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The Crown Prosecution Service (CPS) regards domestic abuse offences as 
けparticularly seriousげ and prosecutors are told that it will be rare that criminal proceedings 
┘ｷﾉﾉ ﾐﾗデ HW ｷﾐ デｴW けヮ┌HﾉｷI ｷﾐデWヴWゲデげく B┌デ intimate partner abuse has not always enjoyed such 
prosecutorial commitment. Criminal justice responses in the past tended to reflect norms 
that sought to preserve the family unit and prosecutorial pursuit was consequently 
infrequent. Now that prosecution is invariably expected, this thesis is particularly concerned 
with the situation when a victim expresses her wish for its discontinuance.  
 Using empirical research with prosecutors, the thesis explores current CPS working 
practices in these circumstances. It identifies a けデWﾐ;Iｷﾗ┌ゲげ CPS けworking practiceげ1 in relation 
to domestic abuse. Seeking to unpick some of the discourses and perspectives that may 
have contributed to the current commitment to prosecutions, the thesis sets the case study 
witｴｷﾐ デｴW IﾗﾐデW┝デ ﾗa デｴW ┘ﾗﾏWﾐげゲ ﾏﾗ┗WﾏWﾐデ ;ﾐS ;ﾐ Wヴ; ﾗa ﾐWﾗﾉｷHWヴ;ﾉｷゲﾏく It identifies key 
values, philosophies and ideologies of the two theoretical frameworks - feminism and 
neoliberalism - that inform and shape the prosecutorial approach.     
 The thesis proposes a foundation for theoretically informed prosecutorial praxis in 
the area of domestic abuse by reconceiving the legal subject, based on vulnerability theory, 
relational autonomy and the capabilities approach. Moreover, through thematic analysis of 
a sample of interviews with women who have experienced domestic abuse, it considers the 
consequences of the apparent turn to criminalisation. By uncovering ┘ﾗﾏWﾐげゲ ┗;ヴｷWS ;ﾐS 
evolving legal consciousness as they encounter their abusive relationship, the thesis 
demonstrates the need for sensitive and nuanced prosecutorial responses on a case-by-case 
H;ゲｷゲ ふｷﾐ ﾉｷﾐW ┘ｷデｴ ; けゲ┌ヴ┗ｷ┗ﾗヴ-SWaｷﾐWSげ ;ヮヮヴﾗ;Iｴぶく Tｴus, the qualitative work identifies 
occasions when criminal prosecution meets ┘ﾗﾏWﾐげゲ needs, falls short or even merits 
abandonment thereby challenging criminal law as the pre-eminent solution to intimate 
partner abuse. Finally, by exposing the ways in which criminal prosecutions impact female 
victims of domestic abuse, the thesis reveals how criminal law and its processes can play a 
part in gendering subjectivities ;ﾐS ﾉｷﾏｷデｷﾐｪ ┘ﾗﾏWﾐげゲ ゲデ;デ┌ゲ.
                                                          
1 I refer here to how prosecutors perform their role and decision-making responsibilities, interpreting policy 
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Introduction: Motivations and Objectives for the Thesis  
As a practising criminal prosecutor, I find intimate partner abuse (IPA) cases 
discernibly prevalent and the predominance of female victims striking. In fact, last year, 
according to Crown Prosecution Service (CPS) figures, domestic abuse accounted for nearly 
one in five CPS prosecutions and women were the victim2 in 83% of such cases.3 Having 
ヮヴW┗ｷﾗ┌ゲﾉ┞ HWWﾐ ; SWaWﾐIW ;S┗ﾗI;デWが I ﾃﾗｷﾐWS デｴW CP“ ｷﾐ ヲヰヰΑ ;デ ; デｷﾏW ┘ｴWﾐ ﾐW┘ けSﾗﾏWゲデｷI 
┗ｷﾗﾉWﾐIWげ4 policy and guidance,5 paired with mandatory training across the service was being 
implemented.6 Iデ ﾏ;ヴﾆWS デｴW ゲWヴ┗ｷIWげゲ hitherto-fore commitment to dealing with domestic 
;H┌ゲW け┘ｷデｴｷﾐ ; ｪWﾐSWヴWS aヴ;ﾏW┘ﾗヴﾆげ7 ;ﾐS ;ゲ ; けヮ;ヴデｷI┌ﾉ;ヴﾉ┞ ゲWヴｷﾗ┌ゲげ8 crime. Improving the 
Iﾗﾐ┗ｷIデｷﾗﾐ ヴ;デW ;ﾐS Hヴｷﾐｪｷﾐｪ けﾏﾗヴW ヮWヴヮWデヴ;デﾗヴゲ デﾗ ﾃ┌ゲデｷIWげ9 became the organisatioﾐげゲ 
priority.            
This thesis has been inspired by my experience of that policy implementation and 
subsequent delivery of prosecuting intimate partner abuse, particularly at the point a 
                                                          
2 UゲW ﾗa デｴW デWヴﾏ け┗ｷIデｷﾏげ ｷﾐ デｴｷゲ デhesis reflects its usage in the criminal justice system. In no way do I intend to 
デﾗデ;ﾉｷゲW ┘ﾗﾏWﾐげゲ W┝ヮWヴｷWﾐIWゲ ﾗヴ ﾗ┗Wヴﾉﾗﾗﾆ Wﾏヮﾗ┘WヴWS ;ｪWﾐI┞ ﾗa ┘ﾗﾏWﾐ ┘ｴﾗ ｴ;┗W W┝ヮWヴｷWﾐIWS SﾗﾏWゲデｷI 
abuse. 
3 OaaｷIW aﾗヴ N;デｷﾗﾐ;ﾉ “デ;デｷゲデｷIゲが けDﾗﾏWゲデｷI AH┌ゲW ｷﾐ Eﾐｪﾉ;ﾐS ;ﾐS W;ﾉWゲぎ YW;ヴ EﾐSｷﾐｪ M;ヴIｴ ヲヰヱΑげ ふヲヰヱΑぶ 
available at 
<https://www.ons.gov.uk/peoplepopulationandcommunity/crimeandjustice/bulletins/domesticabuseinenglan
dandwales/yearendingmarch2017> accessed 28 January 2018. 
4 HWヴWが I ┌ゲW デｴW デWヴﾏ けSﾗﾏWゲデｷI ┗ｷﾗﾉWﾐIWげ ;ﾐS ﾐﾗデ けSﾗﾏWゲデｷI ;H┌ゲWげ HWI;┌ゲW デｴｷゲ ヴWaﾉWIデゲ CP“ デWヴﾏｷﾐﾗﾉﾗｪ┞ ｷﾐ 
2007. 
5 Cヴﾗ┘ﾐ PヴﾗゲWI┌デｷﾗﾐ “Wヴ┗ｷIWが けPﾗﾉｷI┞ aﾗヴ PヴﾗゲWI┌デｷﾐｪ C;ゲWゲ ﾗa DﾗﾏWゲデｷI VｷﾗﾉWﾐIWげ ふCP“ HQ ヲヰヰヵぶ ;ﾐS Cヴﾗ┘ﾐ 
PヴﾗゲWI┌デｷﾗﾐ “Wヴ┗ｷIWが けDﾗﾏWゲデｷI VｷﾗﾉWﾐIWぎ GﾗﾗS Pヴ;IデｷIW G┌ｷS;ﾐIWげ ふCP“ HQ ヲヰヰヵぶ ;┗;ｷﾉ;HﾉW ;デ 
<http://webarchive.nationalarchives.gov.uk/+/http:/www.crimereduction.homeoffice.gov.uk/domesticviolenc
e/domesticviolence51.pdf> accessed 31 August 2017. 
6 Cヴﾗ┘ﾐ PヴﾗゲWI┌デｷﾗﾐ “Wヴ┗ｷIWが けE┗;ﾉ┌;デｷﾗﾐ ﾗa デｴW ﾐ;デｷﾗﾐ;ﾉ SﾗﾏWゲデｷI ┗iolence training programme 2005-ヲヰヰΒげ 
(2008) available at 
<https://www.cps.gov.uk/publications/equality/evaluation_of_national_domestic_violence_training_program
me.html>  accessed 29 June 2017. 
7 Cヴﾗ┘ﾐ PヴﾗゲWI┌デｷﾗﾐ “Wヴ┗ｷIWが けA Cﾗﾐゲ┌ﾉデ;デｷﾗﾐ ﾗﾐ デｴW CP“ VｷﾗﾉWﾐIW Aｪ;ｷﾐゲデ WﾗﾏWﾐ “デヴ;デWｪ┞ ;ﾐS AIデｷﾗﾐ Pﾉ;ﾐゲ- A 
‘WゲヮﾗﾐゲW デﾗ Cﾗﾐゲ┌ﾉデ;デｷﾗﾐゲげ ふヲヰヱヲぶ available at <https://www.cps.gov.uk/publication/consultation-cps-
violence-against-women-strategy-and-action-plans-response-consultation> accessed 6 February 2018. 
8 Cヴﾗ┘ﾐ PヴﾗゲWI┌デｷﾗﾐ “Wヴ┗ｷIWが けDﾗﾏWゲデｷI AH┌ゲW G┌ｷSWﾉｷﾐWゲ aﾗヴ PヴﾗゲWI┌デﾗヴゲげ ;┗;ｷﾉ;HﾉW ;デ 
<https://www.cps.gov.uk/legal-guidance/domestic-abuse-guidelines-prosecutors> accessed 9 February 2018. 
9 Tｴｷゲ ｷゲ デｴW ﾏWゲゲ;ｪW ヴWｷデWヴ;デWS ｷﾐ Cヴﾗ┘ﾐ PヴﾗゲWI┌デｷﾗﾐ “Wヴ┗ｷIWが けDWﾉｷ┗Wヴｷﾐｪ J┌ゲデｷIWぎ VｷﾗﾉWﾐIW Aｪ;ｷﾐゲデ WﾗﾏWﾐ ;ﾐS 
Girls Report, 10th ESｷデｷﾗﾐげ ふヲヰヱΑぶ ヱ ;┗;ｷﾉ;HﾉW ;デ 




woman withdraws her support for the criminal prosecution. On the one hand I have 
observed CPS policy and guidance that ostensibly sets out to serve デｴW ゲデ;デWげゲ けゲWﾉa-
IﾗﾐゲIｷﾗ┌ゲﾉ┞ aWﾏｷﾐｷゲデ ;ｪWﾐS;ゲげ10  and, on the other, execution of the policy which bows to 
neoliberal stratagems and New Public Managerial (NPM)11 demands. By probing and 
excavating narratives and discourses that underpin CPS policy and practice, this thesis 
considers domestic abuse prosecution in the context of the potentially strained union 
HWデ┘WWﾐ けaWﾏｷﾐｷゲﾏげ ;ﾐS けﾐWﾗﾉｷHWヴ;ﾉｷゲﾏげ. This I set against the vocalised concerns and 
exigencies of women.          
 The structure of this Introduction is as follows: I start by setting out my two research 
questions. I then introduce the two theoretical frameworks に feminism and neoliberalism に 
and explain the reasons each were chosen. Then, I present three differing approaches to the 
prosecution of domestic abuse, noting their respective advantages and disadvantages and 
enabling us to locate デｴW ｷSWﾐデｷaｷWS け┘ﾗヴﾆｷﾐｪ ヮヴ;IデｷIWげ. Next the benefit of a criminal justice 
response is assessed, followed by discussion of the thesis methodology, contribution to 
knowledge and argument and chapter outline. 
1 Two Guiding Research Questions  
Cヴﾗ┘ﾐ PヴﾗゲWI┌デﾗヴゲ ;ヴW デ;ゲﾆWS ┘ｷデｴ ｷﾏヮﾉWﾏWﾐデｷﾐｪ デｴW けヮヴﾗゲWI┌デｷ┗W ヮﾗ┘Wヴ ﾗa デｴW 
ゲデ;デWげく12 They prosecuデW ﾗﾐ HWｴ;ﾉa ﾗa デｴW けヮ┌HﾉｷIげ ;ﾐS ﾐﾗデ aﾗヴ ｷﾐSｷ┗ｷS┌;ﾉ ┗ｷIデｷﾏゲく13 The Code 
for Prosecutors (The Code) sets out the two stage test that must be met before prosecutions 
are pursued; the first is to consider whether there is ; けヴW;ﾉｷゲデｷI ヮヴﾗゲヮWIデ ﾗa Iﾗﾐ┗ｷIデｷﾗﾐげ ﾗn 
the available evidence -デｴW けW┗ｷSWﾐデｷ;ﾉ デWゲデげ- the second is to ask whether the public will be 
best served by bringing the prosecution - デｴW けヮ┌HﾉｷI ｷﾐデWヴWゲデ デWゲデげく14 Where a victim of 
domestic abuse is supportive of criminalisation and, evidentially, there is a realistic prospect 
ﾗa Iﾗﾐ┗ｷIデｷﾗﾐが デｴW ヮヴﾗゲWI┌デﾗヴげゲ SWIｷゲｷﾗﾐ デﾗ Iｴ;ヴｪW ﾗヴ ヮヴﾗIWWS ｷゲ ゲデヴ;ｷｪｴデaﾗヴ┘;ヴSき デｴW ┗ｷIデｷﾏげゲ 
                                                          
10 V;ﾐWゲゲ; M┌ﾐヴﾗが けVｷﾗﾉWﾐIW Aｪ;ｷﾐゲデ WﾗﾏWﾐが けVｷIデｷﾏｴﾗﾗSげ ;ﾐS デｴW ふNWﾗぶLｷHWヴ;ﾉ “デ;デWげ ｷﾐ M;ヴｪ;ヴWデ D;┗ｷWゲ and 
Vanessa Munro (eds), The Ashgate Research Companion to Feminist Legal Theory (Ashgate 2013) 234. 
11 What I mean by New Public Managerialism is described in Chapter Four. Succinctly, it describes an ideology 
usually associated with the private business sector (but found here in the public sector) that strives for systems 
efficiency and economy, typically overseen by an expanded management structure.  
12 Francis Bennionが けTｴW NW┘ PヴﾗゲWI┌デｷﾗﾐ Aヴヴ;ﾐｪWﾏWﾐデゲげ ふヱΓΒヶぶ CL‘ ン- 15, 3. 
13 Cヴﾗ┘ﾐ PヴﾗゲWI┌デｷﾗﾐ “Wヴ┗ｷIWが けTｴW DWIｷゲｷﾗﾐ デﾗ Cｴ;ヴｪWげ ;┗;ｷﾉ;HﾉW ;デ аhttps://www.cps.gov.uk/cps-
page/decision-charge> accessed 1 March 2018. 
14 Cヴﾗ┘ﾐ PヴﾗゲWI┌デｷﾗﾐ “Wヴ┗ｷIWが けTｴW CﾗSW aﾗヴ PヴﾗゲWI┌デﾗヴゲげ ふヲヰヱンぶ ;┗;ｷﾉ;HﾉW ;デ 
<https://www.cps.gov.uk/sites/default/files/documents/publications/code_2013_accessible_english.pdf> 
accessed 1 March 2018. 
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┘;ﾐデゲ ﾗゲデWﾐゲｷHﾉ┞ ;ﾉｷｪﾐ ┘ｷデｴ デｴW けヮ┌HﾉｷI ｷﾐデWヴWゲデげ ┘ｴｷIｴ ;ﾉﾏﾗゲデ ｷﾐ┗;ヴｷ;Hﾉ┞ W┝ヮWIデゲ SﾗﾏWゲデｷI 
abuse to be prosecuted. Indeed, CPS policy Iﾗﾐaｷヴﾏゲ デｴ;デが けぷｷへデ ┘ｷﾉﾉ HW ヴ;ヴW aﾗヴ デｴW ヮ┌HﾉｷI 
ｷﾐデWヴWゲデ ﾐﾗデ デﾗ HW ﾏWデげ ｷﾐ SﾗﾏWゲデｷI ;H┌ゲW I;ゲWゲく15      
 However, victim retraction and non-attendance at trial represents a significant 
obstacle to convictions in domestic abuse cases as compared to other types of criminal 
offence. One third of unsuccessful domestic abuse prosecutions come as a result of victim 
retraction, non-;デデWﾐS;ﾐIW ﾗヴ S┌W デﾗ ┘ｷデﾐWゲゲWゲ デ┌ヴﾐｷﾐｪ けｴﾗゲデｷﾉWげ, as compared to 1 in 10 
unsuccessful prosecutions generally.16 The reasons that women request termination of 
proceedings against their current or former partner are myriad and diverse.17 They will 
include both practical and relational considerations that do not apply to other general 
offences.18 Prosecutors must therefore regularly confront the sensitive question of how to 
reconcile CPS けW┗ｷSWﾐデｷ;ﾉげ ;ﾐS けpublic interestげ tests with the wishes of the reluctant or 
unwilling domestic abuse complainant.      
 Prosecutors can either accede to her request to discontinue proceedings19 or decide 
to purゲ┌W デｴW ヮヴﾗゲWI┌デｷﾗﾐが ;HゲWﾐデ ｴWヴ ゲ┌ヮヮﾗヴデく けVｷIデｷﾏﾉWゲゲげ ヮヴﾗゲWI┌デｷﾗﾐゲ I;ﾐ HW ;IｴｷW┗WS 
where a realistic prospect of conviction exists without requiring the victim to give evidence. 
This might be feasible if additional corroborative evidence such as police 999 calls, third 
party testimony, medical evidence of her injuries or police body-worn video footage is 
available. It might also be possible to make a successful hearsay application to have the 
Iﾗﾏヮﾉ;ｷﾐ;ﾐデげゲ W┗ｷSWﾐIW ヴW;S ;デ デヴｷ;ﾉく20 However, the opportunity to prosecute intimate 
partner abuse absent the victim, where other corroborative evidence allows,21 is an uphill 
                                                          
15 Domestic abuse, or domWゲデｷI ┗ｷﾗﾉWﾐIWが ｷゲ SWaｷﾐWS ;Iヴﾗゲゲ ｪﾗ┗WヴﾐﾏWﾐデ ;ゲが け;ﾐ┞ ｷﾐIｷSWﾐデ ﾗa Iﾗﾐデヴﾗﾉﾉｷﾐｪが IﾗWヴIｷ┗W 
or threatening behaviour, violence or abuse between those aged 16 or over who are or have been intimate 
partners or family members, regardless of their gender or sexualｷデ┞げ ｷﾐ Cヴﾗ┘ﾐ PヴﾗゲWI┌デｷﾗﾐ “Wヴ┗ｷIW (n 8).  
16 Cヴﾗ┘ﾐ PヴﾗゲWI┌デｷﾗﾐ “Wヴ┗ｷIWが けVｷﾗﾉWﾐIW Aｪ;ｷﾐゲデ WﾗﾏWﾐ ;ﾐS Gｷヴﾉゲ CヴｷﾏW ‘Wヮﾗヴデ ヲヰヱヵ-ヱヶげ ふCP“ ヲヰヱヶぶ ンヱく 
Available at 
<https://www.cps.gov.uk/sites/default/files/documents/publications/cps_vawg_report_2016.pdf> accessed 
17 April 2018. 
17 See for example, “;ヴ;ｴ B┌Wﾉが けFｷaデ┞ Obstacles to Leaving, aka, Why Abuse Victims Sデ;┞げ ふヱΓΓΓぶ 28 Colorado 
Lawyer 1. Citing reasons victims stay such as finances, stress of legal proceedings, child care, housing and love. 
18 Lisa Goodman and Deborah Epstein, Listening to Battered Women: A Survivor Centred Approach to 
Advocacy, Mental Health and Justice (American Psychological Association 2009) 97. 
19 A Crown Prosecutor has discretion to discontinue a case under s23 Prosecution of Offences Act 1985. 
20 A hearsay application may be made under s116(2)e Criminal Justice Act 2003 if the victim is in fear or under 
ゲヱヱヴふヱぶS ｷa ｷデ ｷゲ IﾗﾐゲｷSWヴWS けｷﾐ デｴW ｷﾐデWヴWゲデゲ ﾗa ﾃ┌ゲデｷIWげ デﾗ Sﾗ ゲﾗく 
21 TｴW けヴW;ﾉｷゲデｷI ヮヴﾗゲヮWIデ ﾗa Iﾗﾐ┗ｷIデｷﾗﾐげ ﾗヴ けW┗ｷSWﾐデｷ;ﾉげ デWゲデ ｷゲ ﾏWデ ┘ｴWﾐ ｷﾏヮ;ヴデｷ;ﾉ ;ゲゲWゲゲﾏWﾐデ ﾗa ;ﾉﾉ ;SﾏｷゲゲｷHﾉW 
W┗ｷSWﾐIW IﾗﾐIﾉ┌SWゲ デｴ;デ ; Iﾗ┌ヴデ ┘ﾗ┌ﾉS HW けmore likely than not to convict the defendant of the charge allWｪWSげ. 
See Crown Prosecution Service, けTｴW CﾗSW aﾗヴ PヴﾗゲWI┌デﾗヴゲげ (n 14). 
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Iｴ;ﾉﾉWﾐｪWく “ﾗが ;ﾉデWヴﾐ;デｷ┗Wﾉ┞が ;ゲ ; けﾉ;ゲデ ヴWゲﾗヴデげが22 prosecutors may request the court issue a 
ゲ┌ﾏﾏﾗﾐゲ デﾗ ゲWI┌ヴW デｴW ┗ｷIデｷﾏげゲ ;デデWﾐS;ﾐIW ;デ デヴｷ;ﾉ ;gainst her stated wishes.23  
 My motivating and anecdotal observation was, and remains at the time of writing, 
that thW CP“げ IﾗﾏﾏｷデﾏWﾐデ デﾗ デ;ﾆｷﾐｪ SﾗﾏWゲデｷI ;H┌ゲW けゲWヴｷﾗ┌ゲﾉ┞げ24 is frequently being 
achieved, where the victim retracts, by habitually or routinely summonsing her to court.
 Increased prosecutorial commitment to intimate partner abuse appears to have 
been triggered by revised policy and guidelines in 2005, and mandatory service wide 
training between 2005- 8, which I myself undertook. Based on evidence from qualitative 
primary research with prosecutors in 2017 (as examined in Chapter Four), this thesis finds 
support for the hypothesis that prosecutors routinely summons. The practice appears to 
have emerged since 2008 (the date service-wide training concluded). However, the primary 
research also indicates that the preference for summons may be beginning to wane 
following further training which was delivered by the service in 2016- 17. This training 
promoted evidence-led (or victimless) prosecutions where the victim is no longer 
supportive.25 Victimless prosecutions are arguably less controversial because the victim is 
not coerced into court attendance but they ;ヴW ﾐﾗデ ┘ｷデｴﾗ┌デ ｷﾏヮﾉｷI;デｷﾗﾐゲ aﾗヴ ┘ﾗﾏWﾐげゲ 
autonomy. In any event, both strategies describe what I refer to as the けデWﾐ;Iｷﾗ┌ゲげ 
prosecution of domestic abuse and this, I argue, characterises prosecutorial praxis.  
  Flowing from the observations and findings outlined, the thesis is guided by 
two motivating research questions. The first is concerned with exploring how the CPS 
け┘ﾗヴﾆｷﾐｪ ヮヴ;IデｷIWげ ﾗa デWﾐ;Iｷﾗ┌ゲ ヮヴﾗゲWI┌デｷﾗﾐゲ ﾏｷｪｴデ ｴ;┗W WﾏWヴｪWSが ゲヮWIｷaｷI;ﾉﾉ┞ ｷﾐ デｴW IﾗﾐデW┝デ 
ﾗa デ┘ﾗ ﾆW┞ SｷゲIﾗ┌ヴゲWゲ ｷﾐ デｴW ﾏﾗSWヴﾐ VｷﾗﾉWﾐIW Aｪ;ｷﾐゲデ WﾗﾏWﾐ ふVAWぶ ;ｪWﾐS;ぎ けaWﾏｷﾐｷゲﾏげ 
;ﾐS けﾐWﾗﾉｷHWヴ;ﾉｷゲﾏげい TｴW ゲWIﾗﾐS ;ゲﾆゲ ┘ｴ;デ IﾗﾐゲWケ┌WﾐIWゲ ﾏｷｪht arise for women from the 
ゲデ;デWげゲ IﾗﾏﾏｷデﾏWﾐデ デﾗ Iヴｷﾏｷﾐ;ﾉｷゲｷﾐｪ デｴW ゲﾗIｷ;ﾉ ヮヴﾗHﾉWﾏ ﾗa SﾗﾏWゲデｷI ;H┌ゲWい The next two 
sections of this Introduction explain why the two frames に feminism and neoliberalism に are 
under scrutiny. 
                                                          
22 Crown Prosecution Service, けDﾗﾏWゲデｷI AH┌ゲW G┌ｷSWﾉｷﾐWゲ aﾗヴ PヴﾗゲWI┌デﾗヴゲげ (n 8). 
23 The court has power to issue a summons under Serious Organised Crime and Police Act 2005, s169 where 
the court deems it is in the interests of justice to secure the material evidence of the witness at trial. 
24 Cヴﾗ┘ﾐ PヴﾗゲWI┌デｷﾗﾐ “Wヴ┗ｷIWが けPﾗﾉｷI┞ aﾗヴ PヴﾗゲWI┌デｷﾐｪ C;ゲWゲ ﾗa DﾗﾏWゲデｷI VｷﾗﾉWﾐIWぎ ヲヰヰヵげ ふﾐ ヵぶく 
25 In spring 2017, the CPS introduced four new mandatory domestic abuse e-learning modules. Crown 
PヴﾗゲWI┌デｷﾗﾐ “Wヴ┗ｷIWが けCヴﾗ┘ﾐ PヴﾗゲWI┌デｷﾗﾐ “Wヴ┗ｷIW Aﾐﾐ┌;ﾉ ‘Wヮﾗヴデ ;ﾐS AIIﾗ┌ﾐデゲ ヲヰヱヶ-ヲヰヱΑげ ふヲヰヱΑぶ ;┗;ｷﾉ;HﾉW ;デ 
<https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/628968/CPS_annual_repor
t_2016_17.pdf> accessed 13 March 2018. 
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2 Why Feminism? The Gendered Nature of Domestic Abuse 
The prevalence of intimate partner abuse in England and Wales has remained 
broadly unchanged since 200926 and gender continues to be a significant causal pathway to 
its commission.27 Women are the predominant victims of intimate partner abuse with 26% 
ﾗa ┘ﾗﾏWﾐ ;ﾐS ヱヵХ ﾗa ﾏWﾐ ｴ;┗ｷﾐｪ W┝ヮWヴｷWﾐIWS けゲﾗﾏW aﾗヴﾏ ﾗa SﾗﾏWゲデｷI ;H┌ゲWげ ﾗﾐ ;デ ﾉW;ゲデ 
one occasion since the age of 16.28 The gendered nature of abuse becomes more notably 
marked when one considers who is most frequently abused.29 Of those who have 
experienced four or more incidents of intimate partner abuse, the overwhelming majority 
are women; 89% compared to only 11% of men.30 Moreover, not only is ﾏWﾐげゲ abuse likely 
to be more recurrent, it is also likely to be more physically injurious.31 Even Murray Straus, 
デｴW Iﾗﾐデヴﾗ┗Wヴゲｷ;ﾉ けa;ﾏｷﾉ┞ ┗ｷﾗﾉWﾐIWげ ゲﾗIｷﾗﾉﾗｪｷゲデ ┘ｴﾗゲW ┘ﾗヴﾆ ゲﾗ┌ｪｴデ デﾗ W┝ヮﾗゲW the extent of 
violence perpetrated by women in intimate relationships, IﾗﾐIWSWゲ デｴ;デ けHWI;┌ゲW ﾗa デｴW 
greater physical, financial and emotional injury suffered by women, they are the 
ヮヴWSﾗﾏｷﾐ;ﾐデ ┗ｷIデｷﾏゲげく32          
 It follows that it was feminists who took on the subject of intimate partner abuse 
and set themselves up as the leading authority on both its causes and solutions. A focus on 
structural patriarchy33 in society being at the root of power imbalances within intimate 
                                                          
26 Sylvia Walby, Jude Towers and Brian Francis, けThe Decline in the Rate of Domestic Violence has Stopped: 
Removing the Cap on Repeat Victimisation Reveals More Violenceげ ふヲヰヱヴぶ VｷﾗﾉWﾐIW ;ﾐS “ﾗIｷWデ┞ ヱく W;ﾉH┞ Wデ ;ﾉげゲ 
report reveals that once the Crime Survey for England and Wales cap of 5 repeat incidents is removed, rates of 
victimisation have not incrementally reduced as headlined in the ONS report year ending March 2017. Office 
for National Statistics, けDomestic Abuse: Findings from the Crime Survey of England and Walesげ ふヲヰヱΑぶ 
available at 
<https://www.ons.gov.uk/peoplepopulationandcommunity/crimeandjustice/articles/domesticabusefindingsfr
omthecrimesurveyforenglandandwales/yearendingmarch2017> accessed 26 February 2018. 
27 OaaｷIW N;デｷﾗﾐ;ﾉ “デ;デｷゲデｷIゲが けFﾗI┌ゲ ﾗﾐ VｷﾗﾉWﾐデ CヴｷﾏW ;ﾐS “W┝┌;ﾉ OaaWﾐIWゲが Iﾐ Eﾐｪﾉ;ﾐS ;ﾐS W;ﾉWゲぎ YW;ヴ EﾐSｷﾐｪ 
M;ヴIｴ ヲヰヱヶげ ふヲヰヱヶぶ ;┗;ｷﾉ;HﾉW ;デ 
<https://www.ons.gov.uk/peoplepopulationandcommunity/crimeandjustice/compendium/focusonviolentcrim
eandsexualoffences/yearendingmarch2016/> accessed 10 May 2017. 
28 Office for National Statistics (n 26). 
29 ‘WヮW;デ ┗ｷIデｷﾏｷゲ;デｷﾗﾐ ;IIﾗ┌ﾐデゲ aﾗヴ ヶヶХ ﾗa ;ﾉﾉ けSﾗﾏWゲデｷI ┗ｷﾗﾉWﾐIWげ ゲWW Aﾉｷゲﾗﾐ W;ﾉﾆWヴ, John Flatley, Chris 
Kershaw, and Debbie Moonが けCヴｷﾏW ｷﾐ Eﾐｪﾉ;ﾐS ;ﾐS W;ﾉWゲ ヲヰヰΒっヰΓく Vﾗﾉ┌ﾏW ヱぎ FｷﾐSｷﾐｪゲ aヴﾗﾏ デｴW Bヴｷデｷゲｴ CヴｷﾏW 
Survey and police recorded IヴｷﾏWげ ふHﾗﾏW OaaｷIW ヲヰヰΓぶく 
30 Sylvia Walby and Jonathan Allen, けDﾗﾏWゲデｷI Violence, Sexual Assault and Stalking: Findings from the British 
CヴｷﾏW “┌ヴ┗W┞げ ふHome Office 2004) vii. 
31 MｷIｴ;Wﾉ KｷﾏﾏWﾉが けさGWﾐSWヴ “┞ﾏﾏWデヴ┞ざ ｷﾐ DﾗﾏWゲデｷI VｷﾗﾉWﾐIWぎ A “┌Hゲデ;ﾐデｷ┗W ;ﾐS MWデｴﾗSﾗﾉﾗｪｷI;ﾉ ‘W┗ｷW┘げ 
(2002) Violence Against Women 1332, 1348. 
32 M┌ヴヴ;┞ “デヴ;┌ゲが けYWゲが Pｴ┞ゲｷI;ﾉ Aゲゲ;┌ﾉデゲ H┞ WﾗﾏWﾐ P;ヴデﾐWヴゲぎ A M;ﾃﾗヴ “ﾗIｷ;ﾉ PヴﾗHﾉWﾏげ in Mary Walsh (ed), 
Women, Men and Gender: Ongoing Debates (Yale University Press 1997) 204, 219. 




relationships dominated the conversationく Hﾗ┌ゲデﾗﾐ SWゲIヴｷHWゲ デｴｷゲ けヴ;SｷI;ﾉげ デｴWゲｷゲ ;ゲ ;ﾐ 
┌ﾐSWヴゲデ;ﾐSｷﾐｪ ﾗa SﾗﾏWゲデｷI ;H┌ゲW ;ゲ けヮ;デヴｷ;ヴIｴ;ﾉ aﾗヴIWげく34  CPS policy in the area of violence 
against women now plainly adopts this けヴ;SｷI;ﾉげ aWﾏｷﾐｷゲデ ┌ﾐSWヴゲデ;ﾐSｷﾐｪ ﾗa デｴW S┞ﾐ;ﾏｷI ﾗa 
;H┌ゲW ┘ｴWヴW け┗ｷﾗﾉWﾐIW ;ｪ;ｷﾐゲデ ┘ﾗﾏWﾐ ｷゲ ; ﾏ;ﾐｷaWゲデ;デｷﾗﾐ ﾗa ｴｷゲデﾗヴｷI;ﾉﾉ┞ ┌ﾐWケ┌;ﾉ ヮﾗ┘Wヴ 
ヴWﾉ;デｷﾗﾐゲ HWデ┘WWﾐ ﾏWﾐ ;ﾐS ┘ﾗﾏWﾐが ┘ｴｷIｴ ｴ;┗W ﾉWS デﾗ Sﾗﾏｷﾐ;デｷﾗﾐ ﾗ┗Wヴ ぐ ┘ﾗﾏWﾐ H┞ 
ﾏWﾐげく35 The CPS VAW strategy adopts the United Nations position, which references the 
work of けヴ;SｷI;ﾉげ aWﾏｷﾐｷゲデ Michelle Madden-Dempsey (who later became a CPS expert 
adviser),36 to urge prosecutorial pursuit to combat intimate partner abuse as a means of 
けIｴ;ヴ;IデWヴｷゲぷｷﾐｪへ the ゲデ;デW ;ゲ ｴ;┗ｷﾐｪ ┗;ﾉ┌Wゲ デｴ;デ ﾉWゲゲWﾐ ヮ;デヴｷ;ヴIｴ┞げく37   
 M;ﾐｷaWゲデ ｴWヴW ｷﾐ デｴW ;ヴW; ﾗa SﾗﾏWゲデｷI ;H┌ゲW ｷゲ H;ﾉﾉW┞げゲ Iﾉ;ｷﾏ デｴ;デ feminism has come 
デﾗ け┘;ﾉﾆ デｴW ｴ;ﾉﾉゲ ﾗa ヮﾗ┘Wヴげ H┞ ┗ｷヴデ┌W ﾗa ; HヴWWS ﾗa けｪﾗ┗Wヴﾐ;ﾐIW aWﾏｷﾐｷゲデげ who has effectively 
influenced government strategy.38 けGﾗ┗Wヴﾐ;ﾐIW aWﾏｷﾐｷゲデゲげ Iombine the ostensibly liberal 
feminist strategy of targeting state institutions and legal reform to achieve equality with the 
ｴｷｪｴﾉ┞ Wﾏﾗデｷ┗W ;ﾐS Iｴ;ヴｪWS SｷゲIﾗ┌ヴゲW ﾗa けヴ;SｷI;ﾉげ ;ﾐS けSﾗﾏｷﾐ;ﾐIWげ aWﾏｷﾐｷゲﾏ.39 This recipe 
has proved highly influential in the VAW field and, in England and Wales, has largely been 
achieved through feminist engagement with the frequently deployed mechanism of 
government consultations with interested parties. Tｴｷゲ デｴWゲｷゲ W┝ヮﾉﾗヴWゲ ｴﾗ┘ けヴ;SｷI;ﾉげ aWﾏｷﾐｷゲデ 
SｷゲIﾗ┌ヴゲWゲ aヴWケ┌Wﾐデﾉ┞ SWヮﾉﾗ┞WS H┞ けｪﾗ┗Wヴﾐ;ﾐIW aWﾏｷﾐｷゲtsげ ｴ;┗W aﾗ┌ﾐS ゲ┌IIWゲゲｷ┗W ﾐWﾗﾉｷHWヴ;ﾉ 
governments particularly hospitable to their account and demands. Neoliberal cordiality to 
the けヴ;SｷI;ﾉげ aWﾏｷﾐｷゲt discourse advanced H┞ けｪﾗ┗Wヴﾐ;ﾐIW aWﾏｷﾐｷゲデゲげ may be due, in part, to 
ﾐWﾗﾉｷHWヴ;ﾉｷゲﾏげゲ IﾗﾏﾏｷデﾏWﾐデ デﾗ ゲｴﾗヴｷﾐｪ ┌ヮ ｷﾐSｷ┗ｷS┌;ﾉ aヴWWSﾗﾏゲ ;ﾐS its commitment to 
                                                          
34 Cﾉ;ｷヴW Hﾗ┌ゲデﾗﾐが けHﾗ┘ FWﾏｷﾐｷゲデ TｴWﾗヴ┞ HWI;ﾏW ふCヴｷﾏｷﾐ;ﾉぶ L;┘ぎ Tヴ;Iｷﾐｪ デｴW P;デｴ デﾗ M;ﾐS;デﾗヴ┞ Cヴｷﾏｷﾐ;ﾉ 
Intervention in Domestic Violence CasWゲげ ふヲヰヱヴぶ Modern Law Review 217. Fﾗヴ ; a┌ﾉﾉWヴ SｷゲI┌ゲゲｷﾗﾐ ﾗa けヴ;SｷI;ﾉげ 
feminism see Chapter One. 
35 UﾐｷデWS N;デｷﾗﾐゲが けヱヵ ﾗa デｴW UﾐｷデWS N;デｷﾗﾐゲ “ヮWIｷ;ﾉ ‘;ヮヮﾗヴデW┌ヴ ﾗﾐ VｷﾗﾉWﾐIW Aｪ;ｷﾐゲデ WﾗﾏWﾐが Iデゲ C;┌ゲWゲ ;ﾐS 
Consequences: A Critical Review (1994- ヲヰヰΓぶげ ふヲヰヰΓぶ ;vailable at 
<http://www.ohchr.org/Documents/Issues/Women/15YearReviewofVAWMandate.pdf> cited in Crown 
Prosecution Serviceが けVｷﾗﾉWﾐIW Aｪ;ｷﾐゲデ WﾗﾏWﾐ ;ﾐS Gｷヴﾉゲ ‘Wヮﾗヴデが ヱヰth Edition, 2016-ヱΑげ ふヲヰヱΑぶ A1 available at 
<https://www.cps.gov.uk/sites/default/files/documents/publications/cps-vawg-report-2017_0.pdf> accessed 
23 March 2018. 
36 See below for a fuller discussion on Madden-DWﾏヮゲW┞げゲ ┘ﾗヴﾆく 
37 United Nations (n 35) 27. 
38 Janet Halley, Prabha Kotiswaran, Rachel Rebouché and Hila Shamir, Governance Feminism: An Introduction 
(University of Minnesota Press 2018) 31. 
39 けR;SｷI;ﾉげ ;ﾐS けSﾗﾏｷﾐ;ﾐIWげ aWﾏｷﾐｷゲﾏゲ Hﾗデｴ SWゲIヴｷHW ゲデヴ┌Iデ┌ヴ;ﾉ ﾏ;ﾉW Sﾗﾏｷﾐ;デｷﾗﾐ ;ゲ I;┌ゲ;デｷﾗﾐ;ﾉ デﾗ ┘ﾗﾏWﾐげゲ 
ﾗヮヮヴWゲゲｷﾗﾐく けDﾗﾏｷﾐ;ﾐIWげ aWﾏｷﾐｷゲﾏが ;IIﾗヴSｷﾐｪ デﾗ H;ﾉﾉW┞が ｷゲ ; Hヴ;ﾐIｴ ﾗa けヴ;SｷI;ﾉげ aWﾏｷﾐｷゲﾏ デｴ;デ ﾏWﾉSゲ けI┌ﾉデ┌ヴ;ﾉげ 
;ﾐS けヮﾗ┘Wヴげ aWﾏｷﾐｷゲﾏ ふデｴW ﾉ;デデWヴ W┝WﾏヮﾉｷaｷWS H┞ C;デｴWヴｷﾐW M;IKｷﾐﾐﾗﾐげゲ ┘ﾗヴﾆぶき ┘ｴWヴW ﾏ;ﾉW Sﾗﾏｷﾐ;デｷﾗﾐ ヴW┗W;ﾉゲ 
ｷデゲWﾉa ヴWゲヮWIデｷ┗Wﾉ┞ ｷﾐ けデｴW a;ﾉゲW ゲ┌ヮWヴｷﾗヴｷデ┞ ﾗa ﾏ;ﾉW ┗;ﾉ┌Wゲ ;ﾐS ﾏ;ﾉW culture, and in the domination of all things F 
by all things M ;ゲ ゲW┝┌;ﾉｷデ┞くげ In ibid 31- 34.    
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faciliデ;デｷﾐｪ けW┝ヮヴWゲゲｷ┗W ﾃ┌ゲデｷIWげ.40        
 The けヮ;デヴｷ;ヴIｴ;ﾉ aﾗヴIWげ デｴWゲｷゲが however, has been rightly criticised for ｷデゲ けｴW;┗┞ 
SWデWヴﾏｷﾐｷゲﾏげ ;ﾐS aﾗヴ けbeing over-ヮヴWゲIヴｷヮデｷ┗W ｷﾐ ｷデゲ Iﾉ;ｷﾏゲ ;Hﾗ┌デ I;┌ゲWゲ ;ﾐS ゲﾗﾉ┌デｷﾗﾐゲげく41 
Moreover, tｴW ﾏﾗ┗WﾏWﾐデげゲ Iﾗﾉﾉ;Hﾗヴ;デｷﾗﾐ ┘ｷデｴ the neoliberal ゲデ;デW ;ﾐS ｷデゲ けヮWﾐ;ﾉ デ┌ヴﾐげ has 
ﾉWS デﾗ IﾗﾐIWヴﾐゲ デｴ;デ けaWﾏｷﾐｷゲﾏげ ｷゲ ﾐﾗ ﾉﾗﾐｪWヴ ｷﾐ デﾗデ;ﾉ Iﾗﾏﾏ;ﾐS ﾗa デｴe violence against 
women agenda.42 HalﾉW┞ ｴ;ゲ デｴWヴWaﾗヴW ┌ヴｪWS デｴ;デ aWﾏｷﾐｷゲデゲ ﾏ┌ゲデ けゲデヴｷ┗W デﾗ┘;ヴS ;ﾐ WデｴｷI ﾗa 
ヴWゲヮﾗﾐゲｷHｷﾉｷデ┞ ｷﾐ Iﾗﾐaヴﾗﾐデｷﾐｪ デｴWぷｷヴへ ヮ┌ﾐｷデｷ┗W ぷ;ﾐS I;ヴIWヴ;ﾉへ ;ﾏHｷデｷﾗﾐゲげく43 Hoyle observes that 
(radical) aWﾏｷﾐｷゲﾏげゲ VAW SｷゲIﾗ┌ヴゲW ｴ;ゲ HWIﾗﾏW ;ﾐ けｷSWﾗﾉﾗｪｷI;ﾉ ゲデヴ;ｷデﾃ;IﾆWデげが ﾏ;ヴｪｷﾐ;ﾉｷゲｷﾐｪ 
alternative explanations that might recognise perpetrator offending due to individual 
pathology or psychiatry (including misuse of substances), social structural theories of stress 
or social learning theories. Moreover, post-ﾏﾗSWヴﾐ ﾗヴ けデｴｷヴS-┘;┗Wげ aWﾏｷﾐｷゲts point to the 
けヮ;デヴｷ;ヴIｴ;ﾉ aﾗヴIWげ デｴWゲｷゲ as failing to recognise the non-homogeneity of either the abused or 
abuser based on, amongst other things, class, race or sexuality.44     
 The danger is that, in a desire to motivate the state into action, a universal female 
victim has been conceived, displacing intersectional or post-intersectional accounts of what 
it is to be someone experiencing domestic abuse. This has paved the way, I argue, for 
feminist theories of domestic abuse as けヮ;デヴｷ;ヴIｴ;ﾉ aﾗヴIWげ to become interpreted by the 
state as a need for tenacious and committed criminal justice interventions (where 
criminalisation carries the symbolic value of condemning male power, dominance and 
control over women). This thesis contemplates the corollaries for feﾏｷﾐｷゲﾏげゲ ヮ;ヴデﾐWヴゲｴｷヮ 
with a state that may itself be accused of perpetrating coercive practices in the pursuit of 
protecting women and advancing their freedoms.45 This next section considers the nature of 
domestic abuse and the differing ways women and men experience it. 
                                                          
40 See for example Kristin Bumiller, In an Abusive State: How Neoliberalism Appropriated the Feminist 
Movement Against Sexual Violence (Duke University Press 2008). See Chapter Three for an exploration of what 
ｷゲ ﾏW;ﾐデ ｴWヴW H┞ けW┝ヮヴWゲゲｷ┗W ﾃ┌ゲデｷIWげく 
41 C;ヴﾗﾉ┞ﾐ Hﾗ┞ﾉWが けFWﾏｷﾐｷゲﾏが VｷIデｷﾏﾗﾉﾗｪ┞ ;ﾐS DﾗﾏWゲデｷI VｷﾗﾉWﾐIWげ ｷﾐ “;ﾐSヴ; W;ﾉﾆﾉ;デW ふWSぶ, Handbook of Victims 
and Victimology (Taylor and Frances 2012) 146. 
42 Bumiller (n 40) 2. 
43 Halley (n 38) 31. 
44 Hoyle, けFWﾏｷﾐｷゲﾏが VｷIデｷﾏﾗﾉﾗｪ┞ ;ﾐS DﾗﾏWゲデｷI VｷﾗﾉWﾐIWげ (n 41) 162. 
45 An accusation Mills makes about the state in the United States in Linda Mills, Insult to Injury: Rethinking our 
Responses to Intimate Abuse (Princeton University Press 2003). 
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3 (i) Typologies of Domestic Abuse and Gender 
Aヴｪ┌;Hﾉ┞ けﾏﾗデｷ┗;デWS H┞ ; SWゲｷヴW デﾗ ┌ﾐSWヴﾏｷﾐW ﾗヴ Sｷゲﾏ;ﾐデﾉW ｷﾐｷデｷ;デｷ┗Wゲ デｴ;デ 
administer to female victims [of domestic abuse]げが46 scholars, particularly in the field of men 
and masculinities, have asserted Wケ┌ｷ┗;ﾉWﾐデ ヴ;デWゲ ﾗa ﾏWﾐげゲ ;ﾐS ┘ﾗﾏWﾐげゲ ┗ｷﾗﾉWﾐIW ｷﾐ 
ｷﾐデｷﾏ;デW ヴWﾉ;デｷﾗﾐゲｴｷヮゲく TｴWｷヴ IﾗﾐデWﾐデｷﾗﾐ ｴ;ゲ ｷﾐ┗;ヴｷ;Hﾉ┞ HWWﾐ H;ゲWS ﾗﾐ デｴW けCﾗﾐaﾉｷIデ T;IデｷIゲ 
“I;ﾉWげ ふCT“ぶが ; ケ┌Wゲデｷﾗﾐﾐ;ｷヴW SWゲｷｪﾐWS H┞ けa;ﾏｷﾉ┞ ┗ｷﾗﾉWﾐIW ゲIｴﾗﾉ;ヴげが Murray Straus, to assess 
the issue.47 His assertions of gender symmetry in domestic abuse prompted sociologist, 
Michael Johnson, to conduct his own empirical research. His work provides a compelling 
analysis about the existence of two typologies of domestic violence that explains the 
discrepancy between those who recognise women as the principal victims versus those 
asserting gender symmetry.48        
 Johnson suggests that けa;ﾏｷﾉ┞ ┗ｷﾗﾉWﾐIWげ empirical research drew from the general 
population and overwhelmingly described ┘ｴ;デ ｴW I;ﾉﾉゲ けゲｷデ┌;デｷﾗﾐ;ﾉ Iﾗ┌ヮﾉW ┗ｷﾗﾉWﾐIWげ 
ふaﾗヴﾏWヴﾉ┞ けIﾗﾏﾏﾗﾐ Iﾗ┌ヮﾉW ┗ｷﾗﾉWﾐIWげぶく Oﾐ デｴW ﾗデｴWヴ ｴ;ﾐSが ;IIﾗ┌ﾐデゲ ﾗHデ;ｷﾐWS H┞ aWﾏｷﾐｷゲデゲ 
aヴﾗﾏ ヴWa┌ｪWゲが ┘ﾗﾏWﾐげゲ ｪヴﾗ┌ヮゲ ;ﾐS IヴｷﾏW ┗ｷIデｷﾏｷゲ;デｷﾗﾐ ゲデ┌SｷWゲ which highlighted higher 
rates of male perpetrators, ┘WヴW ﾗ┗Wヴ┘ｴWﾉﾏｷﾐｪﾉ┞ SWゲIヴｷHｷﾐｪ けｷﾐデｷﾏ;デW デWヴヴﾗヴｷゲﾏげ ふaﾗヴﾏWヴﾉ┞ 
けヮ;デヴｷ;ヴIｴ;ﾉ デWヴヴﾗヴｷゲﾏげぶく49         
 けIﾐデｷﾏ;デW デWヴヴﾗヴｷゲﾏげ ｷゲ ; ゲ┞ゲデWﾏ ﾗa ┗ｷﾗﾉWﾐデ HWｴ;┗ｷﾗ┌ヴゲ デｴ;デ an intimate partner 
employs as part of a broader expression of their power and control over the other. The 
abuse is ongoing and pervasive and victims are likely to resist less and less as time goes on 
                                                          
46 Kimmel (n 31) 1332. 
47 M┌ヴヴ;┞ “デヴ;┌ゲが けMW;ゲ┌ヴｷﾐｪ Intrafamily Conflict and Violence: The Conflict Tactics (CT) SI;ﾉWゲげ ふヱΓΑΓぶ Jﾗ┌ヴﾐ;ﾉ 
of Marriage and the Family 75. TｴWゲW けa;ﾏｷﾉ┞ ┗ｷﾗﾉWﾐIWげ ゲ┌ヴ┗W┞ゲ that indicate gender symmetry, have been 
roundly criticised for their significant methodological problems: The Scale draws on participant recollections of 
violence fヴﾗﾏ デｴW ヮヴWIWSｷﾐｪ ヱヲ ﾏﾗﾐデｴゲ ﾗﾐﾉ┞く TｴW “I;ﾉWげゲ ┌ゲW ﾗa ヴWデヴﾗゲヮWIデｷ┗W ヴWIﾗﾉﾉWIデｷﾗﾐゲ ゲWWゲ ┘ﾗﾏWﾐ ﾏﾗヴW 
likely to recall their own transgressions and minimise those of her partner and does not consider context, such 
as whether the person was acting defensively. Finally, the Scale does not distinguish between levels of violence 
deployed- so a slap carries the same weight as a serious wounding.  It has been contended that if gender 
symmetry is to be asserted at all it would be more accurate to suggest it clustered at the very lowest levels of 
violence (see Rebecca Dobash, Russel Dobash, Kate Cavanagh and Ruth Lewis, け“Wヮ;ヴ;デW ;ﾐS Intersecting 
Realities: A Comparison of MWﾐげゲ ;ﾐS WﾗﾏWﾐげゲ Accounts of Violence Against WﾗﾏWﾐげ ふヱΓΓΒぶ 4(4) Violence 
Against Women 382). 
48 Research asserting gender symmetry includes: Richard Gelles, Intimate Violence in Families (3rd edn, Sage 
1997); Murray Straus, Richard Gelles and Susan Steinmetz, Behind Closed Doors: Violence in the American 
Family ふB;ﾐデ;ﾏ ヱΓΒヰぶき M┌ヴヴ;┞ “デヴ;┌ゲが けTｴW Cﾗﾐaﾉｷct Tactics Scalesげ (1979) 40 Journal of Marriage and the 
Family 75. 
49 Iﾐ Jﾗｴﾐゲﾗﾐげゲ WﾏヮｷヴｷI;ﾉ ┘ﾗヴﾆ ┘ｷデｴｷﾐ ; ゲｴWﾉデWヴが ヶヶХ ﾗa デｴW ;H┌ゲW SWゲIヴｷHWS ┘;ゲ けｷﾐデｷﾏ;デW デWヴヴﾗヴｷゲﾏげ Iﾗﾏヮ;ヴWS 
デﾗ ﾗﾐﾉ┞ ヱヱХ ﾗa ;H┌ゲW ｷﾐ デｴW けｪWﾐWヴ;ﾉ ヮﾗヮ┌ﾉ;デｷﾗﾐげく MｷIｴ;Wﾉ Jﾗｴﾐゲﾗﾐが A Typology of Domestic Violence: Intimate 
Terrorism, Violent Resistance and Situational Couple Violence (Northeastern University Press 2008). 
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and the violence escalates. けIﾐデｷﾏ;デW デWヴヴﾗヴｷゲﾏげ ｷゲ ﾗ┗Wヴ┘ｴWﾉﾏｷﾐｪﾉ┞ ふΓヵХぶ IﾗﾏﾏｷデデWS H┞ men 
to achieve domination over their female partners and Johnson suggests that in such cases, 
けヮ;デヴｷ;ヴIｴ;ﾉ aﾗヴIWげ W┝ヮﾉ;ﾐ;デｷﾗﾐゲ ｴ;┗W デヴ;Iデｷﾗﾐく50 Iﾏヮ┌ﾉゲｷ┗W ﾏWﾐ けｪWﾐWヴ;ﾉﾉ┞ ;IIWヮデｷﾐｪ ﾗa 
┗ｷﾗﾉWﾐIWげ aヴWケ┌Wﾐデﾉ┞ Iﾗﾏﾏｷデ デｴW ﾗaaWﾐIW ┘ｴWヴW デｴWｷヴ HWｴ;┗ｷﾗ┌ヴ ｷゲ ゲ┌ヮヮﾗヴデWS H┞ デヴ;Sｷデｷﾗﾐ;ﾉﾉ┞ 
held attitudes towards women (for example attachment to gender roles) or feelings of 
hostility towards women generally.51 Madden-DWﾏヮゲW┞げゲ SWゲIヴｷヮデｷﾗﾐ ﾗa けゲデヴﾗﾐｪ I;ゲWゲげ - 
violence tending to sustain or perpetuate patriarchy - are comparable.52 けIﾐデｷﾏ;デW デWヴヴﾗヴｷゲﾏげ 
is also akin to the multiple tactics or strategies of control described in EﾉﾉWﾐ PWﾐIWげゲ D┌ﾉ┌デｴ 
Model that also includes tactics short of physical violence; the use of emotional abuse, 
financial abuse, isolation, or coercive techniques which are performed within the constant 
threat of violence.53           
 The second and more common type of intimate partner abuse that Johnson 
ｷSWﾐデｷaｷWゲ ｷゲ けゲｷデ┌;デｷﾗﾐ;ﾉ Iﾗ┌ヮﾉW ┗ｷﾗﾉWﾐIWげく Aaaｷヴﾏｷﾐｪ Jﾗｴﾐゲﾗﾐげゲ IﾗﾐデWﾐデｷﾗﾐ ;Hﾗ┌デ デｴW 
typologies of domestic violence found in feminist versus family violence samples, situational 
couple violence was found in ΒヶХ ﾗa Jﾗｴﾐゲﾗﾐげゲ けｪWﾐWヴ;ﾉ ヮﾗヮ┌ﾉ;デｷﾗﾐげ ゲ;ﾏヮﾉW H┌デ ;ﾏﾗﾐｪゲデ 
only 26% of women in refuges.54 け“ｷデ┌;デｷﾗﾐ;ﾉ Iﾗ┌ヮﾉW ┗ｷﾗﾉWﾐIWげ does not include the element 
of control of one partner over the other. Rather, it is violence that erupts after a particular 
trigger event, argument or conflict. Situationally provoked violence may transpire to be a 
one-off event which is never repeated by a remorseful assailant. Or it might repeat and 
escalate into a chronic problem where violence is resorted to often and with increasing 
severity (this was the form found by Johnson in refuges). However, even in these more 
severe manifestations, the violence is not committed in order to reign terror as a pattern of 
coercive control, rather it is an effect of frustration or anger arising from given 
circumstances.55 This sort of abuse tends to de-escalate over time, tends to be reciprocal 
and is committed, according to Johnson, by men and women approximately equally. This is 
analogous to Madden-DWﾏヮゲW┞げゲ SﾗﾏWゲデｷI ┗ｷﾗﾉWﾐIW ｷﾐ ｷデゲ け┘W;ﾆ ゲWﾐゲWげ ┘ｴｷIh she asserts 
occurs not as a result of structural inequality (and the corresponding relationship feature of 
                                                          
50 Michael Johnson, A Typology of Domestic Violence: Intimate Terrorism, Violent Resistance and Situational 
Couple Violence (Northeastern University Press 2008) 32. 
51 Ibid 32. 
52 Michell Madden-Dempsey, Prosecuting Domestic Violence: A Philosophical Analysis (OUP 2009). 
53 Melanie Shephard and Ellen Pence, Coordinating Community Responses to Domestic Violence: Lessons from 
Duluth and Beyond (Sage 1999). 
54 Johnson, A Typology of Domestic Violence (n 50) 11. 
55 Ibid 20- 21. 
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power and control).56          
 Iデ ｷゲ デｴW ;IIﾗ┌ﾐデ ﾗa SﾗﾏWゲデｷI ;H┌ゲW ;ゲ けｷﾐデｷﾏ;デW デWヴヴﾗヴｷゲﾏげ デｴ;デ I ;ヴｪ┌W feminists have 
used effectively to shape and influence government responses to violence and abuse 
HWデ┘WWﾐ ｷﾐデｷﾏ;デW ヮ;ヴデﾐWヴゲく Cﾉ;ヴWげゲ L;┘57 and the Domestic Violence Prevention Order58 are 
ｷﾉﾉ┌ゲデヴ;デｷ┗W ﾗa aWﾏｷﾐｷゲﾏげゲ ｷﾐaﾉ┌Wﾐデｷ;ﾉ ;ﾉﾉｷ;ﾐIW ┘ｷデｴ デｴW ﾐWﾗﾉｷHWヴ;ﾉ ゲデ;デWく Moreover, systematic 
coercive behaviours, including those short of physical violence, have now been reflected in 
the new coercive control offence (Section 76 Serious Crime Act 2015), and recognition that 
behaviours intended to obtain power and control need not include violence has resulted in 
デｴW ヴWIWﾐデ ゲｴｷaデ ｷﾐ デWヴﾏｷﾐﾗﾉﾗｪ┞き aヴﾗﾏ けSﾗﾏWゲデｷI ┗ｷﾗﾉWﾐIWげ デﾗ けSﾗﾏWゲデｷI ;H┌ゲWげく  
 These typologies are relevant to the thesis because if feminist groups have primarily 
HWWﾐ SWゲIヴｷHｷﾐｪ けｷﾐデｷﾏ;デW デWヴヴﾗヴｷゲﾏげ ┘ｴWﾐ ﾉｷ;ｷゲｷﾐｪ ┘ｷデｴ デｴW CP“が CPS policies and practice 
will likely reflect this. Indeed, domestic abuse is recognised by the CPS け;ゲ HWｷﾐｪ IﾗﾏﾏｷデデWS 
primarily, but not exclusively, by men against women within a pattern of coercion, power or 
Iﾗﾐデヴﾗﾉげく59 Further evidence that CPS domestic abuse policies are being influenced chiefly by 
デｴW ;IIﾗ┌ﾐデ ﾗa けｷﾐデｷﾏ;デW デWヴヴﾗヴｷゲﾏげ is visible in the CPS adoption of the United Nations 
position that describes domestic abuse as, 
けa manifestation of historically unequal power relations between men and women, 
which have led to domination over and discrimination against women by men and to 
デｴW ヮヴW┗Wﾐデｷﾗﾐ ﾗa デｴW a┌ﾉﾉ ;S┗;ﾐIWﾏWﾐデ ﾗa ┘ﾗﾏWﾐが ;ﾐS ぐ ┗ｷﾗﾉWﾐIW ;ｪ;ｷﾐゲデ ┘ﾗﾏWﾐ ｷゲ 
one of the crucial social mechanisms by which women are forced into a subordinate 
position compared with menげ. 
WhWﾐ CP“ ヮﾗﾉｷI┞ SWゲIヴｷHWゲ SﾗﾏWゲデｷI ;H┌ゲWが ｷデ ;ヮヮW;ヴゲ デﾗ SWゲIヴｷHW デｴW けヮ;デヴｷ;ヴIｴ;ﾉ aﾗヴIWげ 
account. However, the けヮ;デヴｷ;ヴIｴ;ﾉ aﾗヴIWげ ;IIﾗ┌ﾐデ ;ﾐS デｴW けヴ;SｷI;ﾉげ aWﾏｷﾐｷゲm on which it is 
                                                          
56 I have not described two further typologies that Johnson identifies in his most recent work. This is because 
intimate terrorism and situational couple violence are far more commonly encountered. The third typology 
け┗iolent resistanceげ ｷゲ デｴW ゲｷデ┌;デｷﾗﾐ ┘ｴWヴW ﾗﾐW ヮ;ヴデﾐWヴ ヴW;Iデゲ ┗ｷﾗﾉWﾐデﾉ┞ ｷﾐ ヴWゲヮﾗﾐゲW デﾗ デｴWｷヴ ヮ;ヴデﾐWヴげゲ ﾗaaWﾐゲｷ┗W 
action. It can represent a range of responses including instinctive retaliation, intentional retaliation or self-
SWaWﾐIWく WｴWﾐ け┗ｷﾗﾉWﾐデ ヴWゲｷゲデ;ﾐIWげ ｷゲ ヮWヴaﾗヴﾏWS ｷﾐ ｴWデWヴﾗゲW┝┌;ﾉ ヴWﾉ;デｷﾗﾐゲｴｷヮゲが ;IIﾗヴSｷﾐｪ デﾗ Jﾗｴﾐゲﾗﾐが ｷデ ｷゲ SﾗﾐW 
in 85% of cases by women. Fﾗ┌ヴデｴﾉ┞が Jﾗｴﾐゲﾗﾐ ｷSWﾐデｷaｷWゲ けﾏ┌デ┌;ﾉ ┗ｷﾗﾉWﾐデ Iﾗﾐデヴﾗﾉげが ┘ｴWヴW Hﾗデｴ ヮ;ヴデﾐWヴゲ in a 
relationship practice intimate terrorism. This is rarely encountered. See Johnson, A Typology of Domestic 
Violence (n 50) 12. 
57 The Domestic Abuse Disclosure Scheme was introduced in March 2014. 
58 Domestic Violence Protection Orders were introduced in March 2014. 
59 Crown PヴﾗゲWI┌デｷﾗﾐ “Wヴ┗ｷIWが けVｷﾗﾉWﾐIW Aｪ;ｷﾐゲデ WﾗﾏWﾐ ;ﾐS Gｷヴﾉゲ ‘Wヮﾗヴデ ヲヰヱヶ-ヲヰヱΑげ ふCP“ ヲヰヱΑぶ ;┗;ｷﾉ;HﾉW ;デ 
<https://www.cps.gov.uk/sites/default/files/documents/publications/cps-vawg-report-2017_1.pdf> accessed 
27 April 2018. 
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based, do not describe other various intersecting factors that exist when situational couple 
violence occurs.          
 Tｴｷゲ デｴWゲｷゲ W┝ヮﾉﾗヴWゲ ┘ｴWデｴWヴ ;ﾐ ┌ﾐSWヴゲデ;ﾐSｷﾐｪ ﾗa SﾗﾏWゲデｷI ;H┌ゲW ;ゲ けｷﾐデｷﾏ;デW 
デWヴヴﾗヴｷゲﾏげ ﾏ;┞ ｴ;┗W ｴWﾉヮWS デﾗ Sヴｷ┗W ; IﾗﾏﾏｷデﾏWﾐデ デﾗ ┌ゲW Iヴｷﾏｷﾐ;ﾉ ヮヴﾗゲWI┌デｷﾗﾐゲ aﾗヴ Hﾗデｴ 
デｴWｷヴ けｷﾐデヴｷﾐゲｷIげ ふW┝ヮヴWゲゲｷ┗W ﾗヴ ゲ┞ﾏHﾗﾉｷI SWﾐﾗ┌ﾐIWﾏWﾐデぶ ;ﾐS けIﾗﾐゲWケ┌Wﾐデｷ;ﾉげ ふ;Iデ┌;ﾉ 
behaviour changing) value.60 The thesis probes whether tenacious criminal prosecutions are 
HWｷﾐｪ ﾃ┌ゲデｷaｷWS ;ゲ ヮ;ヴデ ﾗa デｴW けヴ;SｷI;ﾉげ aWﾏｷﾐｷゲデ WﾐSW;┗ﾗ┌ヴ デﾗ ヴWﾐSWヴ ゲﾗIｷWデ┞ ;ゲ ; ┘ｴﾗﾉW ;ゲ ﾉWゲゲ 
patriarchal by using criminal law to set and evolve norms.61 If the typologies of domestic 
abuse are being ignored and ; ゲｷﾐｪﾉW ヮヴﾗゲWI┌デｷﾐｪ け┘ﾗヴﾆｷﾐｪ ヮヴ;IデｷIWげ ﾗa デWﾐ;Iｷﾗ┌ゲ 
prosecutions has emerged, the risk is that dissimilar abuse becomes treated as comparable. 
This has consequences for women who experience domestic abuse in different ways. By 
recognising the value of the typologies, the thesis acknowledges post-modern feminist 
analyses that there is no one archetypal victim, nor indeed offender, requiring a uniform 
response. This Introduction now explains why the thesis uses neoliberalism as the second 
lens through which to view the current approach to prosecuting domestic abuse in England 
and Wales. 
3 Wｴ┞ NWﾗﾉｷHWヴ;ﾉｷゲﾏい TｴW けHWｪWﾏﾗﾐｷI DｷゲIﾗ┌ヴゲW ﾗa ﾗ┌ヴ TｷﾏWゲげ 
Neoliberalism has been heralded aゲ デｴW けｴWｪWﾏﾗﾐｷI SｷゲIﾗ┌ヴゲW ﾗa ﾗ┌ヴ デｷﾏWゲげく62 Its 
nostrums and logics configure all areas of life in economic terms. Our vocabularies, habits, 
principles of justice and practices of rule are all framed in ideology that understands the 
market as the source of human freedom and where privatisation and profit-making is 
fundamental.63 The hollowing out of social democratic state welfarism sees preference for 
the articulation of collective interests in terms of individualistic responsibility. Responsible 
citizenship requires individuals to self-regulate their conduct. Where they transgress, 
moralistic neoliberal rhetoric about individualism, responsibilisation and freedom privileges 
the criminal law as the primary means of addressing the behaviour. Societal failures that 
                                                          
60 Discussed in Chapter Four. 
61 Discussed in Chapter Three and Four. 
62 Robert Reiner, L;┘ ;ﾐS OヴSWヴぎ Aﾐ HﾗﾐWゲデ Cｷデｷ┣Wﾐげゲ G┌ｷSW デﾗ CヴｷﾏW Cﾗﾐデヴﾗﾉ (Polity 2007) 1-2. 
63 See for example Wendy Brown, Undoing the Demos (Zone Books 2015). 
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may have led to the offending are considered extraneous. Neoliberalism has thus been 
IヴWSｷデWS ┘ｷデｴ ; けヮWﾐ;ﾉ デ┌ヴﾐげ ;ﾐS ┘ｷデｴ デｴW ゲｷﾏ┌ﾉデ;ﾐWﾗ┌ゲ ヴWデヴ;Iデｷﾗﾐ ﾗa ┘Wﾉa;ヴW ゲ┌ヮヮﾗヴデく64 
Harvey argues that any popular social movement that advances individual freedoms 
is liable to absorption by neoliberalism.65 I ;ヴｪ┌W デｴ;デ ﾐWﾗﾉｷHWヴ;ﾉｷゲﾏげゲ Wﾐ┗Wﾉﾗヮｷﾐｪ ﾗa デｴW VAW 
movement66 is also typical of the way neoliberalism strategically navigates for retention of 
power, often irrespective of adherence to dogmatic neoliberal orthodoxy. Neoliberal 
governments gain political advantage through their embrace of feminism; enabling them to 
WaaWIデ ヮWﾐ;ﾉ デﾗ┌ｪｴﾐWゲゲ けｷﾐ ; HWﾐW┗ﾗﾉWﾐデ aWﾏｷﾐｷゲデ ｪ┌ｷゲWげく67 The feminist campaign concerning 
domestic abuse has therefore served the neoliberal evolution of criminal justice as an 
apparatus to manage and control offenders. I argue that feminist ideological concepts such 
;ゲ けヮ;デヴｷ;ヴIｴ;ﾉ aﾗヴIWげ ｴ;┗W HWWﾐ ゲ┘Wヮデ ┌ヮ ｷﾐ ;ﾐS ｷﾏﾏWヴゲWS H┞ ﾐWﾗﾉｷHWヴ;ﾉ ヮ┌ﾐｷデｷ┗WﾐWゲゲ ;ゲ 
デｴW┞ ゲWヴ┗W ﾐWﾗﾉｷHWヴ;ﾉｷゲﾏげゲ ヴWｪヴWゲゲｷ┗W デWIｴﾐｷケ┌Wゲ ﾗf managing risk through surveillance, 
diagnosis and social control.68      
 Neoliberalism has been shown to be spatially and temporally variable, rarely staying 
still long enough for its doctrines to be pinned down. Nonetheless, my thesis identifies key 
neoﾉｷHWヴ;ﾉ ┗;ﾉ┌Wゲ ;ﾐS ヮヴ;IデｷIWゲ ;ゲ デｴW┞ WﾏWヴｪW ;ゲ けｪﾗ┗Wヴﾐｷﾐｪ ヴ;デｷﾗﾐ;ﾉｷデ┞げく69 If neoliberalism is 
;ﾐ け;ヴデ ﾗa ｪﾗ┗Wヴﾐ;ﾐIWげ70 its effects infiltrate multiple strata of the state apparatus. 
Gﾗ┗Wヴﾐ;ﾐIW ｴWヴW ゲｷｪﾐ;ﾉゲ け;ﾐ ┌ﾐSWヴゲデ;ﾐSｷﾐｪ ﾗa ﾉWｪ;ﾉ ヮﾗ┘Wヴ ;ゲ ｴｷｪｴﾉ┞ aヴ;ｪﾏWﾐデWd and 
SｷゲヮWヴゲWSげ ┘ｴWヴW ;ｪWﾐデゲ ﾗa デｴW ゲデ;デWが ゲ┌Iｴ ;ゲ デｴW Cヴﾗ┘ﾐ PヴﾗゲWI┌デﾗヴが ;ヴW IﾗﾏヮﾉｷIｷデ ｷﾐ 
carrying out the tactics of government.71 Thus, the thesis observes the practical 
dissemination of neoliberal approaches, markedly via New Public Managerial priorities, 
within the CPS. To assist in tracing feminist and neoliberal discourses in CPS treatments of 
domestic abuse, the next section describes three available approaches to prosecution. 
                                                          
64 Loic Wacquant, Punishing the Poor: The Neoliberal Government of Social Insecurity (Duke University Press 
2009). 
65 David Harvey, A Brief History of Neoliberalism (OUP 2005) 41. 
66 Bumiller (n 40). 
67 Elizabeth BernゲデWｷﾐが けC;ヴIWヴ;ﾉ PﾗﾉｷデｷIゲ ;ゲ GWﾐSWヴ J┌ゲデｷIWい TｴW さTヴ;aaｷI ｷﾐ WﾗﾏWﾐざ ;ﾐS NWﾗﾉｷHWヴ;ﾉ CｷヴI┌ｷデゲ ﾗa 
CヴｷﾏWが “W┝ ;ﾐS ‘ｷｪｴデゲげ ふヲヰヱヲぶ ヴヱ TｴWﾗヴWデｷI;ﾉ “ﾗIｷWデ┞ ヲンンが ヲンヵく 
68 “WW ;ﾉゲﾗ M┌ﾐヴﾗが けVｷﾗﾉWﾐIW Aｪ;ｷﾐゲデ WﾗﾏWﾐが けVｷIデｷﾏｴﾗﾗSげ ;ﾐS デｴW ふNWﾗぶLｷHWヴ;ﾉ “デ;デWげ ふﾐ ヱヰぶく 
69 Brown (n 63) 30. 
70 Michel Foucault, in Michel Senellart (ed), The Birth of Biopolitics: Lectures at the College de France 1978-79 
(Picador 2004) 131. 
71 J;ﾐWデ H;ﾉﾉW┞が Pヴ;Hｴ; Kﾗデｷゲ┘;ヴ;ﾐが Hｷﾉ; “ｴ;ﾏｷヴ ;ﾐS Cｴ;ﾐデ;ﾉ Tｴﾗﾏ;ゲが けFヴﾗﾏ デｴW IﾐデWヴﾐ;デｷﾗﾐ;ﾉ デﾗ デｴW LﾗI;ﾉ ｷﾐ 
Feminist Legal Responses to Rape, Prostitution/ Sex Work and Sex Trafficking: Four Studies in Contemporary 
Governance Feminism (2006) Harvard Journal of Law and Gender 336, 341. 
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4 Prosecutorial Discretion in Domestic Abuse Cases: Three Approaches 
Broadly speaking, prosecuting authorities might take three approaches to domestic 
abuse cases where the victim is no longer supportive. Firstly, there is discontinuance as 
ヴWケ┌WゲデWS H┞ デｴW ┗ｷIデｷﾏが ﾗヴ ┘ｴ;デ ｴ;ゲ HWWﾐ I;ﾉﾉWS け;┌デﾗﾏ;デｷI Sヴﾗヮげく72 This appears to have 
been the CPS approach prior to 200873 when complainant retraction in the context of 
ヮヴﾗゲWI┌デｷﾐｪ SﾗﾏWゲデｷI ;H┌ゲW ;ヮヮW;ヴWS デﾗ ｴ;┗W け;ﾐ ;ﾉﾏﾗゲデ ゲｷﾐｪ┌ﾉ;ヴ WaaWIデき ﾐ;ﾏWﾉ┞が 
SｷゲIﾗﾐデｷﾐ┌;ﾐIWげく74 Secondly, there is pursuance of the prosecution irrespective of the 
┘ﾗﾏ;ﾐげゲ ヴequest or whether her personal interests are best met by that course. Nichols has 
I;ﾉﾉWS デｴｷゲ けﾐﾗ-Sヴﾗヮげ ;ヮヮヴﾗ;Iｴ デﾗ ヮヴﾗゲWI┌デｷﾗﾐ ; けゲﾗIｷ;ﾉ Iｴ;ﾐｪWげ ;ヮヮヴﾗ;Iｴ HWI;┌ゲW ﾗa ｷデゲ 
potential to challenge the social structures that permit violence against women.75 This was 
the approach operating in CPS practice in 2009 immediately following revised guidelines, 
ヮﾗﾉｷI┞ ;ﾐS ﾏ;ﾐS;デﾗヴ┞ デヴ;ｷﾐｷﾐｪ ;ｷﾏWS ;デ ;SSヴWゲゲｷﾐｪ デｴW ヮヴWIWSｷﾐｪ ヮヴ;┝ｷゲ ﾗa け;┌デﾗﾏ;デｷI 
Sヴﾗヮげく76 Or thirdly, prosecutors may weigh up factors to determine whether the ┘ﾗﾏ;ﾐげゲ 
safety and/ or sense of autonomy might be best met through either course. This third 
;ヮヮヴﾗ;Iｴ ｴ;ゲ ┗;ヴｷﾗ┌ゲﾉ┞ HWWﾐ I;ﾉﾉWS ; けvictim-ｷﾐaﾗヴﾏWSげ,77 けゲ┌ヴ┗ｷ┗ﾗヴ-SWaｷﾐWSげ78 ﾗヴ け┗ｷIデｷﾏ 
Wﾏヮﾗ┘WヴﾏWﾐデげ79 approach. The CPS has never named the approach but current domestic 
aH┌ゲW ヮﾗﾉｷI┞ ﾏﾗゲデ IﾉﾗゲWﾉ┞ ;S┗ﾗI;デWゲ ヮヴﾗゲWI┌デﾗヴゲ Wﾏ┌ﾉ;デW デｴｷゲ けゲ┌ヴ┗ｷ┗ﾗヴ-SWaｷﾐWSげ ┘;┞く 
5 (i) けAutomatic Dropげ: Discontinuing Cases on Victim Request 
The first approach, routinely acceding to her wishes and dropping the case 
accordingly, can be advantageous to the extent that it demonstrates that the criminal 
justice system is responsive to the wishes of the victim. Winick, founder of the therapeutic 
ﾃ┌ヴｷゲヮヴ┌SWﾐIW ﾏﾗ┗WﾏWﾐデが ｴ;ゲ ;ヴｪ┌WS デｴ;デ けHWｷﾐｪ ｴW;ヴSげ ｷﾐ デｴｷゲ ┘;┞ ｷゲ け┗ｷデ;ﾉ デﾗ ;ﾐ ｷﾐSｷ┗ｷS┌;ﾉげゲ 
                                                          
72 Lisa Goodman and Deborah Epstein, Listening to Battered Women: A Survivor-Centered Approach to 
Advocacy, Mental Health, and Justice (American Psychological Association 2008). 
73 Aﾐデﾗﾐｷ; CヴWデﾐW┞ ;ﾐS G┘┞ﾐﾐ D;┗ｷゲが けPヴﾗゲWI┌デｷﾐｪ けDﾗﾏWゲデｷIげ Aゲゲ;┌ﾉデげ ふヱΓΓヶぶ Cヴｷﾏｷﾐ;ﾉ L;┘ ‘W┗ｷW┘ ヱヶヲく 
74 Lﾗ┌ｷゲW Eﾉﾉｷゲﾗﾐが けPヴﾗゲWI┌デｷﾐｪ Domestic Violence without Victim P;ヴデｷIｷヮ;デｷﾗﾐげ The Modern Law Review (2002) 
834, 834. 
75 AﾐSヴW; NｷIｴﾗﾉゲが けNﾗ-drop Prosecution in Domestic Violence Cases: Survivor-Defined and Social Change 
Approaches to Victim AS┗ﾗI;I┞げ ふヲヰヱヴぶ 29(11) Journal of Interpersonal Violence 2114. 
76 Matthew Hall, Victims of Crime: Policy and Practice in Criminal Justice (Willan Publishing 2009) 143- 146. 
77 L;┌ヴWﾐ C;デデ;ﾐWﾗ Wデ ;ﾉが けTｴW Victim-informed Prosecution Project: A Quasi-experimental Test of a 
Collaborative Model for Cases of Intimate Partner VｷﾗﾉWﾐIWげ (2009) 15(10) Violence Against Women 1227. 
78 Lisa Goodman, Kristie Thomas, Lauren Bennett Cattaneo, Deborah Heimel, Julie Woulfe and Siu Kwan Chong, 
け“┌ヴ┗ｷ┗ﾗヴ-defined Practice in Domestic Violence Work: Measure Development and Preliminary Evidence of Link 
to Eﾏヮﾗ┘WヴﾏWﾐデげ ふヲヰヱヶぶ 31(1) Journal of Interpersonal Violence 163. 
79 C;ヴﾗﾉ┞ﾐ Hﾗ┞ﾉW ;ﾐS AﾐSヴW┘ “;ﾐSWヴゲが けPﾗﾉｷIW Response to Domestic Violence: From Victim Choice to Victim 
Empowermentげ ふヲヰヰヰぶ 40(1) British Journal of Criminology 14. 
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sense of her own locus of control [and] emotional well-HWｷﾐｪげく80 She may withdraw from the 
prosecution because arrest alone achieved cessation of the immediate behaviour as 
intended or she may have weighed up that the costs of prosecution (breakdown of the 
family structure, loss of financial support, increased risk of violent retaliation81) outweigh 
the potential benefit of prosecution outcomes (where probation sentences might be 
ineffective, fines impact the family as a whole or custody would take him away from 
childcare or earning responsibilities). Having her wishes actioned is likely to instil a sense 
that the Criminal Justice System (CJS) is not impersonal, impervious or even coercive, rather 
it is sensitive and respectful to the victim. Moreover, being victim reactive might forge a 
sense of trust in the victim to call on the CJS in the future in the knowledge that victim 
preference is recognised.82 
5 ふｷｷぶ けNo-Dropげ PヴﾗゲWI┌デｷﾗﾐぎ ‘Wa┌ゲ;ﾉ デﾗ DｷゲIﾗﾐデｷﾐ┌W Cases on Request 
Unquesデｷﾗﾐｷﾐｪﾉ┞ ;IIWSｷﾐｪ デﾗ デｴW ┗ｷIデｷﾏげゲ ヴWケ┌Wゲt, however, is not without notable 
shortcomings. Advocates of no-drop prosecutions,83 often cite the transfer of power to the 
abuser if victim withdrawal is habitually assented. He may pursue violence, intimidating 
デ;IデｷIゲ ﾗヴ け;ヮﾗﾉﾗｪWデｷI ﾏ;ﾐｷヮ┌ﾉ;デｷﾗﾐゲげ ｷﾐ ;n effort to coerce the victim into retracting, 
knowing that her retraction will have the effect of terminating his prosecution.84 No-drop 
prosecution averts the potential for this power transfer to the perpetrator, ensuring that 
the burden of whether or not デﾗ ヮヴﾗゲWI┌デW ｷゲ デ;ﾆWﾐ ﾗ┌デ ﾗa デｴW ┗ｷIデｷﾏげゲ ｴ;ﾐSゲく ASSｷデｷﾗﾐ;ﾉﾉ┞が 
no-Sヴﾗヮ ヮヴﾗゲWI┌デｷﾗﾐゲ ┘ｴｷIｴ ヴWﾏﾗ┗Wが ﾗヴ ﾉ;ヴｪWﾉ┞ ヴWﾏﾗ┗Wが デｴW ヮヴﾗゲWI┌デﾗヴげゲ W┝WヴIｷゲW ﾗa 
discretion to discontinue the case recognise that, often, victims cannot be relied upon to 
bring offenders to account; because they retract, minimise, or fail to attend court. Wills 
reminds us that victim reluctance to cooperate with a prosecution may be HWI;┌ゲW けﾏ;ﾐ┞ 
battered women fail to see that criminal intervention can assist in the shared goal of getting 
                                                          
80 Bヴ┌IW WｷﾐｷIﾆが けAヮヮﾉ┞ｷng the Law Therapeutically in Domestic Violence C;ゲWゲげ ふヲヰヰヰぶ 69 UMKC Law Review 
33, 64. 
81 For a comprehensive account of the myriad reasons women stay in abusive relationships see Sarah Buel, 
けFｷaデ┞ ﾗHゲデ;IﾉWゲ デﾗ ﾉW;┗ｷﾐｪ ;くﾆく;くが Wｴ┞ AH┌ゲW VｷIデｷﾏゲ “デ;┞げ ふヱΓ99) 28 Colorado Lawyer 1. 
82 E┗W B┌┣;┘; ;ﾐS C;ヴﾉ B┌┣;┘;が けDﾗﾏWゲデｷI VｷﾗﾉWﾐIWぎ TｴW Cヴｷﾏｷﾐ;ﾉ J┌ゲデｷIW ‘WゲヮﾗﾐゲWげ ふ3rd edn, Sage 2003). 
83 Dﾗﾐﾐ; Wｷﾉﾉゲが けDﾗﾏWゲデｷI VｷﾗﾉWﾐIWぎ TｴW C;ゲW aﾗヴ AｪｪヴWゲゲｷ┗W PヴﾗゲWI┌デｷﾗﾐげ ふヱΓΓΑぶ University California Los 
Angeles WﾗﾏWﾐげゲ L;┘ Jﾗ┌ヴﾐ;ﾉ ヱΑンく E┗;ﾐ “デ;ヴﾆが けM;ﾐS;デﾗヴ┞ Arrest of Batterers: A Reply to its CヴｷデｷIゲげ ふヱΓΓンぶ 
36(5) AﾏWヴｷI;ﾐ BWｴ;┗ｷﾗヴ;ﾉ “IｷWﾐデｷゲデ ヶヵヱく DWﾐﾐｷゲ “;II┌┣┣ﾗが けHﾗ┘ Should Police Respond to Domestic Violence: 
A Therapeutic Jurisprudence Analysis of Mandatory AヴヴWゲデげ ふヱΓΓΒ) 39 Santa Clara Law Review 765. 
84 AﾐSヴW; NｷIｴﾗﾉゲが けNﾗ-drop Prosecution in Domestic Violence Cases: Survivor-defined and social change 
;ヮヮヴﾗ;IｴWゲ デﾗ ┗ｷIデｷﾏ ;S┗ﾗI;I┞くげ ふヲヰヱヴぶ 29(11) Journal of interpersonal violence 2114. 
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tｴWｷヴ ;H┌ゲWヴ デﾗ ゲデﾗヮ デｴW ┗ｷﾗﾉWﾐIWげく85 Requiring criminal intervention therefore seeks to 
ensure any benefit that the victim might receive from the CJS is facilitated. 
5 (iii) Survivor-defined Approach to the Exercise of Prosecutorial Discretion 
However, if it is the sデ;デWげゲ ヴWゲヮﾗﾐゲｷHｷﾉｷデ┞ ﾗヴ ;ｷﾏ デﾗ ﾆWWヮ ┘ﾗﾏWﾐ ゲ;aWが ﾐﾗ-drop 
prosecutions appear to contradict the effort. Acknowledging the potential benefits of both 
approaches, the third strategy recognises that inflexibly pursuing the prosecution has 
disadvantages in two basic forms; iデ ﾏｷｪｴデ WｷデｴWヴ ｷﾐIヴW;ゲW デｴW ┗ｷIデｷﾏげゲ ヴｷゲﾆ ﾗa both lethal and 
non-lethal violence whilst being involved in proceedings86 (absent protections such as safe 
housing or defendant remand into custody) or it might cause victims to lose confidence in 
Iヴｷﾏｷﾐ;ﾉ ﾃ┌ゲデｷIW ;ｪWﾐデゲげ ;Hｷﾉｷデ┞ デﾗ ;Iデ ｷﾐ デｴWｷヴ HWゲデ ｷﾐデWヴWゲデゲ, instilling in them reluctance to 
call police in an emergency in the future.87 Particularly in the United States the practice has 
been shown to work against non-white and poor women bearing in mind the immigration 
and child custody consequences of involving the state.88   
 Furthermore, the けゲ┌ヴ┗ｷ┗ﾗヴ-SWaｷﾐWSげ ;ヮヮヴﾗ;Iｴ ヴWIﾗｪﾐｷゲWゲ デｴ;デ ﾐﾗ-drop prosecutions 
I;ﾐ ｴ;┗W デｴW WaaWIデ ﾗa ﾗ┗Wヴﾉﾗﾗﾆｷﾐｪ ┘ﾗﾏWﾐげゲ ;ｪWﾐI┞く Wｴｷﾉゲデ ;Iﾆﾐﾗ┘ﾉWSｪｷﾐｪ デｴ;デ デｴW 
wom;ﾐげゲ SWIｷゲｷﾗﾐ ﾏ;┞ ﾐﾗデ HW WﾐデｷヴWﾉ┞ aヴWW HWI;┌ゲW ｷデ ｷゲ aﾗヴﾏWS ｷﾐ IﾗWヴIWS IｷヴI┌ﾏゲデ;ﾐIWゲが 
the third approach understands the decision might still be entirely considered. For that 
ヴW;ゲﾗﾐが ; ┘ﾗﾏ;ﾐげゲ ┘ｷゲｴWゲ ﾗ┌ｪｴデ ﾐﾗデ デﾗ HW ｷﾏﾏWSｷ;デWﾉ┞ SｷゲIﾗ┌ﾐデWS ;ゲ ;ヴｷゲｷﾐｪ aヴﾗﾏ 
pWヴヮWデヴ;デﾗヴ ﾏ;ﾐｷヮ┌ﾉ;デｷﾗﾐゲ ﾗﾐ デｴW ﾗﾐW ｴ;ﾐS ﾗヴ けﾉW;ヴﾐWS ｴWﾉヮﾉWゲゲﾐWゲゲげ89 on the other. The 
decision may be formed by someone acting with astute awareness or wisely in the 
circumstances bearing in mind personal, practical or safety factors, particularly if she 
iﾐデWﾐSゲ デﾗ ﾏ;ｷﾐデ;ｷﾐ デｴW ヴWﾉ;デｷﾗﾐゲｴｷヮく TｴW ┗ｷIデｷﾏげゲ ヴWケ┌Wゲデ ;ﾐS ヴW;ゲﾗﾐゲ ゲｴﾗ┌ﾉS デｴWヴWaﾗヴWが 
ﾗヴSｷﾐ;ヴｷﾉ┞が aﾗヴﾏ ヮ;ヴデ ﾗa デｴW ヮヴﾗゲWI┌デﾗヴげゲ SWデWヴﾏｷﾐ;デｷﾗﾐが HW;ヴｷﾐｪ ｷﾐ ﾏｷﾐS デｴW ;┌デﾗﾐﾗﾏ┞ 
enhancing potential of effecting them. This third way or け┗ｷIデｷﾏ-ｷﾐaﾗヴﾏWSげ approach, which 
                                                          
85 Wills (n 83) 178. 
86 Linda Mills, Killing Her Softly: Intimate Abuse and the Violence of State Intervention (1999) Harvard Law 
Review 550, 585. 
87 L;┌ヴWﾐ C;デデWﾐWﾗが Lｷゲ; GﾗﾗSﾏ;ﾐが DWHﾗヴ;ｴ EヮゲデWｷﾐが けTｴW VｷIデｷﾏ-Informed Prosecution Project: A Quasi-
Experimental Test of a Collaborative Model for C;ゲWゲ ﾗa Iﾐデｷﾏ;デW P;ヴデﾐWヴ VｷﾗﾉWﾐIWげ ふヲヰヰΓぶ VｷﾗﾉWﾐIW Aｪ;ｷﾐゲデ 
Women 1227, 1229-ンヰく E┗W B┌┣;┘; ;ﾐS C;ヴﾉ B┌┣;┘;が けDﾗﾏWゲデｷI VｷﾗﾉWﾐIWぎ TｴW Cヴｷﾏｷﾐ;ﾉ J┌ゲデｷIW ‘WゲヮﾗﾐゲWげ ふ3rd 
edn, Sage 2003).  
88 Hﾗﾉﾉ┞ M;ｪ┌ｷｪ;ﾐが けW;Sｷﾐｪ ｷﾐデﾗ PヴﾗaWゲゲﾗヴ “IｴﾐWｷSWヴげゲ さM┌ヴﾆ┞ MｷSSﾉW Gヴﾗ┌ﾐSざ HWデ┘WWﾐ Acceptance and 
Rejection of Criminal Justice Responses to Domestic VｷﾗﾉWﾐIWげ ふヲヰヰンぶ Jﾗ┌ヴﾐ;ﾉ ﾗa GWﾐSWヴが “ﾗIｷ;ﾉ PﾗﾉｷI┞ and the 
Law 427, 433. 
89 Lenore Walker, The Battered Woman Syndrome (4th edn, “ヮヴｷﾐｪWヴ ヲヰヱヶぶく ‘┌デｴ JﾗﾐWゲが けG┌;ヴSｷ;ﾐゲｴｷヮ aﾗヴ 
Coercively Controlled Battered Women: Breaking the Control of the AH┌ゲWヴげ ふヱΓΓΓぶ 88 Geo IJ 605. 
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takes each offence on a case by case basis, is what the CPS ostensibly adopts in its policy90 
and guidelines.91 CPS Guidelines for Prosecutors confirm that before deciding whether or 
not to summons an unsupportive victim, けぷaへ┌ﾉﾉ IﾗﾐゲｷSWヴ;デｷﾗﾐ ゲｴﾗ┌ﾉd be given to the specific 
a;Iデゲ ﾗa デｴW I;ゲW ;ﾐS ｷﾏヮ;Iデ ﾗﾐ デｴW Iﾗﾏヮﾉ;ｷﾐ;ﾐデろゲ ゲ;aWデ┞ ;ﾐS ┘WﾉﾉHWｷﾐｪげく92 The extent to 
which it is deployed in practice is examined in Chapter Four, bearing in mind the influences 
on prosecutors of both feminist expectations and the present neoliberal climate. 
5 Criminal Versus Non-Criminal Justice Responses 
The けsurvivor-SWaｷﾐWSげ ;ヮヮヴﾗ;Iｴ ゲｷデゲ ┘ｷデｴｷﾐ Eﾉｷ┣;HWデｴ “IｴﾐWｷSWヴげゲ けﾏ┌ヴﾆ┞ ﾏｷSSﾉW 
ｪヴﾗ┌ﾐSげ HWデ┘WWﾐ ;IIWヮデ;ﾐIW ;ﾐS Sｷゲﾏｷゲゲ;ﾉ ﾗa ヮヴWaWヴヴｷﾐｪ ; state criminal justice response to 
intimate partner abuse.93 Like デｴｷゲ ヮヴﾗﾃWIデが “IｴﾐWｷSWヴげゲ けaWﾏｷﾐｷゲデ ﾉ;┘-ﾏ;ﾆｷﾐｪげ ヮヴﾗﾃWIデが 
interrogates the widely assumed benefit of a criminal justice response. Whilst 
acknowledging that criminalisation is likely to be an appropriate strategy in many contexts, 
けｷデ ｷゲ ﾗﾐﾉ┞ ﾗﾐW ﾗa ﾏ;ﾐ┞ ゲデヴ;デWｪｷWゲ ┘W ﾗ┌ｪｴデ デﾗ HW IﾗﾐゲｷSWヴｷﾐｪげく94 I ゲｴ;ヴW “IｴﾐWｷSWヴげゲ ヴWデｷIWﾐIW 
in over-relying on criminalisation. As Maguigan urges, until we know the real effect of 
current practices that emphasise criminal responsiveness,95 there is value in drawing 
attention to the pitfalls of engaging the penal state, acknowledging its limitations and the 
opportunities that may be lost by treating the social problem of domestic abuse primarily as 
crime.           
 Such ambivalence towards criminal justice is not unique to violence against women 
campaigners. The traditional liberal adversarial model of criminal justice can be a cause of 
dissatisfaction for critical legal scholars generally. Though not writing explicitly as a feminist 
legal scholar, Norrie, just as Schneider, expresses reticence in embracing the CJS. His unease 
ｷゲ ;ゲゲﾗIｷ;デWS ┘ｷデｴ デｴW ふﾐWﾗﾉｷHWヴ;ﾉぶ けヮWﾐ;ﾉ Wケ┌;デｷﾗﾐげが ; aﾗヴﾏ┌ﾉ; ┘ｴｷIｴ ヴWケ┌ｷヴWゲ デｴ;デ けIヴｷﾏW 
ヮﾉ┌ゲ ヴWゲヮﾗﾐゲｷHｷﾉｷデ┞ Wケ┌;ﾉゲ ヮ┌ﾐｷゲｴﾏWﾐデげく96 Norrie observes that if criminal justice fails to 
deﾉｷ┗Wヴ ;SWケ┌;デWﾉ┞が ゲﾗIｷWデ┞ ;ヮヮW;ヴゲ デﾗ I;ﾉﾉ aﾗヴ ﾏﾗヴW ﾗa デｴW ゲ;ﾏW ;ゲ ヮ;ヴデ ﾗa デｴW けﾉ;┘ ;ﾐS 
                                                          
90 Cヴﾗ┘ﾐ PヴﾗゲWI┌デｷﾗﾐ “Wヴ┗ｷIWが けVｷﾗﾉWﾐIW Aｪ;ｷﾐゲデ WﾗﾏWﾐ ;ﾐS Gｷヴﾉゲげ ‘Wヮﾗヴデげ ふヲヰヱΑぶ 
Available at <http://www.cps.gov.uk/publications/docs/cps-vawg-report-2017.pdf> accessed 1 March 2018. 
91 Crown Prosecution Service, けDﾗﾏWゲデｷI AH┌ゲW G┌ｷSWﾉｷﾐWゲ aﾗヴ PヴﾗゲWI┌デﾗヴゲげ (n 8). 
92 Ibid. 
93 Elizabeth Schneider, Battered Women and Feminist Lawmaking (Yale University Press 2000) in Maguigan, 
けW;Sｷﾐｪ ｷﾐデﾗ PヴﾗaWゲゲﾗヴ “IｴﾐWｷSWヴげゲ さM┌ヴﾆ┞ MｷSSﾉW Gヴﾗ┌ﾐSざ (n 88) 427- 445. 
94 Schneider, Battered Women and Feminist Lawmaking (Yale University Press 2000) 5. 
95 M;ｪ┌ｷｪ;ﾐが けW;Sｷﾐｪ ｷﾐデﾗ PヴﾗaWゲゲﾗヴ “IｴﾐWｷSWヴげゲ さM┌ヴﾆ┞ MｷSSﾉW Gヴﾗ┌ﾐSざ (n 88) 428. 
96 Alan Norrie, Law and the Beautiful Soul (Glasshouse 2005) 75. 
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ﾗヴSWヴげ ヮ;ヴ;Sｷｪﾏく Wｴ;デ HWIﾗﾏW ﾐWｪﾉWIデWS ;ヴW ヴWヮ;ヴ;デｷ┗Wが IﾗﾐIｷﾉｷ;デﾗヴ┞ ﾗヴ ﾏWSｷ;デｷﾗﾐ-based 
strategies (or relational justice) that might see greater use of diversion or community 
ｷﾐデWヴ┗Wﾐデｷﾗﾐく Cヴｷﾏｷﾐ;ﾉ ﾃ┌ゲデｷIW ｷゲ IヴｷデｷIｷゲWS H┞ NﾗヴヴｷW ;ゲ ヮ;ヴデ ﾗa ゲﾗIｷWデ┞げゲ ゲWデ ﾗa けゲデﾗIﾆ 
ヴWゲヮﾗﾐゲWゲげ デﾗ ゲﾗIｷ;ﾉ ヮヴﾗHﾉWﾏゲ ┘ｴWヴW けﾃ┌ゲデｷIWげが けヴWゲヮﾗﾐゲｷHｷﾉｷデ┞げ ;ﾐS けSWゲWヴデげ97 sidle up to 
regressive-looking notions of revenge and payback,98 the likes of which are unpalatable to 
left-leaning critical and feminist legal scholars alike.     
 NﾗヴヴｷWげゲ ;ヮヮヴ;ｷゲ;ﾉ ┘ｷﾉﾉ ﾉｷﾆWﾉ┞ HW ゲ┞ﾏヮ;デｴWデｷI;ﾉﾉ┞ ヴWIWｷ┗WS by feminists who express 
reticence in entrusting the state to end domestic abuse. The first reason for their reticence 
might be due to the grass-roots nature of the original refuge movement which achieved 
dynamism precisely because it worked through informal networks without state 
involvement. In that vein, Martha Fineman has suggested that a renewed era of feminism 
miｪｴデ HWｪｷﾐ け┘ｷデｴ デｴW ヴW;ﾉｷ┣;デｷﾗﾐ デｴ;デ ﾏﾗ┌ﾐデｷﾐｪ a┌ﾐS;ﾏWﾐデ;ﾉ Iｴ;ﾉﾉWﾐｪWゲ デﾗ ゲ┞ゲデWﾏゲ ﾗa ゲﾗIｷ;ﾉ 
Iﾗﾐデヴﾗﾉ ﾏW;ﾐゲ ┘ﾗヴﾆｷﾐｪ ﾗ┌デゲｷSW ﾗa デｴW W┝ｷゲデｷﾐｪ ｷﾐゲデｷデ┌デｷﾗﾐ;ﾉ ゲデヴ┌Iデ┌ヴWゲ ﾗa デｴW ゲデ;デWげく99 
Feminist reticence in relying on criminal justice may, secondly, be to do with a cautious 
regard some feminists have for the potential of the criminal law to deliver neutral 
arbitration. For these feminists, calling upon the criminal law supports and legitimates a 
legal tradition steeped in precisely the sort of social ordering they seek to eradicate. For 
them, law is not considered gender-free or neutral,100 law itself might even be characterised 
as violent or abusive.101 Thirdly, by treating social problems as crime, domestic abuse 
campaigners unwittingly participate in the depoliticisation of a social movement, crowding 
out alternative potentially effective practical responses or conceptual reimaginings that 
might overhaul the structural status quo to end violence against women.102  
By contrast, endorsing criminal justice involvement recognises the value of criminal 
ﾃ┌ゲデｷIWげゲ IﾗﾐSWﾏﾐ;デﾗヴ┞ ヮﾗ┘Wヴ ;ﾐS ﾉWｪｷデｷﾏ;I┞ ｷﾐ ゲWWﾆｷﾐｪ ﾃ┌ゲデｷIW aﾗヴ ┗ｷIデｷﾏゲく103 It also 
addresses a sense of historic inadequacy for past prosecutorial treatment. Madden-
                                                          
97 けDWゲWヴデげが ﾏW;ﾐｷﾐｪ デﾗ ヴWIWｷ┗W ;ヮヮヴﾗヮヴｷ;デW ;ﾐS SWゲWヴ┗WS ヮ┌ﾐｷゲｴﾏWﾐデ aﾗヴ ﾗﾐWげゲ HWｴ;┗ｷﾗ┌ヴく 
98 Norrie (n 96) 75. 
99 Martha Fineman, book endorsement at the rear of Kristin Bumiller, In an Abusive State: How Neoliberalism 
Appropriated the Feminist Movement Against Sexual Violence (Duke University Pres 2008). 
100 Joanne Conaghan, Law and Gender (OUP 2013). 
101 See Linda Mills provocative stance in Linda Mills, Killing Her Softly: Intimate Abuse and the Violence of State 
Intervention (1999) Harvard Law Review 550, 585. 
102 Mｷﾏｷ Kｷﾏが けCｴ;ﾉﾉWﾐｪｷﾐｪ デｴW P┌ヴゲ┌ｷデ ﾗa Cヴｷﾏｷﾐ;ﾉｷゲ;デｷﾗﾐ ｷﾐ ;ﾐ Eヴ; ﾗa M;ゲゲ IﾐI;ヴIWヴ;デｷﾗﾐぎ TｴW Lｷﾏｷデ;デｷﾗﾐゲ ﾗa デｴW 
“ﾗIｷ;ﾉ Wﾗヴﾆ ‘WゲヮﾗﾐゲW デﾗ DﾗﾏWゲデｷI VｷﾗﾉWﾐIW ｷﾐ デｴW U“Aげ ふヲヰヱンぶ 43 British Journal of Social Work 1276. 
103 Schneider, Battered Women and Feminist Lawmaking (n 94). 
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Dempsey is a key proponent of engaging the state through committed prosecution of 
ｷﾐデｷﾏ;デW ヮ;ヴデﾐWヴ ;H┌ゲWが デｴWヴWH┞ けヴWIﾗﾐゲデｷデ┌デｷﾐｪ ; ゲﾗIｷWデ┞ ;ゲ ﾉWゲゲ ヮ;デヴｷ;ヴIｴ;ﾉ デｴヴﾗ┌ｪｴ 
ｴ;Hｷデ┌;デWS ぷSﾗﾏWゲデｷI ;H┌ゲWへ ヮヴﾗゲWI┌デﾗヴｷ;ﾉ ;Iデｷﾗﾐげく104 She demonstrates confidence in the 
criminal justice system to create a just society and fends off critique that criminal justice is a 
けHﾉ┌ﾐデ ｷﾐゲデヴ┌ﾏWﾐデげく105 Her confidence in relying on prosecutorial pursuit, in preference to, 
for example, community restorative justice or community declaratory denouncements is 
borne from confidence in the ability of legal rules to guide norms and conduct. She 
therefore urges us to treat criminal prosecution as a viable feminist project to end intimate 
partner abuse and, indeed, patriarchy generally.106      
 This thesis is an engagement with the criminal law and the criminal process. Its 
IヴｷデｷI;ﾉ ;ヮヮヴﾗ;Iｴ ｷゲ ﾐﾗデ デ;ﾆWﾐ デﾗ SｷゲIヴWSｷデ Iヴｷﾏｷﾐ;ﾉ ﾉ;┘げゲ ﾏﾗヴ;ﾉ ゲデヴWﾐｪデｴ ﾐﾗヴ デﾗ Sｷゲﾏｷゲゲ ｷデゲ 
potential to set and evolve norms.107 ‘;デｴWヴが ﾏ┞ ｷﾐデWﾐデｷﾗﾐ ｷゲ デﾗ ヴWaﾉWIデ ┌ヮﾗﾐ Iヴｷﾏｷﾐ;ﾉ ﾉ;┘げゲ 
confidence in itself to produce superior ameliorative outcomes. By exposing shortcomings 
where they exist and drawing attention to any limiting discourses, I also seek to develop 
theoretically informed prosecutorial practice.      
 Therein lies the shared aims and methods of feminist, socio-legal and critical legal 
scholarship of the type this thesis emulates; the disruption of the commonly acquiesced 
imperative of the vertical or hierarchical structure of law in favour of the horizontal or 
flat.108 Meaning that, as discussed in the following section about methodology, values of 
contingency, relationality, non-essentialism, polycentricity and intersubjectivity replace legal 
ヮﾗゲｷデｷ┗ｷゲﾏげゲ ゲWﾉa-confidence and coherently defined, essentialist projection.109 This thesis 
thus plays its part in the discursive unsettling of the (neoliberal) penal equation and 
デヴﾗ┌Hﾉｷﾐｪ デｴW ﾐﾗデｷﾗﾐ ﾗa ﾉ;┘げゲ ┌ﾐIﾗﾏヮヴﾗﾏｷゲｷﾐｪﾉ┞ ｴｷｪｴ ヴWｪ;ヴS aﾗヴ ｷデゲ ヮﾗ┘Wヴ デﾗ WﾐS SﾗﾏWゲデｷI 
abuse. Let us now consider the methods used to achieve this. 
                                                          
104 Madden-Dempsey, Prosecuting Domestic Violence (n 52). 
105 Ibid 215. 
106 Ibid 222. 
107 C;ゲゲ “┌ﾐゲデWｷﾐが け“ﾗIｷ;ﾉ Nﾗヴﾏゲ ;ﾐS “ﾗIｷ;ﾉ ‘ﾗﾉWゲげ ふヱΓΓヶぶ Cﾗﾉ┌ﾏHｷ; L;┘ ‘W┗ｷW┘ Γヰンが 909. 
108 M;ヴｪ;ヴWデ D;┗ｷWゲが けFWﾏｷﾐｷゲﾏ ;ﾐS デｴW Fﾉ;デ TｴWﾗヴ┞ ﾗa L;┘げ ふヲヰヰΒぶ 16(3) Feminist Legal Studies 16(3) 281. 
109 Ibid 288. 
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6 Methodology  
This thesis employs two methodologies: a socio-legal methodology and an empirical 
methodology.  
7 (i)  Socio-Legal Research 
In the legal positivist account, law claims to be separated from society and is 
デｴWヴWaﾗヴW ;HﾉW デﾗ ヮヴﾗ┗ｷSW けﾐ;デ┌ヴ;ﾉげ ﾗヴ けヴ;デｷﾗﾐ;ﾉげ ﾗ┌デIﾗﾏWゲ ;ﾐS SWデWヴﾏｷﾐ;デｷﾗﾐゲく Tｴｷゲ ｴ;ゲ HWWﾐ 
the dominant mode of understanding the nature of law. Socio-legal scholars, however, 
recognise that legal ideas and practices can be understood as the effect of social, historical, 
cultural, political or professional consequences and conditions.110 If criminal prosecutions 
can be expected when the criminal law has been unequivocally breached, positivists might 
argue this is reflective of the legitimacy and authority of the law. Socio-legal scholars might 
also reflect upon, for example, how late modern politics and culture has seen an expansion 
of criminalisation.111          
 A ゲﾗIｷﾗﾉﾗｪｷI;ﾉ ヮWヴゲヮWIデｷ┗W ﾗa ﾉ;┘ W┝ヮﾗゲWゲ ｴﾗ┘ けﾉ;┘ ｷゲ ヮヴﾗS┌IWS H┞ ゲﾗIｷWデ┞げ ┘ｴｷﾉゲデ 
W┝;ﾏｷﾐｷﾐｪ ┘;┞ゲ ｷﾐ ┘ｴｷIｴ けさゲﾗIｷWデ┞ざ ｷゲ ヮヴﾗS┌IWS H┞ ﾉ;┘げく112 This thesis takes sociology as its 
method, but does not restrict ｷデゲWﾉa デﾗ ゲﾗIｷﾗﾉﾗｪｷI;ﾉ デｴWﾗヴ┞き けゲﾗIｷﾗﾉﾗｪ┞げ ｷゲ ;ﾐ ﾗヴｷWﾐデ;デｷﾗﾐく A 
socio-legal orientation signals a transdisciplinary understanding of law and legal practices 
that includes, inter alia, psychology, criminology, political economy and history.113 I use legal 
consciousness, a tributary of socio-legal scholarship, as a means of analysing my empirical 
research in Chapter Five. In so doing, the case study in Chapter Five evidences the ways in 
┘ｴｷIｴ けﾉWｪ;ﾉｷデ┞ ｷゲ ; ゲﾗIｷ;ﾉ ゲデヴ┌Iデ┌ヴW ;Iデｷ┗Wﾉ┞ ;ﾐS Iﾗﾐゲデ;ﾐデﾉ┞ ヮヴﾗS┌IWS ｷﾐ what people say and 
ｷﾐ ┘ｴ;デ デｴW┞ Sﾗげく114 This method signals a Sｷゲヴ┌ヮデｷﾗﾐ ｷﾐ ﾉ;┘げゲ ヮヴﾗaWゲゲWS ┗;ﾉｷSｷデ┞ ;ゲ ; けゲ┌ヮWヴｷﾗヴ 
ﾐﾗヴﾏげく115 My use of legal consciousness in Chapter Five particularly assists in answering the 
second research question (what consequences of the current approach for women?). For, 
through its process of revealing how people make sense of their experiences of law, Chapter 
Five shows how law and justice holds or does not hold legitimacy for the people whose lives 
                                                          
110 ‘ﾗｪWヴ CﾗデデWヴヴWﾉﾉが けWｴ┞ M┌ゲデ LWｪ;ﾉ ISW;ゲ BW IﾐデWヴヮヴWデWS “ﾗIｷﾗﾉﾗｪｷI;ﾉﾉ┞いげ ふヱΓΓΒぶ Jﾗ┌ヴﾐ;ﾉ ﾗa L;┘ ;ﾐS “ﾗIｷWデ┞ 
171, 173. 
111 David Garland, The Culture of Control: Crime and Social Order in Contemporary Society (OUP 2001). 
112 Cotterrell (n 110) 175. 
113 Ibid 175. 
114 Patricia Ewick and Susan Silbey, The Common Place of Law: Stories from Everyday Life (University of Chicago 
Press 1998) 223. 
115 Daviesが けFWﾏｷﾐｷゲﾏ ;ﾐS デｴW Fﾉ;デ TｴWﾗヴ┞ ﾗa L;┘げ ふﾐ ヱヰΒぶ 289. 
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law touches. The method necessarily, therefore, invites normative reflection.  
 The contention that prosecutorial decision-making is affected by forces external to 
legal doctrine, statutory offence considerations and available evidence can plainly be made. 
Perhaps surprisingly however, this IﾗﾐデWﾐデｷﾗﾐ ｴ;ゲ ﾉｷデデﾉW デﾗ Sﾗ ┘ｷデｴ デｴW けヮ┌HﾉｷI ｷﾐデWヴWゲデげ デWゲデ 
contained within the Code for Crown Prosecutors (The Code). For, whilst the requirement 
デｴ;デ ヮヴﾗゲWI┌デﾗヴゲ IﾗﾐゲｷSWヴ デｴW けヮ┌HﾉｷI ｷﾐデWヴWゲデげ ﾏｷｪｴデ Iﾗﾐﾃ┌ヴW ヮヴﾗゲWI┌デﾗヴゲ ヴWaﾉWIデｷﾐｪ ┌ヮﾗﾐ 
public opinion and societal norms, the test in fact remains largely constrained to matters 
dealing with the gravity of the offence and any aggravating or mitigating features. The 7th 
and current edition of The Code, published in 2013, indicates that where there is sufficient 
W┗ｷSWﾐIWが ヮヴﾗゲWI┌デｷﾗﾐ ｷゲ ﾗヴSｷﾐ;ヴｷﾉ┞ ﾏWヴｷデWS け┌ﾐﾉWゲゲ デｴWヴW ;ヴW ヮ┌HﾉｷI ｷﾐデWヴWゲデ a;Iデﾗヴゲ ;ｪ;ｷﾐゲデ 
デWﾐSｷﾐｪ デﾗ ﾗ┌デ┘Wｷｪｴ デｴﾗゲW デWﾐSｷﾐｪ デﾗ a;┗ﾗ┌ヴげく116 The Code outlines the factors that 
ヮヴﾗゲWI┌デﾗヴゲ ﾏ┌ゲデ ┘Wｷｪｴ ┌ヮ ｷﾐ デｴW けヮ┌HﾉｷI ｷﾐデWヴWゲデげき デｴW ゲWヴｷﾗ┌ゲﾐWゲゲ ﾗa デｴW ﾗafence and the 
harm caused to the victim; whether the offence was premeditated or demonstrates a 
pattern of behaviour; whether the offender was in a position of trust or the victim was 
otherwise vulnerable; and the proportionality of bringing a prosecution bearing in mind the 
cost of prosecution versus the likely penalty to the suspect. These factors are largely 
IﾗﾐIWヴﾐWS ┘ｷデｴ デｴW ゲWヴｷﾗ┌ゲﾐWゲゲ ﾗa デｴW ﾗaaWﾐSｷﾐｪ HWｴ;┗ｷﾗ┌ヴ ｷﾐ IﾗﾐデW┝デ ;ﾐS デｴW SWaWﾐS;ﾐデげゲ 
antecedent offending. They do not invite the prosecutor to consider whether a criminal 
justice response best meets the needs of the public or society as a whole.  
 Aside from The Code however, prosecutors also exercise their discretion by 
consulting specific CPS domestic abuse guidance and policy. It is here that the overlap 
between public opinion, shifting societal expectations and decisions of legal professionals is 
plain. CPS policy and guidance is imbued with sociological influence because the CPS openly 
carries out consultation exercises with interested parties in the formative stages of policy 
production, prior to publication and as an ongoing process. The CPS must take into account 
a range of people, business and voluntary bodies affected by the policy and may contact 
specific groups affected by the policy if appropriate.117 In the case of domestic abuse policy 
for example, consultation took place with feminist groups such as the Fawcett Society, 
WﾗﾏWﾐげゲ AｷSが ‘Wa┌ｪW ;ﾐS the UK Network of Sexwork Projects as well as other non-
explicitly feminist groups such London Probation and the British Association of Social 
                                                          
116 Crown Prosecution Service, けTｴW CﾗSW aﾗヴ PヴﾗゲWI┌デﾗヴゲげ (n 14). 
117 けCPS Consultation Principles 2015げ emailed to the author by CPS Policy Directorate. See Appendix 1. 
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Workers. Herein lies the most direct way that current public, expert and feminist discourses 
affect the direction of CPS working practices and also where the value of socio-legal method 
is patent.          
 Further evidence that the CPS does not function within a vacuum and must be 
sensitive to cultural-societal changes is that the Director of Public Prosecutions is 
accountable to parliament for CPS performance each year when she appears before the 
Justice Select Committee.118 MﾗヴWﾗ┗Wヴが けﾉｷﾐWゲ ﾗa Iﾗﾏﾏ┌ﾐｷI;デｷﾗﾐげ ┘ｷデｴ デｴW ;I;SWﾏｷI 
community were opened by former Director of Public Prosecutions (DPP), Sir David Calvert 
Smith.119 In this way, the CPS is again seen to openly interact with public opinion. So, whilst 
Crown Prosecutors must act on individual cases fairly, independently and objectively in the 
interests of justice,120 it would be a foolhardy prosecution service that failed to reflect in 
policy shifting societal opinions and political priorities lest it lead, ultimately, to undermining 
the legitimacy of this public service.        
 This thesis is concerned, therefore, with an examination of the discretionary 
decision-making of prosecutors in practice not through a closed analysis of the laws121 or 
rules and norms122 set up to guide the prosecutor. Rather, the thesis uses socio-legal 
;ﾐ;ﾉ┞ゲｷゲ デﾗ W┝ヮﾉﾗヴW デｴW W┝デWﾐデ デﾗ ┘ｴｷIｴ SｷゲIﾗ┌ヴゲWゲ ;ﾐS ヮヴ;IデｷIWゲ ﾗa Hﾗデｴ けaWﾏｷﾐｷゲﾏげ ;ﾐS 
けﾐWﾗﾉｷHWヴ;ﾉｷゲﾏげ ;ヴW ┗ｷゲｷHﾉW ;ﾐS ヮﾉ;┞ ﾗ┌デ ｷﾐ SﾗﾏWゲデｷI ;H┌ゲW ヮヴﾗゲWI┌デﾗヴｷ;ﾉ け┘ﾗヴﾆｷﾐｪ ヮヴ;IデｷIWげく 
7 (ii) Qualitative Research and Thematic Analysis 
By conducting two qualitative case studies - one exploring prosecutorial decision 
making (Chapter Four) ;ﾐS デｴW ﾗデｴWヴ W┝ヮﾉﾗヴｷﾐｪ ;H┌ゲWS ┘ﾗﾏWﾐげゲ ﾉWｪ;ﾉ IﾗﾐゲIｷﾗ┌ゲﾐWゲゲ 
(Chapter Five) - the thesis provides a fuller and multi-faceted contemplation of the research 
questions than a purely theoretical or philosophical analysis.123 This is the great potential of 
                                                          
118 TｴW けｷﾐSWヮWﾐSWﾐIWげ ﾗa デｴW CP“ ｷゲ Sｷscussed more fully in Chapter Three. 
119 AﾐSヴW┘ Aゲｴ┘ﾗヴデｴが けDW┗WﾉﾗヮﾏWﾐデゲ ｷﾐ デｴW P┌HﾉｷI PヴﾗゲWI┌デﾗヴげゲ OaaｷIW ｷﾐ Eﾐｪﾉ;ﾐS ;ﾐS W;ﾉWゲげ ふヲヰヰヰぶ E┌ヴﾗヮW;ﾐ 
Journal of Crime, Criminal Law and Criminal Justice 257, 261. Calvert-Smith was DPP in 1998- 2003. 
120 Crown Prosecution Service, けTｴW CﾗSW aﾗヴ PヴﾗゲWI┌デﾗヴゲげ (n 14). 
121 For example the Criminal Procedure Rules 2015, Prosecution of Offences Act 1985 or case law concerning 
judicial review of prosecutorial decision-making. 
122 For example Crown Prosecution Service, けDﾗﾏWゲデｷI AH┌ゲW G┌ｷSWﾉｷﾐWゲ aﾗヴ PヴﾗゲWI┌デﾗヴゲげ (n 8) and Crown 
Prosecution Service, けTｴW CﾗSW aﾗヴ PヴﾗゲWI┌デﾗヴゲげ (n 14). 
123 P;ﾏWﾉ; B;┝デWヴ ;ﾐS “┌ゲ;ﾐ J;Iﾆが けQ┌;ﾉｷデ;デｷ┗W C;ゲW “デ┌S┞ MWデｴﾗSﾗﾉﾗｪ┞ぎ “デ┌S┞ DWゲｷｪﾐ ;ﾐS IﾏヮﾉWﾏWﾐデ;デｷﾗﾐ aﾗヴ 
Nﾗ┗ｷIW ‘WゲW;ヴIｴWヴゲげ ふヲヰヰΒぶ TｴW Q┌;ﾉｷデ;デｷ┗W ‘Wヮort 544, 544. 
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empirical work. Empirical case studies124 that use thematic analysis as my work does, offer 
great advantages in answering the type of けｴﾗ┘げ questions my project contemplates.125 
 Having obtained ethical approval from Kent Law School,126 I conducted a sample of 
nine semi-structured interviews with prosecutors. The sample was built by writing 
individually to Crown Prosecutors inviting them to take part, anonymously, in the research. 
As the project became known locally, prosecutors I had not approached directly volunteered 
themselves and gave me contact details of other potential interviewees. The sample thus 
grew from my initial local knowledge of prosecutors, networking and the effect of 
けゲﾐﾗ┘H;ﾉﾉｷﾐｪげく D┌W デﾗ デｴW ヴWﾉ;デｷ┗Wﾉ┞ ゲﾏ;ﾉﾉ ゲI;ﾉW ﾗa デｴW ゲ;ﾏヮﾉW ;ﾐS デｴW ﾉｷﾏｷデWS ｪWﾗｪヴ;ヮｴｷI;ﾉ 
scope, caution must be exercised before suggesting the potential for national 
generalisability. The value of the sample is not to suggest a definitive state of affairs, rather 
it is to stimulate and animate institutional and theoretical reflection.    
 The sample of eleven women analysed in Chapter Five grew after I approached three 
separate charities working with abused women in South East England. One woman, not 
accessing such support, approached me to volunteer herself for interview having become 
aware of the project. Interestingly, I identified that all ten of the women accessing support 
from the three Iｴ;ヴｷデｷWゲ ｴ;S ;ﾉﾉ W┝ヮWヴｷWﾐIWS けｷﾐデｷﾏ;デW デWヴヴﾗヴｷゲﾏげく TｴW ┘ﾗﾏ;ﾐ ┘ｴﾗ 
;ヮヮヴﾗ;IｴWS ﾏW SｷヴWIデﾉ┞ SWゲIヴｷHWS けゲｷデ┌;デｷﾗﾐ;ﾉ Iﾗ┌ヮﾉW ┗ｷﾗﾉWﾐIWげ ;ﾉHWｷデ ┗ｷﾗﾉWﾐデ ;ﾐS ヴWヮW;デWSく I 
ﾏ;ﾆW デｴW I┌ヴゲﾗヴ┞ ;ﾐS Hヴﾗ;S ﾗHゲWヴ┗;デｷﾗﾐ デｴ;デ デｴｷゲ ゲWWﾏゲ デﾗ ;IIﾗヴS ┘ｷデｴ Jﾗｴﾐゲﾗﾐげゲ aｷﾐSｷﾐｪゲ 
about デｴW ヮヴWSﾗﾏｷﾐ;ﾐIW ﾗa けｷﾐデｷﾏ;デW デWヴヴﾗヴｷゲﾏげ aﾗ┌ﾐS ;ﾏﾗﾐｪゲデ ┘ﾗﾏWﾐ ;IIWゲゲｷﾐｪ ゲ┌ヮヮﾗヴデ 
ゲWヴ┗ｷIWゲく Aゲ ﾏﾗゲデ ┘ﾗﾏWﾐ ｷﾐデWヴ┗ｷW┘WS ｴ;S W┝ヮWヴｷWﾐIWS けｷﾐデｷﾏ;デW デWヴヴﾗヴｷゲﾏげ and also 
because the sample was small in scale, again care needs to be exercised when interpreting 
the data before asserting generalisability.       
 Both sets of interviewees - women and prosecutors - were drawn from the South 
East region of England. The reason for this was purely pragmatic, taking into account time 
and resource constraints allowed for by the project. Interviews typically lasted an hour and 
                                                          
124 Wｴ;デ Sｷゲデｷﾐｪ┌ｷゲｴWゲ ; I;ゲW ゲデ┌S┞ aヴﾗﾏ けケ┌;ﾉｷデ;デｷ┗W ヴWゲW;ヴIｴげ ;ヮヮW;ヴゲ デﾗ HW ┗;ヴｷWS ｷﾐ ;ﾐゲ┘Wヴく M;ﾐ┞ ;ヮヮﾉ┞ デｴW 
┌ゲW ﾗa デｴW デWヴﾏゲ ゲ┞ﾐﾗﾐ┞ﾏﾗ┌ゲﾉ┞く Gｷ┗Wﾐ デｴ;デ デｴW SWaｷﾐｷﾐｪ aW;デ┌ヴWゲ ﾗa ; I;ゲW ゲデ┌S┞ ;ヴW デｴW けﾏ┌ﾉデｷヮﾉｷIｷデ┞ ﾗa 
perspectives which are rooteS ｷﾐ ; ゲヮWIｷaｷI IﾗﾐデW┝デげ ふJ;ﾐW ‘ｷデIｴｷW ;ﾐS J;ﾐW LW┘ｷゲが Qualitative Research Practice: 
A Guide for Social Science Students and Researchers (Sage 2004) 52) the description of my project as two 
SｷゲデｷﾐIデ ┞Wデ ｷﾐデWヴヴWﾉ;デWS けI;ゲW ゲデ┌SｷWゲげ ゲWWﾏゲ ;ヮヮヴﾗヮヴｷ;デWく 
125 Robert Yin, Case Study Research: Design and Methods (3rd edn, Sage 2003) xiii. 
126 I ensured that all data was collected and stored anonymously in password protected files, that participant 
consent forms were completed and that participants knew that they could withdraw their support for the 
project at any time. 
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were audio recorded and transcripts were prepared for analysis. Transcripts were sent by 
email for participant comment and/ or amendment. On two occasions I sought clarification 
with respondents by email. During the thematic analysis, I familiarised myself with the data 
before coding and identifying themes.127 Using Nvivo qualitative research software, key 
themes emerged based on frequency and recurring patterns. Reviewing each key theme 
allowed me then to refine both the specific theme and consider broader overarching 
patterns based, again, on frequency and also significance for the participants. In this way, 
for example, it became clear from the prosecutors, that managerialism was a factor that 
was often playing an unacknowledged part in prosecutorial decision-making.  
 Central to the project is the perspective of the women affected. My intention is to 
け┌ﾐゲｷﾉWﾐIWげ デｴWゲW ┘ﾗﾏWﾐ ;ﾐS I see the project as part of feminist けIﾗﾐゲIｷﾗ┌ゲﾐWゲゲ ヴ;ｷゲｷﾐｪげく128 
By telling their stories, I highlight shared perspectives and oppressions, mindful that the 
effect of any collective recitation can be criticised as essentialist which is not my objective. 
B┞ け;ゲﾆｷﾐｪ デｴW ┘ﾗﾏ;ﾐ ケ┌Wゲデｷﾗﾐげ129 I expose subverted narratives whilst not acquiescing to a 
pretence of homogeneity. Cｴ;ヮデWヴ Fｷ┗Wげゲ ﾉWｪ;ﾉ IﾗﾐゲIｷﾗ┌ゲﾐWゲゲ aヴ;ﾏｷﾐｪ ヴWｷﾐaﾗヴIWゲ デｴW variety 
of ways デｴWゲW ┘ﾗﾏWﾐ け┌ゲW ;ﾐS デｴｷﾐﾆ ;Hﾗ┌デ ﾉ;┘げ ｷﾐ デｴWｷヴ S;ｷﾉ┞ ﾉｷ┗Wゲく130 Marking a move away 
aヴﾗﾏ ゲｷﾏヮﾉ┞ W┝デヴ;Iデｷﾐｪ ┘ﾗﾏWﾐげゲ attitude towards the law, legal consciousness enables us to 
see the variant and contradictory ways women position themselves in relation to the 
criminal law through their engagement with it, their understanding of it and the way they 
imagine the law operates.         
 Both sets of empirical work in this project were guided by the use of separate semi-
structured interview schedules.131 This had the following benefits: schedules acted as a 
けデﾗヮｷI ｪ┌ｷSWげが132 prompting me to cover the target areas of enquiry but allowing flexibility in 
terms of sequencing the questions. Referring to a schedule also allowed some latitude to 
                                                          
127 Vｷヴｪｷﾐｷ; Bヴ;┌ﾐ ;ﾐS VｷIデﾗヴｷ; Cﾉ;ヴﾆWが けUゲｷﾐｪ Thematic Analysis in Psychology (2006) 3(2) Qualitative Research 
in psychology 77. 
128 Hilaire Barnett, Introduction to Feminist Jurisprudence (Cavendish 1998) 19. 
129 Ibid 21. 
130 ‘ﾗゲｷW H;ヴSｷﾐｪが けげDﾗｪゲ ;ヴW けrWｪｷゲデWヴWSげが people sｴﾗ┌ﾉSﾐげデ bWげぎ LWｪ;ﾉ CﾗﾐゲIｷﾗ┌ゲﾐWゲゲ ;ﾐS LWゲHｷ;ﾐ ;ﾐS G;┞ ‘ｷｪｴデゲ 
(2006) 15(4) Social and Legal Studies 511, 512. 
131 Aﾉゲﾗ ヴWaWヴヴWS デﾗ ;ゲ けｪ┌ｷSWSげ ﾗヴ けaﾗI┌ゲWSげ ｷﾐデWヴ┗ｷW┘ ゲIｴWS┌ﾉWゲ in Judith Bell, Doing your Research Project: A 
Guide for First-time Researchers in Education, Health and Social Science (4th edn, Open University Press 2006) 
161. See Appendix Three for the interview schedule with prosecutors and Appendix Four for the interview 
schedule with women. 
132 Ibid 161. 
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explore each topic in depth133 where responses were felt to be significant.134 The questions 
were largely open questions which invited extended or rich135 responses from the 
participant, thus permitting the respondent to answer in their own terms not being directed 
or influenced by me. A further advantage of open questions is that they can invite 
unexpected answers which may not have been predicted thereby developing the research 
findings and, in this project, had potential to contribute to the theoretical framework in 
unanticipated ways. Open questions were particularly useful as けヴWゲヮﾗﾐSWﾐデげs levels of 
knowledge and understanding [were] tapped [and] the salience of issues for respondents 
[was] ;ﾉゲﾗ W┝ヮﾉﾗヴWSげく136         
 Interviews with prosecutors employed, what Roulston has called, a neo-positive137 
approach. A neo-positivist conception of the semi-structured interview technique assumes 
デｴ;デ デｴW ヮヴﾗゲWI┌デﾗヴ HWｷﾐｪ ｷﾐデWヴ┗ｷW┘WS けｴ;ゲ ;ﾐ ｷﾐﾐWヴ ﾗヴ ;uthentic self, not necessarily 
publicly visible, which may be revealed through careful questioning by an attentive and 
ゲWﾐゲｷデｷ┗W ｷﾐデWヴ┗ｷW┘Wヴ ┘ｴﾗ IﾗﾐデヴｷH┌デWゲ ﾏｷﾐｷﾏ;ﾉﾉ┞ デﾗ デｴW デ;ﾉﾆげく138 As an interviewer, I 
endeavoured to adopt a neutral role which minimised the risk of bias and researcher 
influence. Converselyが ;Sﾗヮデｷﾐｪ ‘ﾗ┌ﾉゲデﾗﾐげゲ けヴﾗﾏ;ﾐデｷIげ139 approach to the interviews with 
women, I ┘;ゲ ;HﾉW デﾗ W┝ヮヴWゲゲ Wﾏヮ;デｴ┞ ﾗヴ ｷﾐデWヴWゲデ ｷﾐ ┘ｴ;デ ┘;ゲ HWｷﾐｪ ゲ;ｷS ゲﾗ デｴ;デ けｪWﾐ┌ｷﾐW 
ヴ;ヮヮﾗヴデ ;ﾐS デヴ┌ゲデげ140 could be built between myself and the participant. Playing such an 
active role in the interviews with women required me to be particularly reflexive about my 
own involvement in the process.141 For example, I was mindful that when women spoke to 
me (as an academic researcher come criminal prosecutor), they may have done so in a way 
that they hoped might assist me in proposing ameliorations to the system.   
 As an active researcher, I acknowledge my own theoretical and lived position in 
relation to the data,142 particularly as a former employee and current freelance agent of the 
                                                          
133 Yin posits that a case study can be exploratory, explanatory or descriptive in Robert Yin, Case Study 
Research: Design and Methods (3rd edn Sage 2003) 1. 
134 Alan Bryman, Social Research Methods (4th edn, Oxford University Press 2012) 212. 
135 K;ヴﾉ WWｷIﾆが けTｴW GWﾐWヴ;デｷ┗W PヴﾗヮWヴデｷWゲ ﾗa ‘ｷIｴﾐWゲゲげ ふヲヰヰΑぶ 50 Academy of Management Journal 14. 
136 Bryman (n 134) 247. 
137 K;デｴヴ┞ﾐ ‘ﾗ┌ﾉゲデﾗﾐが けCﾗﾐゲｷSWヴｷﾐｪ ケ┌;ﾉｷデ┞ ｷﾐ ケ┌;ﾉｷデ;デｷ┗W ｷﾐデWヴ┗ｷW┘ｷﾐｪげ ふヲヰヱヰぶ Qualitative Research 199, 205. 
138 Ibid 204. 
139 Ibid 206. TｴW ;ヮヮヴﾗ;Iｴ ｷゲ Wケ┌;デWS ┘ｷデｴ けWﾏﾗデｷﾗﾐ;ﾉｷゲデげ ;ヮヮヴﾗ;IｴWゲく 
140 Ibid 205. 
141 Ibid 218. 
142 Vｷヴｪｷﾐｷ; Bヴ;┌ﾐ ;ﾐS VｷIデﾗヴｷ; Cﾉ;ヴﾆWが けUゲｷﾐｪ Thematic Analysis in Psychology (2006) 3(2) Qualitative Research 
in Psychology 77. 
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CPS and as a white, middle class, heterosexual woman. Reflexivity is essential as it forefronts 
not only biases that may guide and motivate, but also draws out what one may be inhibited 
from seeing.143 Assumptions, motives and pre-existing hypotheses may not ever be shaken 
off, but recognising them and making personal experience known might then become an 
asset for the research.144 For example, I sensed that prosecutors felt able to speak candidly 
with me because they assumed that I would understand their perspective. Being aware of 
ﾏ┞ ﾗ┘ﾐ けヮﾗﾉｷデｷI;ﾉ ;ﾐS ｷﾐデWﾉﾉWIデ┌;ﾉ ;┌デﾗHｷﾗｪヴ;ヮｴぷ┞へげ145 means, therefore, that I acknowledge 
my role in formulating the interview process and the end product. Despite this, throughout 
the data gathering process and interpretative analysis, I have endeavoured to apply 
oHﾃWIデｷ┗W け;ヴデが ヴｷｪﾗヴ ;ﾐS IヴW;デｷ┗ｷデ┞げ デﾗ ┌ﾐIﾗ┗Wヴ デｴW けケ┌;ﾉｷデｷWゲが ﾏW;ﾐｷﾐｪゲ ;ﾐS ｷﾏヮﾉｷI;デｷﾗﾐゲ ﾗa 
デｴW デｴWﾏWゲげく146 
7 The Thesis Contribution  
The area of criminal prosecutions and the role of the criminal prosecutor remains a 
けヴWﾉ;デｷ┗Wﾉ┞ ┌ﾐSWヴ ヴWゲW;ヴIｴWSげ aｷWﾉSく147 The reasons for the comparative lack of scholarly 
attention in this area stands in contrast to the pivotal role that prosecutors play:  
けIﾏヮﾗヴデ;ﾐデ Hﾗ┌ﾐS;ヴｷWゲ ;ヴW IヴﾗゲゲWS ┘ｷデｴ デｴW SWIｷゲｷﾗn to prosecute. Private troubles 
HWIﾗﾏW ヮ┌HﾉｷI ;aa;ｷヴゲぐ デｴW ﾏﾗSW ﾗa ﾉ;┘ WﾐaﾗヴIWﾏWﾐデ ゲ┘ｷデIｴWゲ ;Hヴ┌ヮデﾉ┞ aヴﾗﾏ ヮヴｷ┗;デW 
ぐ ｷﾐ ┘ｴｷIｴ IﾗﾏヮヴﾗﾏｷゲW ﾗ┌デIﾗﾏWゲ ;ヴWぐ ヮﾗゲゲｷHﾉW ぐ デﾗ ヮ┌HﾉｷI ;S┗Wヴゲ;ヴｷ;ﾉ SWH;デW ｷﾐ 
which legal justice is delivered in a binary verdict of guilty ﾗヴ ﾐﾗデ ｪ┌ｷﾉデ┞くげ148 
This thesis therefore contributes to addressing the current paucity of literature that engages 
┘ｷデｴ ｴﾗ┘ Cヴﾗ┘ﾐ PヴﾗゲWI┌デﾗヴゲ I;ヴヴ┞ ﾗ┌デ デｴWｷヴ WaaWIデｷ┗W け┗Wデﾗ ﾗﾐ ヮヴﾗゲWI┌デｷﾗﾐげく149 The project 
assesses CPS working practices in the area of domestic abuse not simply based on official 
                                                          
143 Dｷ;ﾐW W;デデが けOﾐ BWIﾗﾏｷﾐｪ ; Q┌;ﾉｷデ;デｷ┗W ‘WゲW;ヴIｴWヴぎ TｴW V;ﾉ┌W ﾗa ‘WaﾉW┝ｷ┗ｷデ┞げ ふヲヰヰΑぶ ヱヲふヱぶ TｴW Q┌;ﾉｷデ;デｷ┗W 
Report 12(1), 82, 82. 
144 Ibid 94. 
145 N;デ;ゲｴ; M;┌デｴﾐWヴ ;ﾐS AﾐSヴW; Dﾗ┌IWデが け‘WaﾉWIデｷﾗﾐゲ ﾗﾐ ; VﾗｷIW-IWﾐデヴWS ‘Wﾉ;デｷﾗﾐ;ﾉ MWデｴﾗSげ ｷﾐ J;ﾐW ‘ｷHHWﾐゲ  
and Rosalind Edwards (eds), Feminist Dilemmas in Qualitative Research: Public Knowledge and Private Lives 
(Sage 1998).  
146 “ｷﾏﾗﾐ W;デデゲが けUゲWヴ Skills for Qualitative Analysis: Perspective, Interpretation and the Delivery of Iﾏヮ;Iデげ 
(2014) 11(1) Qualitative Research in Psychology 1-14. 
147 Lucia Zedner, Criminal Justice (2nd edn, Oxford University Press 2010) 146. 
148 Keith Hawkins, Law as Last Resort: Prosecution Decision-Making in a Regulatory Agency (Oxford University 
Press 2002) 422. 




policy or quantitative appraisal of CPS performance (as contained within readily accessible 
CPS annual reports on Violence Against Women). Rather, it furnishes rare insight from 
prosecutors who offer personal reflection into how they approach decision-making. Carried 
out in 2017, my qualitative work is also timely as it updates past empirical work carried out 
with prosecutors about their working practices conducted prior to the introduction of 
government and CPS Violence Against Women Strategies in 2010.150   
 In answering the first motivating question - how has the working practice of 
tenacious prosecutions emerged? - the thesis explores forces external to the law,151 rules152 
and guidance153 intended to direct prosecutorial discretion. Prior to the late 1960s, the 
ﾉW┝ｷIﾗﾐ ﾗa けSﾗﾏWゲデｷI ┗ｷﾗﾉWﾐIWげ ┘;ゲ ﾐﾗデ W┗Wﾐ ; ヮ;ヴデ ﾗa ﾉWｪ;ﾉ ┗ﾗI;H┌ﾉ;ヴ┞,154 but since that time, 
the phenomenon has been well aired, considered and debated by a steady procession of 
activists, policy makers and academic commentators. Legal academic analysis about 
domestic abuse has already included detailed considerations of legal practice in its doctrinal 
sense,155 socio-legal scholarship assessing discretionary decision-making of police,156 
commentary relating to policy,157 feminist law-making,158 matters of criminal evidence159 
and even philosophical feminist ;ヮヮヴ;ｷゲ;ﾉゲ ﾗa デｴW ヮヴﾗゲWI┌デﾗヴげゲ ヴﾗﾉWく160 This thesis contributes 
to this body of scholarship by providing a socio-ﾉWｪ;ﾉ デヴ;Iｷﾐｪ ﾗa デｴW ｷﾐaﾉ┌WﾐIWゲ ﾗa けaWﾏｷﾐｷゲデげ 
;ﾐS けﾐWﾗﾉｷHWヴ;ﾉげ Siscourses within state responses to domestic abuse. Using this 
methodology in relation to CPS policy and working practices in the area of domestic abuse is 
distinctive and unique in the English and Welsh context. 
                                                          
150 Aﾐデﾗﾐｷ; CヴWデﾐW┞ ;ﾐS G┘┞ﾐﾐ D;┗ｷゲく けPヴﾗゲWI┌デｷﾐｪ Domestic Assault: Victims Failing Courts, or Courts Failing 
VｷIデｷﾏゲいげ (1997) The Howard Journal of Crime and Justice 146, Carolyn Hoyle, Negotiating Domestic Violence: 
Police Criminal Justice and Victims (Oxford University Press 1998); M;ﾐS┞ B┌ヴデﾗﾐげゲ ;ﾐ;ﾉ┞ゲｷゲ SWヮWﾐSゲ ┌ヮﾗﾐ 
Hﾗ┞ﾉWげゲ ヱΓΓΒ ┘ﾗヴﾆ ｷﾐ M;ﾐS┞ B┌ヴデﾗﾐが Legal Responses to Domestic Violence (Routledge Cavendish 2008); and 
most recently M;デデｴW┘ H;ﾉﾉが けPヴﾗゲWI┌デｷﾐｪ Domestic Violence: New Solutions to Old PヴﾗHﾉWﾏゲいげ ふヲヰヰΓぶ 15(3) 
International Review of Victimology 255. 
151 E.g. Criminal Procedure Rules 2015, Prosecution of Offences Act 1985. 
152 E.g. Crown Prosecution Service, けTｴW CﾗSW aﾗヴ PヴﾗゲWI┌デﾗヴゲげ (n 14). 
153 E.g. Crown Prosecution Service, けDﾗﾏWゲデｷI AH┌ゲW G┌ｷSWﾉｷﾐWゲ aﾗヴ PヴﾗゲWI┌デﾗヴゲげ (n 8). 
154 Schneider, Battered Women and Feminist Lawmaking (n 94) 3. 
155 E.g. Roger Bird, Domestic Violence: Law and Practice (Jordan Publishing 2003). 
156 E.g. Carolyn Hoyle, Negotiating Domestic Violence: Police, Criminal Justice and Victims (Clarendon Press 
1998). 
157 E.g. Mandy Burton, Legal Responses to Domestic Violence (Routledge Cavendish 2008). 
158 E.g. Schneider, Battered Women and Feminist Lawmaking (n 94). 
159 E.g. Charlotte Bishop and Vanessa Bettinsoﾐが けE┗ｷSWﾐIｷﾐｪ DﾗﾏWゲデｷI VｷﾗﾉWﾐIWが IﾐIﾉ┌Sｷﾐｪ BWｴ;┗ｷﾗ┌ヴ デｴ;デ F;ﾉﾉゲ 
┌ﾐSWヴ デｴW NW┘ OaaWﾐIW ﾗa けCﾗﾐデヴﾗﾉﾉｷﾐｪ ﾗヴ CﾗWヴIｷ┗W BWｴ;┗ｷﾗ┌ヴげげ ふヲヰヱΑぶ IﾐデWヴﾐ;デｷﾗﾐ;ﾉ Jﾗ┌ヴﾐ;ﾉ ﾗa E┗ｷSWﾐIW ;ﾐS 
Proof; Louise Ellison, けPヴﾗゲWI┌デｷﾐｪ Domestic Violence without Victim P;ヴデｷIｷヮ;デｷﾗﾐげ (2002) 65(6) The Modern 
Law Review 834-858. 
160 E.g. Madden-Dempsey, Prosecuting Domestic Violence (n 52). 
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Benefitting from the preceding body of legal scholarship focussed on intimate 
partner abuse, the thesis also owes a considerable interdisciplinary debt to scholars in the 
fields of  sociology,161 psychology,162 political economy,163 criminology164 and social 
history.165 Through use of its case study - the prosecution of domestic abuse - this thesis 
contributes to debates about the presence of feminism in neoliberal governance166 on the 
one hand, and the so-I;ﾉﾉWS けﾐWﾗﾉｷHWヴ;ﾉｷゲﾏ-as-ヮWﾐ;ﾉｷデ┞げ167 thesis on the other. The thesis 
shows how the state, and specifically the Crown Prosecution Service, has responded to the 
demands of social and political movements through the committed criminalisation of 
intimate partner abuse and considers the ramifications for abused women. 
 Lastly, the thesis is unique in offering insight into both sides of the same issue, that is 
the perspective of both prosecutor and the female victims whose decisions they effect. As a 
feminist project, the second research question invites consideration of the consequences for 
female victims of domestic abuse informed by primary empirical data. Whilst some work 
already assessWゲ ┗ｷIデｷﾏげゲ ┌ゲW ﾗa Iヴｷﾏｷﾐ;ﾉ ﾉ;┘が168 my work uniquely uses legal consciousness 
to assess how women both engage and experience the criminal law vis-à-vis their abuse. In 
evaluating womenげゲ ﾉWｪ;ﾉ IﾗﾐゲIｷﾗ┌ゲﾐWゲゲが I ヴW┗W;ﾉ ;ゲヮWIデゲ ﾗa デｴW Iヴｷﾏｷﾐ;ﾉ ﾃ┌ゲデｷIW ゲ┞ゲデWﾏげゲ 
ｪWﾐSWヴWS ﾐ;デ┌ヴWが ｷデゲ ヴﾗﾉW ｷﾐ ヮWヴヮWデ┌;デｷﾐｪ ┘ﾗﾏWﾐげゲ Sｷゲ;S┗;ﾐデ;ｪW ;ﾐS ｷデゲ ヮ;ヴデ ｷﾐ けｪWﾐSWヴｷﾐｪ 
ゲ┌HﾃWIデｷ┗ｷデ┞げく169 TｴW デｴWゲｷゲ デｴWヴWH┞ IﾗﾐデヴｷH┌デWゲ デﾗ aWﾏｷﾐｷゲデ ﾉWｪ;ﾉ デｴWﾗヴ┞げゲ W┝ヮﾗゲ┌ヴW ﾗa ﾉ;┘げゲ 
implication in the production and perpetuation of gendered power, in this instance, for 
abused women.  
                                                          
161 E.g. Johnson, A Typology of Domestic Violence (n 50). 
162 E.g. Lenore Walker, The Battered Woman (4th edn, Springer 2016). 
163 E.g. Emma Bell, Criminal Justice and Neoliberalism (Palgrave MacMillan 2011); David Harvey, A Brief History 
of Neoliberalism (Oxford University Press 2005). 
164 E.g. Garland, The Culture of Control (n 111). 
165 E.g. Martin Pugh, 'Women and the Women's Movement in Britain, 1914-1999' (Macmillan 2000). 
166 E.g. Janet Halley, Prabha Kotiswaran, Rachel Rebouché and Hila Shamir, Governance Feminism: An 
Introduction (University of Minnesota Press 2018) 23- 54. 
Kristin Bumiller, In an Abusive State: How Neoliberalism Appropriated the Feminist Movement Against Sexual 
Violence (Duke University Press 2008). 
167 NｷIﾗﾉ; L;IW┞が けP┌ﾐｷゲｴﾏWﾐデが (Neo)Liberalism and Social DemoIヴ;I┞げ ｷﾐ Jﾗﾐ;デｴ;ﾐ “ｷﾏﾗﾐ ;ﾐS ‘ｷIｴ;ヴS “ヮ;ヴﾆゲ 
and Richard Sparks, The Handbook of Punishment and Society (Sage 2012). 
168 E.g. David Ford, けPヴﾗゲWI┌デｷﾗﾐ ;ゲ ; VｷIデｷﾏ Pﾗ┘Wヴ ‘Wゲﾗ┌ヴIWぎ A NﾗデW ﾗﾐ Eﾏヮﾗ┘Wヴｷﾐｪ WﾗﾏWﾐ ｷﾐ VｷﾗﾉWﾐデ 
Cﾗﾐﾃ┌ｪ;ﾉ ‘Wﾉ;デｷﾗﾐゲｴｷヮゲげ ふヱΓΓヱぶ L;┘ ;ﾐS “ﾗIｷWデ┞ ‘W┗ｷW┘ ンヱン ;ﾐS ‘┌デｴ LW┘ｷゲが Rebecca Dobash, Russel Dobash 
and Kate Cavanagh, けPヴﾗデWIデｷﾗﾐが PヴW┗Wﾐデｷﾗﾐが ‘Wｴ;Hｷﾉｷデ;デｷﾗﾐ ﾗヴ J┌ゲデｷIWい WﾗﾏWﾐげゲ UゲW ﾗa デｴW L;┘ デﾗ Cｴ;ﾉﾉWﾐｪW 
DﾗﾏWゲデｷI VｷﾗﾉWﾐIWげ (2000) 7(1-3) International Review of Victimology 179. 
169 Jﾗ;ﾐﾐW Cﾗﾐ;ｪｴ;ﾐが け‘W;ゲゲWゲゲｷﾐｪ デｴW FWﾏｷﾐｷゲデ TｴWﾗヴWデｷI;ﾉ PヴﾗﾃWIデ ｷﾐ L;┘ ふヲヰヰヰぶ ヲΑふンぶ Jﾗ┌ヴﾐ;ﾉ ﾗa L;┘ ;ﾐS 
Society 351, 363. 
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8 Argument Overview and Chapter Outline 
I argue that past inattentive treatment by state criminal justice agencies in relation 
to domestic abuse is now being self-consciously reversed by neoliberal governing agendas 
intent on denouncing crime and holding offenders to account. Feminists have worked in 
tandem with governing neoliberals, providing additional political fuel and theoretical 
justification for the apparent reliance on criminal justice as a primary means of addressing 
domestic abuse. In response to feminist calls, to eradicate differing treatment of public and 
private violence and by framing abused women as vulnerable subjects in need of protection, 
a けtenaciousげ commitment to achieving prosecutions has emerged. This, combined with 
neoliberal and managerial requirements to attain convictions efficiently, renders thorough 
case-by-case prosecutorial decision-making compromised when individual women express 
their wish for discontinuance.         
 The consequence for victims is that they are considered in terms of their risk of 
future harm (as assessed by check-lists) and their ability to act with considered agency is 
overlooked due to the abuse they have experienced. This conception of the female legal 
subject is inadequate but criminal law priorities foreclose alternative ways of conceiving her. 
She becomes framed as vulnerable170 and with limited agency.171 Instead, I advocate re-
conceiving the legal subject grounded in vulnerability theory172 and relational autonomy.173 
Moreover, if prosecutors were to act as therapeutic agents,174 they might look to enhance 
┘ﾗﾏWﾐげゲ I;ヮ;HｷﾉｷデｷWゲ ふ┘ｴWヴW ゲ;aWデ┞ IﾗﾐゲｷSWヴ;デｷﾗﾐゲ ;ﾉﾉﾗ┘ぶ providing her with options from 
which she has freedom to choose her life path.175 Reliance on criminal justice as the 
antidote to domestic abuse shuts down such alternative and theoretically informed ways of 
デｴｷﾐﾆｷﾐｪ ;Hﾗ┌デ ┗ｷIデｷﾏゲく Iデ ;ﾉゲﾗ ヴWﾐSWヴゲ ﾉ;┘ ;ﾐS ﾉWｪ;ﾉ ヮヴﾗIWゲゲWゲ デｴW ヮヴWWﾏｷﾐWﾐデ けゲﾗﾉ┌デｷﾗﾐげが 
                                                          
170 All domestic abuse cases must flag up that the victim is vulnerable/ intimidated. See Crown Prosecution 
Service, けDﾗﾏWゲデｷI AH┌ゲW G┌ｷSWﾉｷﾐWゲ aﾗヴ PヴﾗゲWI┌デﾗヴゲげ (n 8).  
171 “WWが aﾗヴ W┝;ﾏヮﾉWが M;デデｴW┘ H;ﾉﾉが けPヴﾗゲWI┌デｷﾐｪ DﾗﾏWゲデｷI VｷﾗﾉWﾐIWぎ NW┘ “ﾗﾉ┌デｷﾗﾐゲ デﾗ OﾉS PヴﾗHﾉWﾏゲいげ ふヲヰヰΓぶ 
15(3) International Review of Victimology, 255, 262. 
172 Vulnerability theory is outlined in Chapter Two. In brief it recognises vulnerability as an inherent human 
condition to which the state must be responsive.  
173 Relational autonomy is also described in Chapter Two. In brief, it recognises self-determining individuals are 
socially situated and interconnected and do not exist in isolation.  
174 As promoted by therapeutic jurisprudential scholars in e.g. David Wexler and Bruce Winick (eds), Law in a 
Therapeutic Key: Developments in Therapeutic Jurisprudence (Carolina Academic Press 1996). 
175 M;ヴデｴ; N┌ゲゲH;┌ﾏ ;ﾐS Aﾏヴデ┞; “Wﾐげゲ けI;ヮ;HｷﾉｷデｷWゲ ;ヮヮヴﾗ;Iｴげ ｷゲ Wﾉ;Hﾗヴ;デWS ﾗﾐ ｷﾐ Cｴ;ヮデWヴ T┘ﾗく Iデ ｷゲ ;ﾐ 
approach to human well-being that emphasises the state role in facilitating options from which people can 
choose to function. 
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when in fact women are frequently disappointed by criminal justice outcomes. At the same 
time, other strategies to support women in the community to effect her genuine safety 
become ancillary whilst alternative discourses about the structural causes of and solutions 
to gendered intimate violence receive insufficient attention.     
 TｴW デｴWゲｷゲ IﾗﾏヮヴｷゲWゲ aｷ┗W Iｴ;ヮデWヴゲき デｴW aｷヴゲデ デｴヴWW ﾗ┌デﾉｷﾐW デｴW デｴWゲｷゲげ デｴWﾗヴWデｷI;ﾉ 
frameworks in which feminist and neoliberal literatures inform and illuminate the 
problematic. The final two chapters consider the impacts on prosecutors and women by 
way of empirical insight. Evident from these first three chapters is the way that both 
feminist discourses and neoliberal emphases have worked in concert to augment the 
priority paid by criminal justice agents to domestic abuse. These theoretical chapters are 
;Hﾗ┌デ ゲｴﾗ┘ｷﾐｪ ｴﾗ┘ けデWﾐ;Iｷﾗ┌ゲ ヮヴﾗゲWI┌デｷﾗﾐゲげ ふｷSWﾐデｷaｷWS by way of qualitative interviews, in 
Chapter Four) have come about. The theoretical chapters also situate and illuminate 
┘ﾗﾏWﾐげゲ W┝ヮerience of criminal justice responses as analysed through qualitative thematic 
analysis in Chapter Five.          
 In Chapter OﾐWが I ゲｴﾗ┘ ｴﾗ┘ けaWﾏｷﾐｷゲﾏげ ;ﾐS ｷデゲ IﾉﾗゲWﾉ┞ ;ゲゲﾗIｷ;デWS ;Iデｷ┗ｷゲデ ゲｷゲデWヴが デｴW 
┘ﾗﾏWﾐげゲ ﾏﾗ┗WﾏWﾐデが ┌ﾐIﾗ┗WヴWS ｷﾐデｷﾏ;デW ヮ;ヴデﾐWヴ ;H┌ゲW ;ﾐS rendered it an undeniable 
social problem. Second-┘;┗W けヴ;SｷI;ﾉげ aWﾏｷﾐｷゲデゲ ヮﾗゲｷデWS デｴW ;Wデｷﾗﾉﾗｪ┞ ﾗa ｷﾐデｷﾏ;デW ヮ;ヴデﾐWヴ 
;H┌ゲW ｷﾐ ゲデヴ┌Iデ┌ヴ;ﾉ ヮ;デヴｷ;ヴIｴ┞ ﾗヴ ┘ｴ;デ Hﾗ┌ゲデﾗﾐ ｴ;ゲ I;ﾉﾉWS けヮ;デヴｷ;ヴIｴ;ﾉ aﾗヴIWげく176 Largely 
rejecting psychological177 or family violence non-gendWヴWS けゲﾗIｷ;ﾉ I;┌ゲWゲげ デｴWﾗヴｷWゲが178 the 
target for VAW activists and scholars alike became societal and structural gender inequality. 
け‘;SｷI;ﾉげ aWﾏｷﾐｷゲデゲ ｷnitially deployed けﾗ┌デゲｷSWヴｷゲﾏげ179 or a refusal to turn to the state for 
solutions. It was only in the early 1980s that けヴ;SｷI;ﾉげ aWﾏｷﾐｷゲデゲ consciously adopted 
ﾏﾗSWヴ;デW ﾗヴ けﾉｷHWヴ;ﾉげ aWﾏｷﾐｷゲデ strategies that sought remedies through legal recognition, 
Wケ┌;ﾉｷデ┞ ヴｷｪｴデゲ ;ﾐS IヴｷﾏW Iﾗﾐデヴﾗﾉく Tｴｷゲ ﾐW┘ HヴWWS ﾗa けｪﾗ┗Wヴﾐ;ﾐIW aWﾏｷﾐｷゲデげ180 turned its focus 
to criminal law enforcement as a means of challenging accepted norms of intimate partner 
                                                          
176 Houston (n 34) 217. 
177 The work of Donald Dutton, Rethinking Domestic Violence (UCB Press 2006) outlines factors such as 
ヮゲ┞Iｴｷ;デヴ┞が ヮゲ┞Iｴﾗﾉﾗｪ┞ ;ﾐS ヮWヴゲﾗﾐ;ﾉｷデ┞ IﾗﾐデヴｷH┌デｷﾐｪ デﾗ けHｷﾉ;デWヴ;ﾉ IﾗﾏヮﾉｷIｷデ┞げ HWデ┘WWﾐ ヮ;ヴデﾐWrs.  
178 The work of Murray Straus, Richard Gelles and Suzanne Steinmetz, Behind Closed Doors: Violence in the 
American Family (Doubleday 1980) is illustrative. They contend that social norms and economic arrangements 
that perpetuate gender inequality may play some part in family violence but point to a multitude of other risk 
factors such as poverty, unemployment, stress, witnessing/ receiving violence in childhood, multiple children 
and early marriage. 




violence as a private matter beyond state interference. The consequence of treating the 
けヮWヴゲﾗﾐ;ﾉ ;ゲ ヮﾗﾉｷデｷI;ﾉげ ｴ;ゲ HWWﾐ デｴ;デ デｴW Iヴｷﾏｷﾐ;ﾉ ﾉ;┘ ﾐﾗ┘ IﾗﾐゲｷSWヴゲ けゲﾗIｷWデ┞げ ﾗヴ デｴW けヮ┌HﾉｷIげ 
as the victim. Thus, when a woman expresses her personal view that proceeding with the 
prosecution is not what she wants, her opinion has the potential to become secondary to 
デｴ;デ ﾗa デｴW けヮ┌HﾉｷIげ ｷﾐデWヴWゲデ ;ﾐS ┘ｴ;デ WﾏWヴｪWゲ ｷゲ けデWﾐ;Iｷﾗ┌ゲ ヮヴﾗゲWI┌デｷﾗﾐゲげ.  
 Conceived now first and foremost as crime, the second part of Chapter One 
IﾗﾐゲｷSWヴゲ ｴﾗ┘ ┘Wﾉﾉ Wケ┌ｷヮヮWS デｴW Iヴｷﾏｷﾐ;ﾉ ﾉ;┘ ｷゲ デﾗ ﾏWWデ デｴW ┗ｷIデｷﾏげゲ ﾐWWSゲく Cヴｷﾏｷﾐ;ﾉ ﾉ;┘げゲ 
Iﾉ;ｷﾏ デﾗ HW ; けｪWﾐSWヴ-aヴWW ┣ﾗﾐWげ181 ┘ｴWヴW ﾐW┌デヴ;ﾉｷデ┞が a;ｷヴﾐWゲゲ ;ﾐS けデヴ┌デｴげ ┘ｷﾉﾉ ヮヴW┗;ｷﾉ 
becomes a legitimate target for scrutiny. Chapter One therefore describes how second-wave 
aWﾏｷﾐｷゲデ ﾃ┌ヴｷゲヮヴ┌SWﾐデｷ;ﾉ ゲIｴﾗﾉ;ヴゲ W┝ヮﾗゲWS デｴW ｷﾐｴWヴWﾐデ けﾏ;ﾉWﾐWゲゲげ ﾗa デｴW ﾉｷHWヴ;ﾉ ﾉWｪ;ﾉ ゲ┌HﾃWIデ 
and the flawed notion of the atomistic logically rationalising actor. I suggest that the CPS 
and its prosecutors sensitively reacted to the critique but, in re-;ゲゲWゲゲｷﾐｪ ┘ﾗﾏWﾐげゲ 
け┗ｷIデｷﾏｴﾗﾗSげ ;ゲ ヮ;ヴデ ﾗa デｴWｷヴ ヴW;ゲゲWゲゲﾏWﾐデ ﾗa デｴW ﾉWｪ;ﾉ ゲ┌HﾃWIデが ｴ;┗W WヴヴWSく Nﾗ ﾉﾗﾐｪWヴ 
dismissing unsupportive victims as unknowing irrational actors (as a liberal conception of 
the legal subject might previously have provoked) the thesis asks whether prosecutors now 
use the archetypal liberal legal subject as a benchmark to assess her vulnerability; how far 
short of expected norms has she fallen? How in need of protection is she? I suggest that 
けtenacious prosecutionsげ are the CPS response to け┗┌ﾉﾐWヴ;Hｷﾉｷデ┞げが ﾏﾗデｷ┗;デWS H┞ a need to 
protect her from further harm which risks overlooking, inter alia, her agency.   
 Nﾗデ ゲ;デｷゲaｷWS ┘ｷデｴ ｴﾗ┘ Iﾗﾏﾏﾗﾐ ┌ゲW ﾗa デｴW デWヴﾏ け┗┌ﾉﾐWヴ;HﾉWげ ｴ;ゲ ;ﾐ けﾗデｴWヴｷﾐｪげ WaaWIデが 
ｷﾐ ┘ｴｷIｴ デｴW けｴWﾉヮﾉWゲゲげ ┗ｷIデｷﾏ HWIﾗﾏWゲ ヴWケ┌ｷヴｷﾐｪ ﾗa ゲデ;デW ｷﾐデWヴ┗Wﾐデｷﾗﾐ ｷﾐ デｴW aﾗヴﾏ ﾗa 
tenacious penal solutions, Chapter Two theorises an alternative legal subject. Recognising 
デｴW ﾗﾐデﾗﾉﾗｪｷI;ﾉﾉ┞ け┗┌ﾉﾐWヴ;HﾉW ゲ┌HﾃWIデげが182 the state has a responsibility to respond. A 
presumption to prosecute appears to meet the expectation as far as the criminal justice 
system is concerned. However, when a woman withdraws her support, a prosecutor must 
decide whether or not the presumption is appropriate. A prosecutor, I argue, should strive 
デﾗ a;Iｷﾉｷデ;デW ; ┘ﾗﾏ;ﾐげゲ ヴWゲｷﾉｷWﾐIW H┞ Wﾐ;Hﾉｷﾐｪ ;┌デﾗﾐﾗﾏ┞ ┌ﾐSWヴゲデﾗﾗS ｷﾐ ｷデゲ ヴWﾉ;デｷﾗﾐ;ﾉ 
sense.183 Building on this foundation, I propose that prosecutors be guided by decisions 
                                                          
181 Conaghan (n 100) 246. 
182 M;ヴデｴ; FｷﾐWﾏ;ﾐが けTｴW Vulnerable Subject and the Responsive Sデ;デWげ ふヲヰヱヰぶ 60 Emory LJ 251. 
183 Catriona Mackenzie, Wendy Rogers and Susan Dodds, Vulnerability: New essays in Ethics and Feminist 
Philosophy (Oxford University Press ヲヰヱヴぶ ;ﾐS JWﾐﾐｷaWヴ NWSWﾉゲﾆ┞が け‘WIﾗﾐIWｷ┗ｷﾐｪ A┌デﾗﾐﾗﾏ┞ぎ “ﾗ┌ヴIWゲが Tｴﾗ┌ｪｴデゲ 
;ﾐS PﾗゲゲｷHｷﾉｷデｷWゲげ ふヱΓΒΓぶ Yale Journal of Law and Feminism 1.  
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desｷｪﾐWS デﾗ Wﾐｴ;ﾐIW デｴW ┗ｷIデｷﾏげゲ けI;ヮ;HｷﾉｷデｷWゲげ184 on one hand and therapeutic outcomes185 
on the other. Recognising self-determination theory and the strong correlation between 
effecting choice (or sense of choice) and well-being, prosecutors would be encouraged to 
use empathy to support positive mental health and emotional outcomes. Guided in this 
way, and taken together, a theoretically informed survivor-defined praxis can emerge, 
which in short-ｴ;ﾐSが ﾏｷｪｴデ HW ヴWaWヴヴWS デﾗ ;ゲ ヴWIﾗｪﾐｷゲｷﾐｪ デｴW けﾉｷ┗WS ゲ┌HﾃWIデげ. Working with a 
presumption to prosecute yet considering the reconceived けﾉｷ┗WS subjectげ would sharpen 
ヮヴﾗゲWI┌デﾗヴゲげ ヴWｪ;ヴS aﾗヴ ﾗII;ゲｷﾗﾐゲ ┘ｴWﾐ ヮヴﾗゲWI┌デｷﾗﾐ ﾏ;┞ ﾐﾗデ HW ヮヴWaWヴ;HﾉWく Iデ is proposed 
that this is an approach that would both challenge existing social norms that tolerate abuse 
whilst encouraging genuine case-by-case decision-making when a woman expresses 
reluctance to proceed.          
 If neoliberalism, broadly conceived, has been the dominant political ideology of 
recent times, in Chapter Three, I show how its constraining logic has foreclosed alternative 
ways of conceiving women who have experienced domestic abuse such as the re-conceiving 
デｴW けﾉｷ┗WSげ legal subject explored in Chapter Two. I show how neoliberalism stifles non-penal 
solutions that might tackle structural inequality in line with materialist and early radical 
けﾗ┌デゲｷSWヴげ aWﾏｷﾐｷゲデ ｪﾗ;ﾉゲく NWﾗﾉｷHWヴ;ﾉｷゲﾏげゲ ;ﾉｷｪﾐﾏWﾐデ ┘ｷデｴ けｪﾗ┗Wヴﾐ;ﾐIW aWﾏｷﾐｷゲデゲげ ｴ;ゲ ;aaWIデWS 
デｴW ﾏﾗ┗WﾏWﾐデげゲ SWヮﾗﾉｷデｷIｷゲ;デｷﾗﾐ H┞ デヴW;デｷﾐｪ デｴｷゲ ゲﾗIｷ;ﾉ ヮヴﾗHﾉWﾏ ;ゲ IヴｷﾏWく186 In the wake of 
the professionalisation and standardisation that a criminal justice response inevitably 
produces, the thesis explains how and why conceiving domestic abuse as crime has been 
ゲｷｪﾐ;ﾉﾉWS ;ゲ け; HWデヴ;┞;ﾉ ﾗa ぐ Wﾏ;ﾐIｷヮ;デﾗヴ┞ ヴﾗﾗデゲげく187 Fraser, for example, has accused 
feminists of privileging a politics of symbolic recognition over a politics of redistribution188 
thereby failing to target the structural and gendered inequalities that are at the foundation 
ﾗa SﾗﾏWゲデｷI ;H┌ゲWく NWﾗﾉｷHWヴ;ﾉｷゲﾏげゲ ┘ｷデｴSヴ;┘;ﾉ aヴﾗﾏ ゲデヴ┌Iデ┌ヴ;ﾉ W┝ヮﾉ;ﾐ;デｷﾗﾐゲ aﾗヴ デｴW I;┌ゲWゲ 
of crime and replacement with individualistic volitional rationalisations, has contributed to a 
crime control culture in which, I argue, the prosecution of domestic abuse has been caught. 
Chapter Three thus Sヴ;┘ゲ ﾗ┌デ デｴW ヮ;ヴ;Sﾗ┝ｷI;ﾉ けゲ┌IIWゲゲげ ﾗa fWﾏｷﾐｷゲﾏげゲ IﾗﾗヮWヴation with the 
                                                          
184 See, for example, Martha Nussbaum, Women and Human Development (CUP 2000) and Amartya Sen, 
けC;ヮ;HｷﾉｷデｷWゲが Lists, and Public Reason: Continuing the Cﾗﾐ┗Wヴゲ;デｷﾗﾐげ ふヲヰヰヴぶ 10(3) Feminist Economics 77-80. 
185 See, for example, D;┗ｷS WW┝ﾉWヴが けTｴWヴ;ヮW┌デｷI Jurisprudence: An O┗Wヴ┗ｷW┘げ ふヲヰヰヰぶ 17 TM Cooley Law Review 
125. 
186 AﾐﾐWデデW B;ﾉﾉｷﾐｪWヴが けNW┘ L;Hﾗ┌ヴ ;ﾐS Responses to Violence Against Women. Lessons for the Coalition: An 
End of Term Report on New Labour and Criminal J┌ゲデｷIWげ (2011) 38. 
187 Kim (n 102) 1277. 
188 Nancy Fraser, Feminism, Capitalism and the Cunning of History (2009) 56 New Left Review 97. 
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neoliberal state.         
 Having explored motivating feminist agendas, together with the prevailing neoliberal 
political climate and culture, the thesis turns its focus in Chapter Four to the effect on Crown 
Prosecutors handling cases of intimate partner abuse. The chapter traces the approach that 
prosecutors took in relation to victim retraction in domestic abuse cases from CPS inception 
in 1986, where victim withdrawal was invariably assented. It notes that the first domestic 
abuse policy ｷﾐ ヱΓΓン ヮ;ｷS ﾉｷヮ ゲWヴ┗ｷIW デﾗ デｴW ゲWヴ┗ｷIWげゲ ｷﾐデWﾐデｷﾗﾐ デﾗ デWﾐ;Iｷﾗ┌ゲﾉ┞ ヮヴﾗゲWI┌デW 
domestic violence but notes that the key shift only took place between 2005- 8 with the 
advent of revised policy and mandated training. Chapter Three identified that successive 
neoliberal governments promoted economic ideologies in state institutions even where 
monetary profit is not considered the end goal. Chapter Four observes, through qualitative 
research, how in practice this sees political and business idiolects converging and shaping 
everyday conduct. Observing the effects of New Public Managerialism (NPM) on 
prosecutorial decision-making, Chapter Four shows how managerialism frames needs in 
terms of administrative outcomes and organisational targets, specifically in the CPS by 
expecting increased conviction rates. The chapter shows how the tendency for prosecutors 
to fall back on the use of summonsing victims can be attributed, at least in part, to NPM. 
 In answering the second motivating question - what consequences for women from 
tenacious prosecutions - Chapter Five again uses primary empirical research, this time 
conducted with women who have experienced intimate partner abuse. The chapter 
W┝ヮﾉﾗヴWゲ デｴWゲW ┘ﾗﾏWﾐげゲ ﾉWｪ;ﾉ IﾗﾐゲIｷﾗ┌ゲﾐWゲゲ; that is how they consider, behave and relate 
to criminal law in daily life. Using the frame of legal consciousness allows me to probe the 
justice possible, if not consistently attained, through legal intervention. On the other hand, 
the chapter exposes ｴﾗ┘ ┘ﾗﾏWﾐげゲ W┝ヮWヴｷWﾐIWゲ ﾗa デｴW Iヴｷﾏｷﾐ;ﾉ ﾉ;┘ and justice process may 
not always be wholly positive. The qualitative interviews therefore lend support to “ﾏ;ヴデげゲ 
call to de-centre law;189 where law might be considered only one aspect of a range of social 
ヴWゲヮﾗﾐゲWゲ デﾗ ﾏWWデ ┘ﾗﾏWﾐげゲ ﾐWWSゲく         
 I concﾉ┌SW H┞ IﾗﾐデWﾏヮﾉ;デｷﾐｪ デｴW IﾗﾐゲWケ┌WﾐIWゲ ﾗa aWﾏｷﾐｷゲﾏげゲ ;ﾉﾉｷ;ﾐIW ┘ｷデｴ ﾐWﾗﾉｷHWヴ;ﾉ 
penal responses to this social problem. I note the practical implications are evident in CPS 
policy and working practice and how successful prosecutions have been rendered the most 
                                                          
189 Carol Smart, Feminism and the Power of the Law (Routledge 2002). 
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ヮヴﾗ;Iデｷ┗W ;ﾐS ヮﾗ┘Wヴa┌ﾉ デﾗﾗﾉ ｷﾐ ;ﾐ┞ ヮヴﾗゲWI┌デﾗヴげゲ ;ヴﾏﾗ┌ヴ┞く PヴﾗゲWI┌デﾗヴゲ ｴ;┗W HWWﾐ ;HﾉW デﾗ 
justify the use of summons, because it expresses state condemnation of domestic abuse as 
ヴWケ┌ｷヴWS H┞ ヮﾗﾉｷI┞ ﾗHﾃWIデｷ┗Wゲ ﾗﾐ デｴW ﾗﾐW ｴ;ﾐS ;ﾐS ﾗHデ;ｷﾐゲ けﾃ┌ゲデｷIWげ aﾗヴ ┗ｷIデｷms on the other. I 
acknowledge that prosecutorial pursuit has the potential to be part of public education 
about domestic abuse,190 to rehabilitate offenders through sentencing and to support 
victims by recognising perpetrator culpability. However, I also pa┞ ｴWWS デﾗ “ﾏ;ヴデげゲ 
I;┌デｷﾗﾐ;ヴ┞ ;ﾐ;ﾉ┞ゲｷゲ ﾗa デｴW けヮﾗ┘Wヴ ﾗa デｴW ﾉ;┘げ ;ﾐS ﾐﾗデW ｴﾗ┘ Iヴｷﾏｷﾐ;ﾉｷゲ;デｷﾗﾐ ｴWヴ;ﾉSゲ デｴW 
depletion of other practical and conceptual remedies to end intimate partner abuse, 
Iｴｷﾏｷﾐｪ ﾗﾐIW ;ｪ;ｷﾐ ┘ｷデｴ Fヴ;ゲWヴげゲ ﾉ;ﾏWﾐデく191 Cヴ┌Iｷ;ﾉﾉ┞が ﾐWﾗﾉｷHWヴ;ﾉｷゲﾏげs penal response to 
domestic abuse has potential to misjudge ;H┌ゲWS ┘ﾗﾏWﾐげゲ ゲ┌HﾃWIデｷ┗ｷデｷWゲ ;ﾐS a;ｷﾉゲ デﾗ 
IﾗﾐIWｷ┗W デｴWﾏ ;ゲ けﾉｷ┗WS ゲ┌HﾃWIデゲげ ｷﾐ デｴW manner Chapter Two advocates. Finally, I reflect 
┌ヮﾗﾐ デｴW ヮヴﾗﾃWIデげゲ IﾗﾐデヴｷH┌デｷﾗﾐ デﾗ デｴW aWﾏｷﾐｷゲデ ﾉWｪ;ﾉ ヮヴﾗﾃWIデく 
                                                          
190 Schneider, Battered Women and Feminist Lawmaking (n 94) 199. 




CHAPTER 1  
The Past: The WﾗﾏWﾐげゲ Mﾗ┗WﾏWﾐデ ;ﾐS Feminist Discourse Surrounding Domestic Abuse 
 
Introduction 
けFWﾏｷﾐｷゲﾏが ;ゲ ; ヮﾗﾉｷデｷI;ﾉ ;ﾐS デｴWﾗヴWデｷI;ﾉ ﾏﾗ┗WﾏWﾐデが ｷゲ IﾗﾏﾏｷデデWS ;デ ｷデゲ ﾏﾗゲデ 
fundamental level to highlighting the historical and contemporary siteゲ ﾗa ┘ﾗﾏWﾐげゲ 
exclusion and/ or subordination, to exploring the material, structural and 
ideological conditions that create and perpetuate this condition, and to making 
SWﾏ;ﾐSゲ aﾗヴ デｴWｷヴ Wヴ;SｷI;デｷﾗﾐくげ192 
This chapter examines some of the feminist frames and discourses concerning 
ｷﾐデｷﾏ;デW ヮ;ヴデﾐWヴ ;H┌ゲW デｴ;デ ｴ;┗W ;ヴｷゲWﾐ デｴヴﾗ┌ｪｴﾗ┌デ ｴｷゲデﾗヴ┞ デｴヴﾗ┌ｪｴ ┘ﾗﾏWﾐげゲ ;Iデｷ┗ｷゲﾏ ;ﾐS 
through feminist scholarship. The legacy of past treatment of female victims of domestic 
;H┌ゲW ﾏｷｪｴデ HW ゲ┌ﾏﾏ;ヴｷゲWS ;ゲ デｴW Iヴｷﾏｷﾐ;ﾉ ﾃ┌ゲデｷIW ゲ┞ゲデWﾏげゲ failure to effectively intervene, 
and the genealogy in the first part of this chapter contextualises193 the present tenacious 
prosecutorial approach suggesting its emergence as an attempt to right past wrongs. The 
chapter identifies key moments in the histoヴ┞ ﾗa デｴW ┘ﾗﾏWﾐげゲ ﾏﾗ┗WﾏWﾐデ ゲｴﾗ┘ｷﾐｪ ｴﾗ┘ 
feminists uncovered domestic abuse as widespread, gendered and largely ignored by the 
ゲデ;デWく E┝ヮﾗゲWS ｴWヴWが ｷゲ ｴﾗ┘ ; ﾏ;ﾉW ヮWヴヮWデヴ;デﾗヴげゲ HWﾉｷWa ｷﾐ ｴｷゲ ヴｷｪｴデ デﾗ IﾗWヴIW ｴｷゲ ヮ;ヴデﾐWヴ ｷゲ 
rooted in legal, political and social history. The analysis also traces how feminists have 
navigated their relationship with the state initially as campaigners, then as grass-roots 
outsiders and more recently as active consultants and academics. The account of many 
second-wave feminists, who describe historically grounded patriarchal structures as 
producing systemic male dominance, power and control over women in both public and 
private arenas, is also explored. けTenacious prosecutionsげ, I suggest, reflect and 
                                                          
192 Vanessa Munro, Law and Politics at the Perimeter: Re-evaluating Key Debates in Feminist Theory (Hart 
2007) 11. 
193 Historical analysis, suIｴ ;ゲ ｷﾐ デｴｷゲ Iｴ;ヮデWヴが aﾗヴﾏゲ デｴW H;ゲｷゲ ﾗa ; けIﾗﾐデW┝デ ゲヮWIｷaｷIげ ;ヮヮヴﾗ;Iｴ ヮヴﾗﾏﾗデWS H┞ 
ﾏ;ﾐ┞ aWﾏｷﾐｷゲデ ゲIｴﾗﾉ;ヴゲが ゲ┌Iｴ ;ゲ DﾗH;ゲｴ ;ﾐS DﾗH;ゲｴ ;ﾐS DWﾉ M;ヴデｷﾐく “WW KWヴゲデｷ Yﾉﾉﾗが けPﾗﾉｷデｷI;ﾉ ;ﾐS 
MWデｴﾗSﾗﾉﾗｪｷI;ﾉ DWH;デWゲ ｷﾐ WｷaW AH┌ゲW ‘WゲW;ヴIｴげ ｷﾐ MｷIｴWﾉﾉW Bﾗｪヴ;S ;ﾐS KWヴゲti Yllo (eds), Feminist 
Perspectives on Wife Abuse (Sage 1990) 28-50. 
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instrumentalise such radical feminist analysis194 to the extent that the state can claim that 
criminal law targets the norms said to produce gendered Intimate Partner Abuse (IPA).195
 The second part of this chapter considers two central second-wave feminist themes 
that offer potential insight into modern prosecutorial treatment of abused women; the 
public/ private divide and the liberal legal subject. The public/ private divide as a liberal 
philosophical construction contends that private life (paradigmatically the family) is 
something over which legal intervention and regulation is not justified. The public sphere 
denotes the opposite.196 By identifying the public/ private divide as the facilitator of 
patriarchy that produces social inequality for women, feminists have argued for the 
distinction to be eradicated. The effect of this for abused women is that by treating privately 
occurring IPA just as any ﾗデｴWヴ けｪWﾐWヴ;ﾉげ IヴｷﾏW IﾗﾏﾏｷデデWS ｷﾐ public - where society as a 
whole is considered the victim - the value of privacy is passed over. I caution that instead of 
bulldozing the dichotomous construction entirely, prosecutors might consider recognising 
;ﾐS ヴWデヴｷW┗ｷﾐｪ デｴW け;aaｷヴﾏ;デｷ┗W ヮﾗデWﾐデｷ;ﾉげ197 that privacy can offer women. I do not suggest 
that recognising the value of privacy is of itself a solution to better prosecutorial 
evaluations. Rather, its consideration by prosecutors, in conjunction with a re-analysis of the 
legal subject, would necessarily lead to a therapeutic and emotional engagement with 
victim needs (on a case-by-case basis) that lawyers and the law traditionally avoid.198 
 Next, a feminist critique of the liberal legal subject is explored because I suggest the 
mythologised, autonomous, independent and self-sufficient subject, remains a standard 
way that prosecutors assess DA victims. Current prosecutorial efforts appear to have 
responded to feminist critique of the legal subject and now recognise DA ┗ｷIデｷﾏゲげ 
vulnerability. However, the liberal legal subject acts as a benchmark that is used to measure 
                                                          
194 For example Rebecca Dobash and Russell Dobash, Violence Against Wives: A Case Against the Patriarchy 
(Free Press New York 1979), Michelle Madden-Dempsey, Prosecuting Domestic Violence: A Philosophical 
Analysis ふOUP ヲヰヰΓぶ “┌ゲ;ﾐ “IｴWIデWヴが けWﾗﾏWﾐ ;ﾐS M;ﾉW VｷﾗﾉWﾐIWぎ TｴW “デヴ┌ｪｪﾉWゲ ﾗa デｴW B;デデWヴWS WﾗﾏWﾐげゲ 
Mﾗ┗WﾏWﾐデげ ふ“ﾗ┌デｴWﾐS PヴWゲゲ ヱΓΒヲぶ ;ﾐS MｷIｴ;Wﾉ Jﾗｴﾐゲﾗﾐが A Typology of Domestic Violence: Intimate Terrorism, 
Violent Resistance, and Situational Couple Violence (Upne 2010). 
195 Fﾗヴ W┝;ﾏヮﾉW ;ﾐ けWaaWIデｷ┗W Iヴｷﾏｷﾐ;ﾉ ﾃ┌ゲデｷIW ヴWゲヮﾗﾐゲW デﾗ VAWGげ ┘ｷﾉﾉ デ;ヴｪWデ けSWWヮ ヴﾗﾗデWS ゲﾗIｷ;ﾉ ﾐﾗヴﾏゲが 
;デデｷデ┌SWゲ ;ﾐS HWｴ;┗ｷﾗ┌ヴゲ デｴ;デ SｷゲIヴｷﾏｷﾐ;デW ;ﾐS ﾉｷﾏｷデ ┘ﾗﾏWﾐげ ｷﾐ HWヴ M;ﾃWゲデ┞げゲ Gﾗ┗WヴﾐﾏWﾐデが けEﾐSｷﾐｪ VｷﾗﾉWﾐIW 
Against Women and Girls: Strategy 2016- ヲヰヲヰげ ふHM“O ヲヰヱヶぶ Γ ;┗;ｷﾉ;HﾉW ;デ 
<https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/505961/VAWG_Strategy_2
016-2020.pdf> accessed 10 May 2016. 
196 Nicola Lacey, Unspeakable Subjects: Feminist Essays in Legal and Social Theory (Hart 1998) 29-30 and 57-60. 
197 See Schneider, Battered Women and Feminist Lawmaking (n 94) 89-90. 
198 Susan Bandes ;ﾐS JWヴWﾏ┞ Bﾉ┌ﾏWﾐデｴ;ﾉが けEﾏﾗデｷﾗﾐ ;ﾐS デｴW L;┘げ ふヲヰヱヲぶ 8 Annual Review of Law and Social 
Science 161, 162. 
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just how vulnerable a woman is, how far ゲｴﾗヴデ ﾗa デｴW けW┝ヮWIデWS ﾐﾗヴﾏげ ゲｴW ｴ;ゲ a;ﾉﾉWﾐ ;ﾐS 
how much she would benefit from the state acting on her behalf. Such assessment speaks to 
the false dichotomy of victimhood or agency which is inadequate for understanding abused 
women but which, I argue, contributes to the tenacious approach to DA prosecutions.  
PART ONE 
1 DﾗﾏWゲデｷI AH┌ゲWぎ KW┞ MﾗﾏWﾐデゲ ｷﾐ WﾗﾏWﾐげゲ Hｷゲデﾗヴ┞  
1 ふｷぶ FWﾏｷﾐｷゲﾏげゲ First Wave  
In the latter part of the 18th century, enlightenment scholar, Jeremy Bentham, wrote 
about his long-held disquiet at the unequal treatment of women in his Introduction to the 
Principles of Morals and Legislation.199 Hｷｪｴﾉｷｪｴデｷﾐｪ ┘ﾗﾏWﾐげゲ ┗ｷヴデ┌;ﾉ ゲﾉ;┗Wヴ┞ ｷﾐ ﾏ;ﾐ┞ 
Iﾗ┌ﾐデヴｷWゲが ｴW I;ﾉﾉWS ﾐﾗデ ﾃ┌ゲデ aﾗヴ ;ﾐ WﾐS デﾗ ｷデ H┌デ デﾗ ┘ﾗﾏWﾐげゲ SWﾉｷ┗Wヴ;ﾐIWく HW ;S┗ﾗI;デWS 
giving women the vote in theory but stopped short of promoting it outright in practice 
because the time was not right.200 He suggested that women held sufficient capacity to vote 
H┌デ デｴ;デ ｷデ ┘;ゲ ﾏWﾐげゲ ﾗヮヮﾗゲｷデｷﾗﾐ デｴ;デ ヴWﾐSWヴWS デｴW ｷSW; ｷﾏヮヴ;IデｷI;ﾉく He did not, therefore, 
go as far as to suggest that women should expect equal treatment and political rights, 
rather that their abilities merited it.        
 Writing ten years after Bentham, it is Mary Wollstonecraft who is frequently credited 
with codifying English feminism for the first time. WolﾉゲデﾗﾐWIヴ;aデげゲ A Vindication of the 
Rights of Woman201 overtly called for equality between the sexes and けｷデ ｴ;ゲ ヴWﾏ;ｷﾐWS デｴW 
デW┝デ ﾗa デｴW ぷ┘ﾗﾏWﾐげゲへ ﾏﾗ┗WﾏWﾐデ W┗Wヴ ゲｷﾐIWげく202 WolﾉゲデﾗﾐWIヴ;aデ ｴ;S け; ヮヴﾗaﾗ┌ﾐS Iﾗﾐ┗ｷIデｷﾗﾐ 
that the neglected education of [her] fellow creatures [wa]s the grand source of the misery 
ぷゲｴWへ SWヮﾉﾗヴWぷSへげく203 If only women could access the same social and educational 
ﾗヮヮﾗヴデ┌ﾐｷデｷWゲが ┘ﾗﾏWﾐげゲ Wケ┌;ﾉ ゲデ;デ┌ゲ ┘ｷデｴ ﾏWﾐ Iﾗ┌ﾉS HW ;IｴｷW┗WSき ┘ﾗﾏWﾐ ｴ;┗ｷﾐｪ デｴW ゲ;ﾏW 
mental and reasoning capacities as men. 
                                                          
199 Jeremy Bentham, An Introduction to the Principles of Morals and Legislation (New York Press 1965). First 
published in 1789. 
200 Mｷヴｷ;ﾏ WｷﾉﾉｷaﾗヴSが けBentham on デｴW ‘ｷｪｴデゲ ﾗa WﾗﾏWﾐげ Journal of the History of Ideas (1975) 167, 169. 
201 Mary Wollstonecraft, A Vindication of the Rights of Woman (Penguin 2007). 
202 ‘;┞ “デヴ;IｴW┞が さTｴW C;┌ゲWざぎ A Sｴﾗヴデ Hｷゲデﾗヴ┞ ﾗa デｴW WﾗﾏWﾐげゲ Mﾗvement in Great Britain (Bell and Sons Ltd 
1928) 12. 
203 Wollstonecraft (n 201) 00b. 
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By the mid-ヱΒヰヰゲが デｴWヴW ┘;ゲ ゲデｷﾉﾉ ﾐﾗ ヴWIﾗｪﾐｷゲ;HﾉW ﾗヴ ﾗヴｪ;ﾐｷゲWS ┘ﾗﾏWﾐげゲ ﾏﾗ┗WﾏWﾐデ ;ﾐS 
any preceding lone feminist voices had done little to affect the social and political order. The 
law offered little legal protection for wives as English common law at this time emphasised 
the importance of family autonomy and privacy.204 For most of the nineteenth century, men 
were afforded control over their wivesき けｴW ｴ;S デｴW ヴｷｪｴデ デﾗ aﾗヴIW ｴWヴ デﾗ ﾉｷ┗W ┘ｷデｴ ｴｷﾏ ;ﾐS ｴｷゲ 
conjugal rights entitled him to have sexual intercﾗ┌ヴゲWげく205 Women up to this time are 
perhaps remembered less for their overt feminism in the political arena than for their strong 
ヮヴWゲWﾐデ;デｷﾗﾐ ﾗa ┘ﾗﾏWﾐげゲ ヴWゲデヴｷIデWSが Iﾗﾐaｷﾐｷﾐｪ ;ﾐS ┌ﾐWケ┌;ﾉ ゲデ;デ┌ゲ ｷﾐ ﾐﾗ┗Wﾉゲく206  
 Caroline Norton was unique in combining a literary reputation with that of a political 
ヮｷﾗﾐWWヴ aﾗヴ ┘ﾗﾏWﾐげゲ ヴｷｪｴデゲ ｷﾐ デｴW ;ヴW;ゲ ﾗa IｴｷﾉS I┌ゲデﾗS┞が Sｷ┗ﾗヴIW ;ﾐS ﾏ;デヴｷﾏﾗﾐｷ;ﾉ ヮヴﾗヮWヴデ┞ 
settlements. She did not overtly set out to campaign against violence between spouses; 
rather she highlighted how the law systWﾏ;デｷI;ﾉﾉ┞ ヴWゲデヴｷIデWS ┘ﾗﾏWﾐげゲ ;Hｷﾉｷデ┞ デﾗ ヴWゲｷゲデ ﾏWﾐげゲ 
privilege. I;ﾐ W;ヴSげゲ ﾉｷデWヴ;ヴ┞ ﾃ┌ヴｷゲヮヴ┌SWﾐデｷ;ﾉ W┝;ﾏｷﾐ;デｷﾗﾐ ﾗa Nﾗヴデﾗﾐげゲ Lost and Saved 
hｷｪｴﾉｷｪｴデゲ ｴﾗ┘ デｴW ｴWヴﾗｷﾐW ﾗa Nﾗヴデﾗﾐげゲ novel is shaped substantially by probate and marital 
ﾉ;┘く W;ヴS ゲ┌ｪｪWゲデゲが けぷデへhough the medium is very different, the critique of marriage 
presented in Lost and Saved is just as urgent as that engaged in Norton's more famous 
ヮﾗﾉｷデｷI;ﾉ Wゲゲ;┞ゲくげ207          
 Nﾗヴデﾗﾐげゲ Sヴｷ┗W デﾗ HW ヮ;ヴデ ﾗa けデｴW I;┌ゲWげ ヮﾗlitically was determined by her own 
experiences. Following one episode of physical abuse at hWヴ ｴ┌ゲH;ﾐSげゲ hand she ran away 
H┌デ ヴWデ┌ヴﾐWS ﾉ;デWヴ デﾗ デｴW a;ﾏｷﾉ┞ ｴﾗﾏWく F┌ヴデｴWヴ けヮ;ｷﾐa┌ﾉ ゲIWﾐWゲげ208 followed until, when 
Caroline was visiting her sister, Richard took the three children to live with his cousin and 
she was refused access. It was then that Caroline became aware of the appalling situation 
that the law subjected women to. She was not entitled to see her children until they were of 
age, should Richard decree, and her earnings as a writer were all his. In a further blow, 
‘ｷIｴ;ヴS Hヴﾗ┌ｪｴデ ;ﾐ ┌ﾐゲ┌Hゲデ;ﾐデｷ;デWS ;Iデｷﾗﾐ ;ｪ;ｷﾐゲデ LﾗヴS MWﾉHﾗ┌ヴﾐW aﾗヴ けIヴｷﾏｷﾐ;ﾉ 
Iﾗﾐ┗Wヴゲ;デｷﾗﾐげ ┘ｷデｴ ｴｷゲ ┘ｷaW ┘ｴｷIｴ ゲﾗ┌ｪｴデ デﾗ S;ﾏ;ｪW ｴWヴ ヴWヮ┌デ;デｷﾗﾐく C;ヴﾗﾉｷﾐW ┘;ゲ ﾐﾗデ 
                                                          
204 Schneider, Battered Women and Feminist Lawmaking (n 94) 14. 
205 Mary Turner, TｴW WﾗﾏWﾐげゲ CWﾐデ┌ヴ┞ (The National Archives 2003) 5. 
206 In Shirley Foster, VｷIデﾗヴｷ;ﾐ WﾗﾏWﾐげゲ FｷIデｷon: Marriage, Freedom and the Individual (Croom Helm 1985), 
Foster examines the work of novelists Dinah Craik, Charlotte Bronté, Anna Sewell, Elizabeth Gaskell, and 
George Eliot and exposes their discomfort at the pressure of pervading matrimonial ideologies of the time and 
suggests the alternative life of a spinster and professional perhaps held more appeal to them. 
207 I;ﾐ W;ヴSが けTｴW C;ゲW ﾗa BW;デヴｷIW BヴﾗﾗﾆWぎ FｷIデｷﾗﾐゲ ﾗa L;┘ ;ﾐS M;ヴヴｷ;ｪW ｷﾐ C;ヴﾗﾉｷﾐW Nﾗヴデﾗﾐげゲ Lﾗゲデ ;ﾐS “;┗WS 
ふヱΒヶンぶげ ふヲヰヱヲぶ Jﾗ┌ヴﾐ;ﾉ ﾗa VｷIデﾗヴｷ;ﾐ Culture 206, 206. 
208 Strachey (n 202) 34. 
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entitled to be party to the trial because she was a married woman and could not therefore 
be sued nor sue. Following their separation, Richard retained all matrimonial property which 
had been hers.209          
 TｴW ヴWゲデﾗヴ;デｷﾗﾐ ﾗa ｴWヴ IｴｷﾉSヴWﾐ HWI;ﾏW C;ヴﾗﾉｷﾐWげゲ aWヴ┗Wﾐデ aﾗI┌ゲ ;ﾐS ｷﾐ ヱΒンヶ she 
resolved to change the Iﾗ┌ﾐデヴ┞げs laws.210 She wrote and distributed pamphlets, the 
copyright of which Richard, ironically, legally owned. These outlined the horrors that befell 
ﾏﾗデｴWヴゲ ┘ｴﾗゲW けゲ┌Iﾆﾉｷﾐｪ ｷﾐa;ﾐデゲぷゲへげ ｴ;S HWWﾐ けI;ヴヴｷWS ;┘;┞げく211 Following a working 
partnership with a male Member of Parliament212 and specifically the production of a 
pamphlet which ゲｴW ;SSヴWゲゲWS デﾗ W;Iｴ ﾏWﾏHWヴ ﾗa デｴW ｴﾗ┌ゲW ┌ﾐSWヴ ; ﾏ;ﾐげゲ ヮWﾐ ﾐ;ﾏWが デｴW 
Iﾐa;ﾐデゲげ C┌ゲデﾗS┞ AIデ ヱΒンΓ ┘;ゲ ヮ;ゲゲWSく TｴW AIデ ヮWヴﾏｷデデWS デｴW Iﾗ┌ヴデゲ SｷゲIヴWデｷﾗﾐ デﾗ ;┘;ヴS 
mothers the custody of their children up to the age of seven. The inroads into the law that 
デｴｷゲ けデｷﾏｷS ;ﾐS ｴWゲｷデ;デｷﾐｪ ﾏW;ゲ┌ヴWげ213 made should not be underestimated. The Matrimonial 
Causes Act 1857 which followed, permitted separated wives access to their children under 
the age of ten, retention of their income following separation, maintenance and, moreover, 
デｴW ┌ゲW ﾗa ヮｴ┞ゲｷI;ﾉ Iヴ┌Wﾉデ┞ ;ゲ ; ｪヴﾗ┌ﾐS aﾗヴ ゲWヮ;ヴ;デｷﾗﾐが デｴﾗ┌ｪｴ ﾐﾗデ aﾗヴ Sｷ┗ﾗヴIWく Nﾗヴデﾗﾐげゲ 
I;ﾏヮ;ｷｪﾐ デｴ┌ゲ ゲ;┘ デｴW HWｪｷﾐﾐｷﾐｪゲ ﾗa デｴW ﾉﾗﾐｪ ヴﾗ;S デﾗ ┘ﾗﾏWﾐげゲ a┌ﾉﾉ ;ﾐS Wケ┌;ﾉ ヮ;ヴWﾐデ;ﾉ 
custody rights of children almost a century later, by way of the Iﾐa;ﾐデゲげ Custody Act 1925.
 Whilst Norton did not directly campaign to end domestic abuse, her activism 
indirectly alleviated, at least in part, some of the constraints that may have forced women 
to remain within violent relationships. Violence, at this time, was therefore targeted 
obliquely and abuse was considered exceptional and particular.214 The campaigning work of 
Frances Power Cobbe however was different and in 1878 she directly addressed the issue. 
Up until Cobbe, any acknowledgement of violence against wives cited male brutality, rather 
than male tyranny.215 CﾗHHWげゲ ゲデヴ┌ｪｪﾉW however suggested that violence was both the cause 
                                                          
209 Ibid 35. 
210 Ibid 36. 
211 C;ヴﾗﾉｷﾐW Nﾗヴデﾗﾐが けThe Natural Claim of a Mother to the Custody of her Child as Affected by the Common 
Law Right of the Father, Illustrated by Cases of Peculiar Hardshipげ (Caroline Norton 1837).  
212 Mr Taulford, Member of Parliament for Reading. 
213 Strachey (n 202) 39. 
214 Schneider, Battered Women and Feminist Lawmaking (n 94) 16. 
215 LｷﾐS; GﾗヴSﾗﾐが けThe Heroes of our Lives: The Politics and History of Family Violenceげ (1988) Family in 
Transition 68. This American perspective is, I suggest, consistent with English campaigns at the same time. 
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;ﾐS デｴW WaaWIデ ﾗa ┘ﾗﾏWﾐげゲ ゲ┌Hﾃ┌ｪ;デｷﾗﾐく216 In this way, Cobbe highlighted marital abuse as 
ヴWaﾉWIデｷ┗W ﾗa デｴW Hヴﾗ;SWヴ ヮヴﾗHﾉWﾏ ﾗa ﾏWﾐげゲ ゲ┌ヮWヴｷﾗヴ ゲデ;デ┌ゲ ┘ｷデｴｷﾐ デｴW a;ﾏｷﾉ┞ ;ﾐS けデｴW ﾐﾗデｷﾗﾐ 
デｴ;デ ; ﾏ;ﾐげゲ ┘ｷaW ｷゲ ｴｷゲ P‘OPE‘TYくげ217        
 The political strategy employed by Cobbe was effective.218 She published けWｷaW 
Tﾗヴデ┌ヴW ｷﾐ Eﾐｪﾉ;ﾐSげ in 1878 which told an account of working class distress, both moral and 
physical. She saw relief through legislative reform. Whilst she highlighted violence as a male 
phenomenon, she was careful to paint domestic violence as a problem confined to the 
working class. She ┘;ゲ デ;IデｷI;ﾉ ｷﾐ ｴWヴ ;ヮヮW;ﾉ デﾗ けIｴｷ┗;ﾉヴﾗ┌ゲが Iｷ┗ｷﾉｷゲWSげ ﾏ;ﾉW ﾏWﾏHWヴゲ ﾗa 
parliament デﾗ ;Iデ デﾗ ヮヴﾗデWIデ Sｷゲ;S┗;ﾐデ;ｪWS ┘ﾗﾏWﾐげゲ ﾉｷ┗Wゲく219 As she depended on male 
members of parliament to amend the law she was perhaps wise not to suggest the problem 
permeated their strata of society lest it caused offence.220 She used social-scientific 
statistical analysis of this working class suffering to provide the most comprehensive and 
authoritative study into domestic violence at that time.221 Schroeder suggests these became 
けﾏﾗヴ;ﾉ ﾐ┌ﾏHWヴゲげ222 and they garnered political attention. By using newspaper extracts, 
police reports and court cases detailing graphic descriptions of ┘ﾗﾏWﾐげゲ injuries sustained 
H┞ ﾏWﾐ けprivate, SﾗﾏWゲデｷI ｴ;ヴﾏ I;ヴヴｷWS ﾗ┌デ デﾗ ┘ﾗﾏWﾐげゲ HﾗSｷWゲが ┘ｴWﾐ ;ヴデｷI┌ﾉ;デWS into public 
language, with all its accompanying emotional impact, can and did have political WaaWIデげく223 
 TｴW WaaWIデ ﾗa CﾗHHWげゲ ヮ┌HﾉｷI;デｷﾗﾐ ;ﾐS ヮﾗﾉｷデｷI;ﾉ I;ﾏヮ;ｷｪﾐｷﾐｪ ┘;ゲ デﾗ ヴWSWaｷﾐW デｴｷゲ 
everyday occurrence, treated up to that point ┘ｷデｴ けｴ;ﾉa ﾃﾗI┌ﾉ;ヴ ゲ┞ﾏヮ;デｴ┞げ224 by the middle 
classes, into a social concern. The national crisis soon translated into statutory recognition in 
1882. In that year, her campaign produced the Wife Beaters Act which permitted 
magistrates courts to imprison offenders for up to four hours for a first offence and longer 
                                                          
216 C;デｴWヴｷﾐW E┌ﾉWヴが けTｴW Iヴﾗﾐゲ ﾗa デｴWｷヴ FWデデWヴゲ ｴ;┗W E;デWﾐ ｷﾐデﾗ デｴWｷヴ “ﾗ┌ﾉゲぎ NｷﾐWデWWﾐデｴ CWﾐデ┌ヴ┞ FWﾏｷﾐｷゲデ 
“デヴ;デWｪｷWゲ デﾗ ｪWデ ﾗ┌ヴ BﾗSｷWゲ ﾗﾐデﾗ デｴW PﾗﾉｷデｷI;ﾉ AｪWﾐS;げ ｷﾐ “ｴ;ﾐｷ DげCヴ┌┣W ;ﾐS I┗ﾗヴ CヴW┘W ふWSゲぶが Everyday 
Violence in Britain 1850-1950: Gender and Class (Pearson 2000) 199. 
217 Fヴ;ﾐIWゲ CﾗHHWが けWｷaW Tﾗヴデ┌ヴW ｷﾐ Eﾐｪﾉ;ﾐSげ ふ1878) Contemporary Review 55, 62. 
218 Like Norton, Cobbe challenged the ﾉ;┘げゲ ┌ﾐWケ┌;ﾉ デヴW;デﾏWﾐデ ﾗa women following separation and in this way 
sought to lift some of the constraints on leaving that abused women felt they had. She targeted reforms to the 
Matrimonial Causes Bill 1878 advocating that women be permitted separation orders on the grounds of meﾐげゲ 
Iヴ┌Wﾉデ┞く “ｴW ;ﾉゲﾗ ヮヴWゲゲWS aﾗヴ ; ﾏﾗデｴWヴげゲ WﾐデｷデﾉWﾏWﾐデ デﾗ I┌ゲデﾗS┞ ﾗa ｴWヴ IｴｷﾉSヴWﾐ ┌ﾐデｷﾉ デｴWｷヴ ;ｪW ﾗa ヱヰが aﾗヴ 
entitlement to her own income following separation and to maintenance payments.   
219 Euler (n 216) 200. 
220 Euler (n 216) 200. 
221 J;ﾐｷIW “IｴヴﾗWSWヴが けさN;ヴヴ;デぷｷﾐｪへ “ﾗﾏW Pﾗﾗヴ LｷデデﾉW F;HﾉWざぎ E┗ｷSWﾐIW ﾗa BﾗSｷﾉ┞ P;ｷﾐ ｷﾐ さTｴW Hｷゲデﾗヴ┞ ﾗa M;ヴ┞ 
PヴｷﾐIWざ ;ﾐS さWｷaW-Tﾗヴデ┌ヴW ｷﾐ Eﾐｪﾉ;ﾐSざげ ふヲヰヰヴぶ T┌ﾉゲ; “デ┌SｷWゲ ｷﾐ WﾗﾏWﾐげゲ LｷデWヴ;デ┌ヴW ヲヶヱく 
222 Ibid 273. 
223 Ibid 202 emphasis in the original. 
224 Ibid 133. 
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sentencing and even whipping for a second. However, Cobbe was concerned that the Act, 
which handled only the most serious infractions in practice, had in fact set a precedent of 
toleration for low level abuse. Thus the apparent benevolence of the criminal law had in fact 
reframed the problem as opposed to ending it.225 CﾗHHW aWﾉデ デｴ;デ ;ゲ け┘ｷaW デﾗヴデ┌ヴWげ ┘;ゲ 
rooted in the subordination of women nothing less than full political and economic equality 
could end it.226 Cobbe may have been the first, but she was not the last feminist to 
W┝ヮWヴｷWﾐIW デｴ;デ ｷﾐ ヴWｪ┌ﾉ;デｷﾐｪ ┘ﾗﾏWﾐげゲ デヴW;デﾏWﾐデが ｷﾐWケ┌;ﾉｷデ┞ ┘;ゲ ｷﾐ a;Iデ W┝デWﾐSWSく227 Legal 
Hｷ;ゲ ;ｪ;ｷﾐゲデ ┘ﾗﾏWﾐ ┘;ゲ けデヴ;ﾐゲaﾗヴﾏWSげ ヴ;デｴWヴ デｴ;ﾐ けデWヴﾏｷﾐ;デWSげく228 This phenomenon of 
social policy and legal intervWﾐデｷﾗﾐ ;ｷﾏWS ;デ ｷﾏヮヴﾗ┗ｷﾐｪ ; ヮWヴゲﾗﾐげゲ ゲｷデ┌;デｷﾗﾐ ;Iデ┌;ﾉﾉ┞ ヴWゲ┌ﾉデｷﾐｪ 
in contradictory outcomes - experienced as exacerbated or transferred vulnerability by the 
person designed to be protected - is explored further in Chapter Two.229   
 Despite the Wife Beaters Act 1882, there was then a persisting belief in the けヴｷｪｴデげ ﾗa 
a husband to beat and confine his wife and, though the right may not have been written in 
statute or common law, there was a けnational convictionげ that wife-beating was legal.230 In 
1891 the case of R v Jackson231 was heard in the Court of Appeal. Jackson was required in 
Iﾗ┌ヴデ S┌W デﾗ ｴｷゲ ┘ｷaWげゲ a;ﾏｷﾉ┞ ;ヮヮﾉ┞ｷﾐｪ aﾗヴ ; ┘ヴｷデ ﾗa habeus corpus, a remedy available for 
her wrongful imprisonment by him. The police had previously failed to intervene in the 
maデデWヴ HWI;┌ゲW ｷデ ｷﾐ┗ﾗﾉ┗WS J;Iﾆゲﾗﾐげゲ けIﾗﾐﾃ┌ｪ;ﾉげ ヴｷｪｴデゲく Eﾏｷﾉ┞げゲ ｷﾏヮヴｷゲﾗﾐﾏWﾐデ ﾗﾐ デｴW デﾗヮ aﾉﾗﾗヴ 
of the marital home became protracted, attracting the attention of neighbours and 
eventually The Timesく J;Iﾆゲﾗﾐげゲ H;ヴヴｷゲデWヴが HWﾐﾐ Cﾗﾉﾉｷﾐゲ QCが ;ヴｪ┌WS デｴ;デ J;Iﾆゲﾗﾐ ｴ;d a 
common law right to the custody of his wife. The Judges in the High Court had agreed with 
this proposition indicating that husband and wife should be left alone to settle their 
SｷaaWヴWﾐIWゲく TｴW Cﾗ┌ヴデ ﾗa AヮヮW;ﾉ けWﾏヮｴ;デｷI;ﾉﾉ┞ ヴWヮ┌Sｷ;デWS デｴｷゲ ヮヴﾗヮﾗゲｷデｷﾗﾐげ232 and held he 
had no right to confine his wife. J;Iﾆゲﾗﾐげゲ HWｴ;┗ｷﾗ┌ヴ ┘;ゲ SｷゲﾏｷゲゲWS ;ゲ H;ゲWS ﾗﾐ ;ﾐ 
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Vulnerability: New Essays in Ethics and Feminist Philosophy (Oxford University Press 2014) 9. 
230 Maeve Dogget, Marriage, Wife-Beating and the Law in Victorian England (Butler and Tanner 1992) 43. 
Perpetuated by the mythology of Sir Francis Buller (or Judge Thumb) who, in 1782, purportedly announced 
that a man could beat his wife with any implement no fatter than his thumb. 
231 [1891] 1 QB 671. 
232 Dogget (n 230) 42.  
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anachronism. Dogget suggests that to characterise this attitude as anachronistic was far 
from the truth.233 The decision caused a sensation precisely because it marked a significant 
change in the personal liberty of married women. Legal textbooks had to be revised 
aﾗﾉﾉﾗ┘ｷﾐｪ デｴW SWIｷゲｷﾗﾐ ┘ｴｷIｴ ｴ;S ｴｷデｴWヴデﾗ Iﾉ;ｷﾏWS デｴ;デ ; ｴ┌ゲH;ﾐS ┘;ゲ WﾐデｷデﾉWS デﾗ けIﾗWヴIW ｴｷゲ 
┘ｷaW ｷﾐデﾗ SﾗﾏWゲデｷI ｴ;Hｷデゲげく234         
 To summarise, first-wave feminists were understandably attentive to and 
ヮヴWﾗII┌ヮｷWS H┞ ┘ﾗﾏWﾐげゲ SｷヴWIデ W┝Iﾉ┌ゲｷﾗﾐ aヴﾗﾏ a┌ﾉﾉ ふﾉWｪ;ﾉぶ ヮWヴゲﾗﾐｴﾗﾗSく TｴW┞ SWﾏ;ﾐSWS 
equality through equal treatment and the breaking down of legal disqualifications which 
operated against them. The campaigns highlighted here that did not expressly target 
SﾗﾏWゲデｷI ;H┌ゲW SｷS ゲﾗ ｷﾐSｷヴWIデﾉ┞ H┞ Wﾐ;Hﾉｷﾐｪ ﾗヮデｷﾗﾐゲ デﾗ けデヴ;ヮヮWSげ ;H┌ゲWS ┘ﾗﾏWﾐく ISWﾐデｷa┞ｷﾐｪ 
デｴWゲW I;ﾏヮ;ｷｪﾐゲ ;ﾉゲﾗ W┝ヮﾗゲWゲ ;ﾐS SWゲIヴｷHWゲ デｴW ｴｷゲデﾗヴｷI ﾉWｪ;I┞ ﾗa ｴ┌ゲH;ﾐSゲげ ヮﾗﾉｷデｷI;ﾉが ﾉWｪ;ﾉ 
and social privilege over their wives. These social constructions of male privilege and their 
relationship with domestic violence become especially pertinent during the second wave of 
feminist activism which I describe next. It was Cobbe however who began to expose 
domestic vｷﾗﾉWﾐIW ;ゲ ; ﾏ;ﾐｷaWゲデ;デｷﾗﾐ ﾗa ﾏWﾐげゲ ゲ┌ヮWヴｷﾗヴ ヮﾗゲｷデｷﾗﾐが ;ﾉHWｷデ ｴWヴ W┝ヮﾉ;ﾐ;デｷﾗﾐゲ 
┘WヴW ヴWゲデヴｷIデWS デﾗ ﾏWﾐげゲ ヴﾗﾉW ｷﾐ デｴW a;ﾏｷﾉ┞ ｴｷWヴ;ヴIｴ┞く “ｴW ヴWゲｷゲデWS the assertion that 
domestic violence took place in the broader context of male power and control within 
society which second-wave feminists openly claimed.     
 This genealogy of first-wave feminism has allowed us to trace the persisting beliefs 
that some men still hold in their right to coerce their partners and the acceptability of their 
violence. It has also demonstrated the relationship between law and social movements and 
shows how even when the experiences of women are brought to the attention of public 
consciousness and embraced by the state, change does not always produce entirely positive 
outcomes; change can also engender alternative, non-envisaged and potentially negative 
results. For first-wave feminists this could be seen through the toleration of abuse that did 
not result in serious physical injury following the Wife Batterers Act 1882. The chapter now 
moves on to uncover how second-wave feminists campaigned to end domestic abuse. 
                                                          
233 Ibid 42. 
234 Joseph Bridges Matthews, A Manual of the Law Relating to Married Women (1892) 235 in ibid 42. 
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1 ふｷｷぶ FWﾏｷﾐｷゲﾏげゲ Second Wave 
The 50th ;ﾐﾐｷ┗Wヴゲ;ヴ┞ ﾗa ┘ﾗﾏWﾐげゲ ゲ┌aaヴ;ｪW ｷﾐ ヱΓヶΒ Hヴﾗ┌ｪｴデ ｷﾐデﾗ aﾗI┌ゲ デｴW ヴW;ﾉｷデ┞ デｴ;デ ゲﾗ 
many feminist goals had yet to be achieved in practice; equal career access with genuine 
equal pay, access to university education,235 freedom of sexual choice, an end to role 
stereotyping, ゲW┝┌;ﾉ ┗ｷﾗﾉWﾐIW ;ﾐS ┗ｷﾗﾉWﾐIW ;ｪ;ｷﾐゲデ ┘ﾗﾏWﾐく Ia デｴW ┘ﾗﾏWﾐげゲ ﾏﾗ┗WﾏWﾐデ ｴ;S 
dwindled since the achievements of the suffragettes in 1918 by virtue of the intervening war 
periods, some have suggested that デｴW ┘ﾗﾏWﾐ ﾗa デｴW ヱΓΑヰゲ ｴ;S デﾗ けヴW-SｷゲIﾗ┗Wヴ ｷデげく236  
 Iﾐ Bヴｷデ;ｷﾐが ┘ﾗﾏWﾐげゲ ﾉｷHWヴ;デｷﾗﾐ ｪヴﾗ┌ヮゲ ﾐﾗ┘ デﾗﾗﾆ ﾗﾐ デｴW Iｴ;ﾉﾉWﾐｪW ﾗa ヴ;ｷゲｷﾐｪ ;┘;ヴWﾐWゲゲ 
of and seeking solutions to violence against women. Previously, the Campaign for Nuclear 
Disarmament (CND) had seen women organising sit-ins and pram-pushing demonstrations 
but in 1963, due to a much-reduced fear of international conflict, CND membership had 
fallen off. Consequently, women peace activists diverted their attention. Pugh describes it 
thus: for women who had been involved in デｴW ヮW;IW ﾏﾗ┗WﾏWﾐデが ┘ﾗﾏWﾐげゲ ﾉｷHWヴ;デｷﾗﾐ 
redefined the question of violence; the focus transferred from the global concern about 
ﾐ┌IﾉW;ヴ ┘W;ヮﾗﾐゲ デﾗ ┘ﾗﾏWﾐげゲ personal experiences as victims of male physical and sexual 
violence.237   
In 1971 a group of women, children and one cow (!), led a march in Chiswick, London 
to protest about rising food costs and the proposed School Milk Bill which would take away 
free milk in schools.238 Following the demonstration, the group were able to secure a 
building from the council and protestors came together to discuss other concerns and issues 
that affected their day to day lives. It became a place for women to share experiences and 
what unfolded was the revelation that many women suffered brutally at the hands of their 
husbands. As the issue of greatest concern, domestic violence became the sole focus of the 
ｪヴﾗ┌ヮ ;ﾐS デｴW ｪヴﾗ┌ヮ HWI;ﾏW ﾆﾐﾗ┘ﾐ ;ゲ WﾗﾏWﾐげゲ AｷSく239     
 Erin Pizzey established the first wﾗﾏWﾐげゲ ヴWa┌ｪW aﾗヴ H;デデWヴWS ┘ﾗﾏWﾐ ｷﾐ Cｴｷゲ┘ｷIﾆ デｴ;デ 
ゲ;ﾏW ┞W;ヴく Tｴｷゲ WﾗﾏWﾐげゲ AｷS CWﾐデヴW ┘;ゲ ﾗﾐW W┝;ﾏヮﾉW ﾗa デｴW ┘;┞ デｴW ┘ﾗﾏWﾐげゲ ﾏﾗ┗WﾏWﾐデ 
began to take matters into their own hands in the 1970s, rather than relying on institutions, 
                                                          
235 Only 1 in 4 graduates were women in the 1960s see Pugh (n 165) 314. 
236 Ibid 316. 
237 Ibid 318. 
238 Caroline Charlデﾗﾐが けTｴW Fｷヴゲデ Cﾗ┘ ﾗﾐ Cｴｷゲ┘ｷIﾆ Hｷｪｴ ‘ﾗ;Sげ ふヱΓΑヲぶ “ヮ;ヴW ‘ｷH ヲヴく 
239 ‘WHWII; DﾗH;ゲｴ ;ﾐS ‘┌ゲゲWﾉﾉ DﾗH;ゲｴが けLﾗ┗Wが Hﾗﾐﾗ┌ヴ ;ﾐS OHW┞ぎ Iﾐゲデｷデ┌デｷﾗﾐ;ﾉ ISWﾗﾉﾗｪｷWゲ ;ﾐS デｴW “デヴ┌ｪｪﾉW aﾗヴ 
B;デデWヴWS WﾗﾏWﾐげ ふヱΓΑΑぶ CﾗﾐデWﾏヮﾗヴ;ヴ┞ Cヴｷゲｷゲ ヴヰンが ヴヰン-404. 
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politicians or legislative ch;ﾐｪW デﾗ Sﾗ ｷデ aﾗヴ デｴWﾏく TｴW Cｴｷゲ┘ｷIﾆ IWﾐデヴWげゲ ヮﾗﾉｷI┞ ┘;ゲ to never 
turn away an abused woman and her family. The overcrowded conditions, however, only 
sought to highlight the issue and the extent of male violence; in turn it inspired the 
formation of other such centres.240        
 Pizzey was vociferous about her cause. Her first book, Scream Quietly or the 
Neighbours will Hear highlighted the poor and inadequate support battered women 
received. She wrote of poor legal advice for women in crisis and poor police practice which 
treated domestic assault less seriously than assaults that took place in public. She noted 
デｴ;デ デｴW ﾉ;┘ ヮ;ｷS ﾉｷヮ ゲWヴ┗ｷIW デﾗ SﾗﾏWゲデｷI ;ゲゲ;┌ﾉデ ﾐﾗデｷﾐｪ デｴ;デ デｴWヴW ┘;ゲ ; ｪ;ヮ HWデ┘WWﾐ け┘ｴ;デ 
デｴW ﾉ;┘ ゲ;┞ゲ ;ﾐS ┘ｴ;デ デｴW ﾉ;┘ ┘ｷﾉﾉ ;Iデ┌;ﾉﾉ┞ Sﾗげく241 Pizzey noted the difficulties of prosecuting 
abusers and balked at the common situation which found the abuser living back in the 
marital home awaiting trial. She also lamented the ineffectiveness of injunctions due to 
their non-arrest provisions for breach.242 By 1976 however the Domestic Violence and 
Matrimonial Proceedings Act 1976 offered some protection against husbands and partners 
in the form of grants of civil injunctions, powers to arrest for breach, and the right to apply 
for the house on separation.         
 At the same time as the refuge movement was developing in Britain, feminists in the 
United States were marshalling an anti-rape movement. Rooted in the radical wing of 
feminism, their founding ideology was oppositional not reforming. They argued that 
vｷﾗﾉWﾐIW ;ｪ;ｷﾐゲデ ┘ﾗﾏWﾐ ┘;ゲ a┌ﾐS;ﾏWﾐデ;ﾉ デﾗ ┌ﾐSWヴゲデ;ﾐSｷﾐｪ ゲﾗIｷWデ┞げゲ Iﾗﾐデヴﾗﾉ ﾗa ┘ﾗﾏWﾐ ;ﾐS 
デｴ;デ デｴW ゲﾗﾉ┌デｷﾗﾐ ﾉ;┞ ｷﾐ デｴW IﾗﾏヮﾉWデW ﾗ┗Wヴｴ;┌ﾉ ﾗa ﾏWﾐげゲ ;ﾐS ┘ﾗﾏWﾐげゲ ヴWﾉ;デｷﾗﾐゲｴｷヮゲく243 Susan 
Gヴｷaaｷﾐ ┘ヴﾗデW ;Hﾗ┌デ けRape- デｴW ;ﾉﾉ AﾏWヴｷI;ﾐ CヴｷﾏWげ and argued that rape was a social act, an 
act expressing male power and aggression that underpinned the social subordination of 
women.244 Her references to the use of rape as a power tool in Vietnam and by white men 
over black women shifted the perception of rape as a problem limited to the individual 
                                                          
240 An additional 90 centres had been established by 1976. 
241 Erin Pizzey, Scream Quietly or the Neighbours Will Hear (Penguin 1974) 116. 
242 Pｷ┣┣W┞ ﾉ;デWヴ Iﾗ┌ヴデWS Iﾗﾐデヴﾗ┗Wヴゲ┞ H┞ ゲ┌ｪｪWゲデｷﾐｪ デｴ;デ ﾏ;ﾐ┞ ;H┌ゲWS ┘ﾗﾏWﾐ ┘WヴW け;SSｷIデWS デﾗ ┗ｷﾗﾉWﾐIWげ ;ﾐS 
that men who recreated the violence of their IｴｷﾉSｴﾗﾗSゲ SWヴｷ┗WS ; けヮWヴ┗WヴゲW ﾆｷﾐS ﾗa ヮﾉW;ゲ┌ヴWげく B┞ 
simultaneously shifting blame onto the abused woman and excusing the actions of violent men, Pizzey was 
accused of perpetuating abusive relationships for women who blamed themselves and refused to leave. See 
Mary Turner, TｴW WﾗﾏWﾐげゲ CWﾐデ┌ヴ┞ (The National Archives 2003) 147. 
243 Marie Gottschalk, The Prison and the Gallows: The Politics of Incarceration in America (Cambridge 
University Press 2006) 122. 
244 Susan Griffin, Rape: The All-American Crime (Women Against Rape 1971). 
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ヴ;ヮｷゲデ ヮヴﾗ┗ﾗﾆWS H┞ デｴW ｷﾐSｷ┗ｷS┌;ﾉ ┘ﾗﾏ;ﾐく ‘;デｴWヴが ゲｴW SWゲIヴｷHWS ヴ;ヮW け;ゲ デｴW ゲ┞ﾏHﾗﾉｷI 
W┝ヮヴWゲゲｷﾗﾐ ﾗa デｴW ┘ｴｷデW ﾏ;ﾉW ｴｷWヴ;ヴIｴ┞が ヴ;ヮW ｷゲ デｴW ケ┌ｷﾐデWゲゲWﾐデｷ;ﾉ ;Iデ ﾗa ﾗ┌ヴ Iｷ┗ｷﾉｷゲ;デｷﾗﾐげく245 
She also noted that oppressive attitudes about women find themselves affirmed and 
institutionalised within the family.        
 Iﾐ ヱΓΑヱ ｷﾐ ; けゲヮW;ﾆ ﾗ┌デ ﾗﾐ ヴ;ヮWげが NW┘ Yﾗヴﾆ aWﾏｷﾐｷゲデゲ けゲWﾉa-consciously maintained a 
Sｷゲデ;ﾐIW aヴﾗﾏ ﾉ;┘ WﾐaﾗヴIWﾏWﾐデげ246 as a solution. They did not wish to accept state funding, 
lest it lead to conservative co-opting which they did not perceive was the solution. 
Consequently, their provision of therapeutic services for raped women mirrored the 
ｪヴ;ゲゲヴﾗﾗデゲ ｷﾐSWヮWﾐSWﾐIW ﾗa Bヴｷデ;ｷﾐげゲ ヴWa┌ｪW ﾏﾗ┗WﾏWﾐデが H┌デ ヮWヴｴ;ヮゲ aﾗヴ SｷaaWヴｷﾐｪ ヴW;ゲﾗﾐゲ 
which will be examined below. However, despite its initial foundation in radical feminist 
thought which did not seek change through pre-existing political and legal structures, 
Women Against Rape (WAR) came to include women with diverse ideologies with different 
modes of activism.           
 I ｴ;┗W HWWﾐ I;┌デｷﾗ┌ゲ ﾗa ;ゲゲ┌ﾏｷﾐｪ ; ゲｷﾐｪ┌ﾉ;ヴ ┌ﾐSWヴゲデ;ﾐSｷﾐｪ ﾗa けaWﾏｷﾐｷゲﾏげ ;ﾐS 
けaWﾏｷﾐｷゲデゲげ ｷﾐ デｴｷゲ Iｴ;ヮデWヴく TｴW Sｷ┗Wヴゲｷデ┞ ﾗa けaWﾏｷﾐｷゲデげ ;Iデｷ┗ｷデ┞ ｷﾐ デｴW UﾐｷデWS “デ;デWゲ ふU“ぶ ｷﾐ デｴW 
1970s illustrates why. ‘┞;ﾐ SWゲIヴｷHWゲ デ┘ﾗ けSｷゲデｷﾐIデ ゲWIデﾗヴゲ of the [second-wave feminist] 
ﾏﾗ┗WﾏWﾐデげ ｷﾐ デｴW UﾐｷデWS “デ;デWゲ;247 tｴW けヴW┗ﾗﾉ┌デｷﾗﾐ;ヴ┞げ ﾗヴ けヴ;SｷI;ﾉ ┘ﾗﾏWﾐげゲ ﾉｷHWヴ;デｷﾗﾐ 
Hヴ;ﾐIｴげ ;ﾐS デｴW けヴWaﾗヴﾏｷゲデげ ﾗヴ けﾏﾗSWヴ;デW ┘ﾗﾏWﾐげゲ ヴｷｪｴデゲ ゲWIデﾗヴげく  While there may be a 
common tendency to refer to the dissimilarity of the groups, by pitting the two sectors in 
ﾗヮヮﾗゲｷデｷﾗﾐが Jﾗ FヴWWﾏ;ﾐげゲ ┘ﾗヴﾆ ｴ;ゲ ゲﾗ┌ｪｴデ デﾗ Sヴ;┘ ﾗ┌デ デｴWｷヴ Iﾗﾏﾏﾗﾐ;ﾉｷデｷWゲく Aﾐ Wﾏヮｴ;ゲｷゲ ﾗﾐ 
デｴW デ┘ﾗ ゲWIデﾗヴゲげ ケ┌;ヴヴWﾉゲ ﾗ┗Wヴﾉﾗﾗﾆゲが FヴWWﾏ;ﾐ I;┌デｷﾗﾐゲが デｴW ﾗH┗ｷﾗ┌ゲ ゲｴ;ヴWS ヴ;SｷI;ﾉ 
departures of both groups from prevailing norms and the reason why they might both 
ヮヴﾗヮWヴﾉ┞ HW IﾗﾐゲｷSWヴWS けaWﾏｷﾐｷゲデげく      
 ‘Waﾗヴﾏｷゲデゲが ﾗaデWﾐ ;ゲゲﾗIｷ;デWS ┘ｷデｴ デｴW けﾉｷﾏｷデWS ｪﾗ;ﾉゲげ248 of the National Organisation 
of WﾗﾏWﾐが ゲデｷﾉﾉ ｴWﾉS ; けヮﾉ;デaﾗヴﾏ デｴ;デ ┘ﾗ┌ﾉS ゲﾗ IﾗﾏヮﾉWデWﾉ┞ Iｴ;ﾐｪW ﾗ┌ヴ ゲﾗIｷWデ┞ ｷデ ┘ﾗ┌ﾉS HW 
unrecognｷ┣;HﾉWげ.249 Rather than citing distinct ideologies between the groups, Freeman 
ゲ┌ｪｪWゲデゲ デｴWｷヴ SｷaaWヴWﾐIWゲ ┘WヴW けヮヴｷﾏ;ヴｷﾉ┞ ゲデヴ┌Iデ┌ヴ;ﾉ ;ﾐS ゲデ┞ﾉｷゲデｷIが ;ﾐSが ゲWIﾗﾐSﾉ┞ ゲデヴ;デWｪｷI ;ﾐS 
                                                          
245 Ibid. 
246 Gottschalk (n 243) 124. 
247 Barbara Ryan, FWﾏｷﾐｷゲﾏ ;ﾐS デｴW WﾗﾏWﾐげゲ Mﾗ┗WﾏWﾐデぎ D┞ﾐ;ﾏｷIゲ ﾗa Cｴ;ﾐｪW ｷﾐ SﾗIｷ;ﾉ Mﾗ┗WﾏWﾐデ ISWﾗﾉﾗｪ┞ 
and Activism (Routledge 1992) 40. 
248 Ibid 40. 
249 Jo Freeman, TｴW PﾗﾉｷデｷIゲ ﾗa WﾗﾏWﾐげゲ LｷHWヴ;デｷﾗﾐぎ A C;ゲW Sデ┌S┞ of an Emerging Social Movement and its 
Relations to Policy and Process (Longman 1975) in Ibid 41. 
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ﾏWデｴﾗSﾗﾉﾗｪｷI;ﾉげく250 WｴｷﾉW けヴ;SｷI;ﾉゲげ averted co-opting with the state, reformistsげ (or liberal) 
aims were more modest and achievable. Incremental improvements to a pre-existing 
system were not seen as faﾉﾉｷﾐｪ ゲｴﾗヴデく け‘;SｷI;ﾉゲげ ┘WヴW IﾗﾐIWヴﾐWS デｴ;デ ┘ﾗヴﾆｷﾐｪ ┘ｷデｴ デｴW ゲデ;デW 
would undermine their attempts at dismantling the pre-existing patriarchal system through 
revolution.251 The possibility that feminist aims are best served by turning away from the 
law is discussed in this chapter below.        
 TｴWヴWaﾗヴW デｴW ｷﾐIﾉ┌ゲｷﾗﾐ ﾗa けヴWaﾗヴﾏｷゲデげ aWﾏｷﾐｷゲデゲ ｷﾐ WﾗﾏWﾐ Aｪ;ｷﾐゲデ ‘;ヮWが ﾉWaデ デｴｷゲ 
initially radical pressure group and its previous tactics open to compromise. As such, 
reformists (or liberals) started to take on the fight for legislative amendments, to improve 
criminal conviction rates and to ensure proportionate punishment of offending men. Yet the 
movement remained reluctant to criticise police, prosecution and court practices due to 
concerns that such noises would be counter-productive in their attempts to encourage 
victim reporting to those criminal justice agencies. If women thought there were problems 
with the criminal justice system they would be more reluctant to rely on it. My project takes 
a different stance, not least because my work is less likely to reach women who have 
experienced domestic abuse directly than the campaigning work of Women Against Rape. I 
want to encourage improvements to the system by highlighting that a system that does not 
sufficiently consider how and why the law is invoked by female victims of domestic violence 
is a system that will not be called upon again. At the same time, I am mindful, just as 
Women Against Rape are, of the potentially damaging effect on victim confidence any 
criticism of the criminal justice system may create.     
 Perhaps as a result of the tangible goals of the more moderate members of Women 
Against Rape and perhaps to divert attention away from radical calls for structural 
ideological dismantling, federal states in the US were now quick to adopt and envelop the 
movement. In so doing, the state reframed the rape issue, not as one of a societal, 
structural or political problem, but rather as a concern for individual victims. Through 
appropriate care of victims, the state could be seen to be taking the issue seriously. The 
government took over the independent rape centres and absorbed them into the staデWげゲ 
                                                          
250 IHｷS ヴヱく Hﾗ┘W┗Wヴが ゲWW ;ﾉゲﾗ ‘┞;ﾐげゲ IﾗﾏﾏWﾐデ デｴ;デ ｷﾐ a;Iデ ｷSWﾗﾉﾗｪｷI;ﾉ SｷaaWヴWﾐIWゲ ┘WヴW ┗WｴWﾏWﾐデﾉ┞ SWH;デWS 
between the sectors and whether or not these differences existed, it was ideology that was used to distinguish 
one activist group from another.  
251 Freeman in Ibid 41. 
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hierarchical bureaucracy.252 By ensuring adequate service provision for these women, the 
sデ;デW ｷﾐデWﾐSWS デﾗ ｷﾐIヴW;ゲW デｴW ┘ﾗﾏ;ﾐげゲ ┘ｷﾉﾉｷﾐｪﾐWゲゲ デﾗ ヮ;ヴデｷIｷヮ;デW ｷﾐ デｴW ゲ┌IIWゲゲa┌ﾉ 
prosecution of her case which was seen as an appropriate response to demonstrate 
condemnation of rapists.         
 The anti-rape movement in the United States was followed swiftly by the Battered 
WﾗﾏWﾐげゲ Mﾗ┗WﾏWﾐデく Tｴﾗ┌ｪｴ ｷデゲ ｷﾐゲヮｷヴ;デｷﾗﾐ IﾉW;ヴﾉ┞ SWヴｷ┗WS aヴﾗﾏ デｴW U“ ;ﾐデｷ-rape 
ﾏﾗ┗WﾏWﾐデ ;ﾐS デｴW Bヴｷデｷゲｴ ‘Wa┌ｪW Mﾗ┗WﾏWﾐデ ┘ｴﾗゲW ┘ﾗﾏWﾐげゲ ヴWa┌ｪWs it replicated,253 the 
U“ B;デデWヴWS WﾗﾏWﾐげゲ Mﾗ┗WﾏWﾐデ ┘;ゲ SｷゲデｷﾐIデｷ┗W aﾗヴ ; ﾐ┌ﾏHWヴ ﾗa ｴｷゲデﾗヴｷI;ﾉ ;ﾐS ヮﾗﾉｷデｷI;ﾉ 
ヴW;ゲﾗﾐゲく WｴWヴW;ゲ Bヴｷデ;ｷﾐげゲ N;デｷﾗﾐ;ﾉ WﾗﾏWﾐげゲ AｷS FWSWヴ;デｷﾗﾐが ヴWゲヮﾗﾐゲｷHﾉW aﾗヴ デｴW ┗;ゲデ 
majority of refuges, was entrenched in British socialist and radical feminist traditions, the US 
B;デデWヴWS WﾗﾏWﾐげゲ Mﾗ┗WﾏWﾐデ ｴ;S ﾉWゲゲ IﾗｴWヴWﾐデ Sヴｷ┗Wヴゲく Its rationale could be said to be 
based in feminism, in service provision, or both. While the anti-rape movement can be said 
to have drawn from feminist membership, albeit a diverse range of feminisms, the Battered 
WﾗﾏWﾐげゲ Mﾗ┗WﾏWﾐデ SヴW┘ ﾐﾗデ ﾗﾐﾉ┞ aヴﾗﾏ aWﾏｷﾐｷゲデ ｪヴﾗ┌ヮゲ H┌デ ;ﾉゲﾗ aヴﾗﾏ ﾗデｴWヴ ｪヴﾗ┌ヮゲ ゲ┌Iｴ ;ゲ 
church groups, alcoholics anonymous, chambers of commerce and self-help groups. In 1980 
fewer than half of 175 identified shelters were headed by professed feminist groups.254 Even 
members of the National Coalition Against Domestic Violence movement were concerned 
that by displaying openly feminist motivations, they risked alienating membership in more 
conservative parts of the country.       
 Gottscｴ;ﾉﾆ Sｷゲデｷﾐｪ┌ｷゲｴWゲ デｴW Bヴｷデｷゲｴ ┘ﾗﾏWﾐげゲ ヴWa┌ｪW ;ヮヮヴﾗ;Iｴ aヴﾗﾏ デｴW U“ ;ヮヮヴﾗ;Iｴ 
as follows: feminists in Britain were less committed to penal solutions to the problem and 
more concerned with permanent housing provision or social solutions デﾗ ;ﾉﾉW┗ｷ;デW ┘ﾗﾏWﾐげゲ 
situations. The reasons for デｴｷゲ ;ヴW デ┘ﾗaﾗﾉSく Fｷヴゲデﾉ┞が Bヴｷデ;ｷﾐげゲ ┘Wﾉa;ヴW デヴ;Sｷデｷﾗﾐ ┘;ゲ ﾏﾗヴW 
developed than in the United States. A government report commissioned in 1981, for 
example, cited housing as the primary obstacle for women wanting to escape abusive 
relationships.255 Secondly, the British government and Home Office refused to acknowledge 
                                                          
252 Gottschalk (n 243) 125. 
253 It made extraordinary progress in a short period of time with some 500 shelters for battered women being 
founded by the early 1980s. Ibid 136. 
254 Gottschalk (n 243) 136. 
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failures in criminal law enforcement and kept feminist groups at a distance.256   
 Extensive media coverage about domestic abuse in Britain proliferated as a result of 
the refuge movement and caused a resurfacing of domestic violence as a public issue.257 As 
such, a Select Committee on Violence in the Family reported in 1975 describing domestic 
violence as a social problem and urged that abused women needed welfare assistance. They 
did not call for more criminal prosecutions. Throughout the gathering of evidence, the 
British government and Home Office were reluctant to acknowledge any failures in criminal 
law enforcement to take on the problem. Evidence given by the Association of Chief Police 
Officers asserted that officers were doing the best they could given that,   
けｷﾐ デｴW ﾏ;ﾃﾗヴｷデ┞ ﾗa I;ゲWゲ デｴW ヴﾗﾉW ﾗa デｴW ヮﾗﾉｷIW ｷゲ ; ﾐWｪ;デｷ┗W ﾗﾐWく WW ;ヴWが ;aデWヴ ;ﾉﾉが 
SW;ﾉｷﾐｪ ┘ｷデｴ ヮWヴゲﾗﾐゲ けHﾗ┌ﾐS ｷﾐ ﾏ;ヴヴｷ;ｪWげが ;ﾐS ｷデ is important for a host of reasons to 
maintain the unity of the spouses. Precipitate action by the police could aggravate 
the position to such an extent as to create a worse situation than the one they were 
ゲ┌ﾏﾏﾗﾐゲWS デﾗ SW;ﾉ ┘ｷデｴく TｴW けﾉWゲゲWヴ ﾗa デ┘ﾗ W┗ｷﾉゲげ principle is often a good guideline 
ｷﾐ デｴWゲW ゲｷデ┌;デｷﾗﾐゲげく258  
It is clear therefore that domestic violence for the police was largely considered a private 
civil matter between husband and wife and only when obvious and serious infractions had 
occurred would it be necessary to remove the perpetrator through arrest. 
 Despite the police downplaying the inadequacy of their response to domestic abuse 
during the 1974 Select Committee, the 1975 report did suggest that police invocation of the 
law was unsatisfactory; けIa デｴW Cヴｷﾏｷﾐ;ﾉ L;┘ ﾗa ;ゲゲ;┌ﾉデ Iﾗ┌ﾉS HW ﾏﾗヴW ┌ﾐｷaﾗヴﾏﾉ┞ ;ヮヮﾉｷWS デﾗ 
domestic assault there seems little doubt that it would give more protection to the battered 
┘ｷaWくげ259 Persisting beliefs concerning the integrity of family and property together with 
deficｷWﾐデ ﾏ;ヴヴｷWS ┘ﾗﾏWﾐげゲ ヴｷｪｴデゲ ゲｷデ┌;デWS ｷﾐ ; ゲデヴ┌Iデ┌ヴ;ﾉﾉ┞ ┌ﾐWケ┌;ﾉ ゲﾗIｷWデ┞ ｴ;S HWWﾐ 
significant in determining the redress available to abused women.260  
 Conversely, by virtue of the strong civil rights tradition in the US, the police through 
                                                          
256 Gottschalk (n 243) 136. 
257 J;ﾉﾐ; H;ﾐﾏWヴが けVｷﾗﾉWﾐIW デﾗ WﾗﾏWﾐぎ Fヴﾗﾏ Pヴｷ┗;デW “ﾗヴヴﾗ┘ デﾗ P┌HﾉｷI Iゲゲ┌Wげ ｷﾐ Georgina Ashworth and Lucy 
Bonnerjea (eds), The Invisible Decade: UK Women and the U.N. Decade for Women, 1976-1985 (Gower 1985) 
145. 
258 Hﾗ┌ゲW ﾗa Cﾗﾏﾏﾗﾐゲ “WﾉWIデ CﾗﾏﾏｷデデWWが け‘Wヮﾗヴデ ﾗﾐ VｷﾗﾉWﾐIW ｷﾐ デｴW F;ﾏｷﾉ┞げ ふヱΓΑヵぶ ンヶヶく 
259 Ibid xvi. 
260 K;デｴヴ┞ﾐ MIC;ﾐﾐが けB;デデWヴWS WﾗﾏWﾐ ;ﾐS デｴW L;┘ぎ TｴW Lｷﾏｷデゲ ﾗa LWｪｷゲﾉ;デｷﾗﾐげ ｷﾐ Women in Law: Explorations in 
Law, Family and Sexuality (Routledge & Kegan Paul 1985). 
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the courts, were being held accountable to battered women whose rights had been 
violated. A succession of lawsuits was brought by women against police and criminal justice 
agents for their mishandling of domestic violence incidents. If potential violations of civil 
rights for failure to protect abused women could be so costly, they acted as a catalyst to 
improve police responses.261 The US B;デデWヴWS WﾗﾏWﾐげゲ Mﾗ┗WﾏWﾐデ SｷS ﾐﾗデ ﾗヮヮﾗゲW ｴﾗﾉSｷﾐｪ 
the state to account in this way. Whether or not they saw ameliorations to law enforcement 
as an interim measure whilst the long-term (radical) remedy of social re-structuring ran 
parallel is not clear. Either way, it seems their energies predominantly lay in demanding 
legal interventions.          
 Thus, as outlinedが デｴW WﾗﾏWﾐげゲ Mﾗ┗WﾏWﾐデ Wﾐﾃﾗ┞ed a renaissance in the 1960s and 
1970s in the US and in the UK. The effects of this けヴWSｷゲIﾗ┗Wヴ┞げ ﾗa けデｴW I;┌ゲWげ represented a 
けﾉ;ゲデｷﾐｪ ゲｴｷaデ ｷﾐ ゲﾗIｷWデ┞げゲ ヮWヴIWヮデｷﾗﾐゲ ;ﾐS ┗;ﾉ┌Wゲげく262 WﾗﾏWﾐげゲ ﾉｷHWヴ;デｷﾗﾐ WﾐデWヴWS ﾏ;ｷﾐゲデヴW;ﾏ 
public consciousness and became relevant in political debate. In the UK some improvements 
to the police exercise of discretion to arrest DA perpetrators were observed and there was a 
ヴWS┌Iデｷﾗﾐ ｷﾐ ヮﾗﾉｷIW ヮWヴIWヮデｷﾗﾐ ﾗa Iﾗﾏヮﾉ;ｷﾐ;ﾐデゲ け┘;ゲデｷﾐｪ デｴWｷヴ デｷﾏWげく NﾗﾐWデｴWﾉWゲゲ I;ﾉﾉゲ ﾗaデWﾐ 
ended only in advice being given to the complainant and there was still much work to be 
SﾗﾐW ｷﾐ HヴW;ﾆｷﾐｪ Sﾗ┘ﾐ ヮWヴゲｷゲデｷﾐｪ ;ゲゲ┌ﾏヮデｷﾗﾐゲ デｴ;デ けﾗデｴWヴ ;ｪWﾐIｷWゲげ ;ﾐS Iｷ┗ｷﾉ Iﾗ┌ヴデゲ ┘WヴW 
best placed to handle disturbances.263 Similarly, prosecutors all too often acted with 
indifference and inaction, treating these infractions of the criminal law as a personal matter 
undeserving of a judicial response.264       
 Aゲ ; ヮ;ヴデ ﾗa デｴW ヴWﾐ;ｷゲゲ;ﾐIW ｷﾐ デｴW WﾗﾏWﾐげゲ Mﾗ┗WﾏWﾐデが ﾏarried couple and 
academic pairing, Rebecca and Russell Dobash began their ゲWﾏｷﾐ;ﾉ ;ﾐ;ﾉ┞ゲｷゲ ﾗa けVｷﾗﾉWﾐIW 
Against Wｷ┗Wゲげ ｷﾐ デｴW UK ｷﾐ ヱΓΑΑく265 Their analysis spoke of the contribution that patriarchal 
structures, buttressed by hierarchical ideology, played in the institutionalised subordination 
of one half of the population.266 They argued that ;H┌ゲWS ┘ﾗﾏWﾐげゲ ゲデヴ┌ｪｪﾉWゲ ┘Wre not only 
with their violent husbands but also with the systemic social structures and ideologies that 
served to subordinate them. HWヴW ┘W ゲWW デｴW W┝デWﾐゲｷﾗﾐ ﾗa CﾗHHWげゲ Iﾉ;ｷﾏ デｴ;デ ﾏ;ﾉW 
                                                          
261 In Bruno v Codd 90 Misc.2d 1047 (1977), a victim was awarded substantial damages for police mishandling 
of her violent domestic situation. 
262 Pugh (n 165). 
263 Dobash and Dobash, Violence Against Wives (n 194) 210-211. 
264 Ibid 218. 
265 Ibid. 
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authority in the family manifested as violence against wives with the contention that 
domestic violence is an expression of wider societal gender inequalities. Moreover, the 
DﾗH;ゲｴげゲ SWIﾉ;ヴ;デｷﾗﾐ デｴ;デ デｴW けaﾗ┌ﾐS;デｷﾗﾐゲ ﾗa ┘ｷaW H;デデWヴｷﾐｪ ;ヴW ┘ヴｷデデWﾐ ｷﾐデﾗ デｴW ﾏ;ヴヴｷ;ｪW 
Iﾗﾐデヴ;Iデげ267 was clear ヴWaWヴWﾐIW デﾗ デｴWｷヴ HWﾉｷWa デｴ;デ デｴW ｴｷゲデﾗヴｷI ﾉWｪ;I┞ ﾗa ; ｴ┌ゲH;ﾐSげゲ ヴｷｪｴデ デﾗ 
castigate his wife268 ヮWヴゲｷゲデWS ｷﾐ ゲﾗIｷWデ┞げゲ I┌ﾉデ┌ヴ;ﾉ ﾐﾗヴﾏゲく269    
 Their concern too was that, superficially, support and sympathy were being offered 
as solutions to abused women but those very offerings of help were not challenging the 
overall system that contributed to the cause of the assault. In failing to challenge patriarchy 
structurally and ideologically, the principles that guided and directed helping agencies were 
a product of those ideologies. The Dobashes cited examples of counsellors that worked with 
;H┌ゲWS ┘ﾗﾏWﾐ デﾗ ｷSWﾐデｷa┞ HWｴ;┗ｷﾗ┌ヴゲ デｴ;デ デヴｷｪｪWヴWS デｴWｷヴ ヮ;ヴデﾐWヴげゲ violence (and in their 
search for what provoked the abuser, implied his violent behaviour was understandable in 
the circumstances). They highlighted lenient sentences as indicative of the tiny inroads 
being made into the problem and considered how ongoing police failures prevented 
condemnation of the behaviour.270 They perceived patriarchal attitudes at their most 
blatant at the point of law enforcement (or obvious lack of it).271   
 Most significantly, the problem of the power patriarchy conferred on men was not 
being challenged in the privacy of the home. Fﾗヴ デｴWﾏが けぷデへhe family is the cornerstone of 
the patriarchal ゲﾗIｷWデ┞げ ;ﾐS ; けﾏﾗSWﾉ ┌ヮﾗﾐ ┘ｴｷIｴ ﾗデｴWヴ ゲﾗIｷ;ﾉ ｷﾐゲデｷデ┌デｷﾗﾐゲ ;ヴW H;ゲWSげく272 Its 
order becomes morally guiding for family members who enter other social institutions. The 
a;ｷﾉ┌ヴW デﾗ Iｴ;ﾉﾉWﾐｪW デｴｷゲ けゲ;IヴWS ｴｷWヴ;ヴIｴ┞げ ｷﾐ デｴW ｴﾗﾏW ヴWヮﾉｷI;デWゲ ;ﾐS ヮWヴヮWデ┌;デWゲ デｴW 
structural and ideological inequalities found in wider society. The Dobashes further 
suggested that the inadequacy of the criminal justice response was down to the sデ;デWげゲ 
interest in perpetuating the subordinate position of women for the benefit of the prevailing 
economic order.          
 Despite the 1980s seeing a number of government interventions aimed at improving 
                                                          
267 Ibid 403. 
268 Bradley v Wife (1663) ER 83 1157.  
269 Susan Edwards cites the case of Meacher v Meacher [1946] P216 as a salutary reminder of pervading 
judicial opinion as late as 1946. In this case, the decision of the court of first instance was to accept that a 
husband was justified in assaulting his wife when she refused to stop visiting her sister in Susan Edwards, Sex 
and Gender in the Legal Process (Blackstones 1996) 191. 
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equality for women by way of legislation, the 1980s saw an ambivalent response from 
agencies tasked with implementation of the law.273 The decade appears to have suffered a 
stalemate. On one hand the 1970s had raised awareness of domestic violence not just as a 
private but also as a social concern and legislation had been passed in recognition. On the 
other, the 1980s endured the effects of previo┌ゲ ｪWﾐWヴ;デｷﾗﾐゲげ IﾗﾏﾏｷデﾏWﾐデ デﾗ デｴW 
inviolability of family. The family still represented the dominant pervading ideology within 
the state with its actors still insisting on the importance of its preservation even at the 
expense of perpetuating the existence of the unhappy, intolerable and even violent family. 
The treatment of domestic violence once the CPS came into being in 1986 is examined in 
Chapter Four.          
 What is characteristic of the second-┘;┗W け┘ﾗﾏWﾐげゲ ﾏﾗ┗WﾏWﾐデげ ｷゲ デｴ;デ it held two 
interconnected parts. One urged change through action and direct campaigning, 
highlighting the extent of the problem and calling for support for women. By marching, 
picketing and engaging the public through press campaigns, Women against Violence 
against Women, (supヮﾗヴデWS H┞ WﾗﾏWﾐげゲ AｷS ;ﾐS デｴW ‘;ヮW Cヴｷゲｷゲ ﾏﾗ┗WﾏWﾐデぶ, was political 
and sought to garner welfare support for women by having domestic violence recognised as 
a crime as any other. The other part of the movement was more analytic and academic, 
uncovering the Iｴ;ヴ;IデWヴ ﾗa SﾗﾏWゲデｷI ┗ｷﾗﾉWﾐIWが ﾉ;┘げゲ ヴWゲヮﾗﾐゲｷHｷﾉｷデ┞ デﾗ Wﾐｪ;ｪW ;ﾐS ﾉ;┘げゲ 
failure to do so with consistency and commitment. Academics also sought to posit theories 
;Hﾗ┌デ デｴW I;┌ゲWゲ ﾗa デｴW ヮヴﾗHﾉWﾏが Hﾗデｴ aヴﾗﾏ aWﾏｷﾐｷゲデ ヮWヴゲヮWIデｷ┗Wゲ ;ﾐS aヴﾗﾏ けa;ﾏｷﾉ┞ 
┗ｷﾗﾉWﾐIWげっ cognitions perspectives.274       
 This part of the chapter has furnished an understanding of the current prosecution 
approach to domestic abuse that is context specific, not ahistorical or abstracted from social 
facts.275 I recognise that at least some violence against women exists as part of historical 
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(eds), Women in Law: Explorations in Law, Family and Sexuality (Routledge & Kegan Paul 1985) 71. 
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incidence of violence in families. Broadly speaking, they contend the more social disadvantage, the more social 
stress and the increased likelihood of violence. Whilst they acknowledge that sexism can contribute to social 
stress, this is to be considered only one factor as it cannot explain violence against husbands or children. 
Wｴｷﾉゲデ デｴWｷヴ aﾗI┌ゲ ｷゲ ﾗﾐ ゲデヴ┌Iデ┌ヴ;ﾉ ゲデヴWゲゲ ;ﾐS ゲﾗIｷ;ﾉｷゲ;デｷﾗﾐ W┝ヮWヴｷWﾐIWが デｴW┞ ヮヴﾗaaWヴ デｴ;デ けｷデ デ;ﾆWゲ デ┘ﾗげ ;ﾐS ┗ｷIデｷﾏ 
HWｴ;┗ｷﾗ┌ヴ ｷゲ ゲWWﾐ ;ゲ ヮﾉ;┞ｷﾐｪ ; けIWﾐデヴ;ﾉ ヴﾗﾉWげく 
275 Dobash and Dobash see this methodology broadly chiming with Weber and Marx who also sought to get 
HWﾐW;デｴ デｴW けゲ┌ヴa;IW ﾏ;ﾐｷaWゲデ;デｷﾗﾐゲげ ﾗa デｴW ゲﾗIｷ;ﾉ ヮヴﾗHﾉWﾏ ┌ﾐSWヴ ゲデ┌S┞が DﾗH;ゲｴ ;ﾐS DﾗH;ゲｴが Violence Against 
Wives (n 194) 26. 
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;ﾐS ゲﾗIｷ;ﾉ Iﾗﾐゲデヴ┌Iデｷﾗﾐゲ ﾗa ﾏWﾐげゲ Sﾗﾏｷﾐ;デｷﾗﾐ ;ﾐS Iﾗﾐデヴﾗﾉ ﾗ┗Wヴ ┘ﾗﾏWﾐく Tｴｷゲ ｪWﾐW;ﾉﾗｪ┞ ｴ;ゲ 
shown how social, cultural and political relationships between men and women generated 
an ideology that sanctions some men to use violence against their female partners. Past 
gender dynamics fostered a moral order that affirmed a hierarchy in which men are entitled 
to use force and women ought to submit. Such an examination also offers potential insight 
into current prosecutorial policy and working practice. Government VAW strategy and CPS 
policies aim to dismantle assumptions that tolerate intimate partner abuse. Strong 
prosecution indicates societal condemnation. Moreover, if preceding criminal justice 
responses demonstrated reticence to intervene, does the CPS now promote a response that 
aims to remedy past failings?  
PART TWO 
2 The Public/ Private Divide and Feminist Demands for its Eradication 
The second part of this chapter interrogates the public/ private divide as ; けヮヴWﾉ┌SWげ デﾗ 
understanding the production of gender inequality (in society and in law) and patriarchal 
structures.276 Iﾐ Hヴﾗ;S デWヴﾏゲが ┘ｴ;デ ｷゲ デヴ;Sｷデｷﾗﾐ;ﾉﾉ┞ IﾗﾐゲｷSWヴWS けヮ┌HﾉｷIげ ふﾏ;ﾉWぶ ｷﾐIﾉ┌SWゲ ゲデ;デW 
activity, the values of the market place, the work place and activities that are regulated by 
ﾉ;┘く Tｴ;デ ┘ｴｷIｴ ｷゲ ゲ;ｷS デﾗ HW けヮヴｷ┗;デWげ ふaWﾏ;ﾉWぶ ｷﾐIﾉ┌SWゲ デｴW a;ﾏｷﾉ┞が ヮWヴゲﾗﾐ;ﾉ ヴWﾉ;デｷﾗﾐゲ ﾗヴ 
behaviour unregulated by law.277 By identifying the public/ private divide as a social 
phenomenon that produces inequality for women, feminists have traditionally argued for 
the distinction to be eradicated. As けヮヴｷ┗;I┞げ was previously used to justify a lack of state 
intervention in abusive partnerships, it is now a concept that garners little rhetorical 
support, not least from DA prosecutors. The public/ private divide and its associated 
discourses therefore offer a parallel rationale for the treatment of domestic abuse by 
prosecutors both past and present. I argue, however, that けprivacyげ, bound up as it is in 
notions of けdignityげ and けfreedomげ, is not a concept that should be entirely disregarded by 
prosecutors as it holds value for some women. 
                                                          
276 K;デｴWヴｷﾐW OげDﾗﾐﾗ┗;ﾐが Sexual Divisions in Law (Weidenfeld and Nicolson 1985) 1. 
277 Ibid 3. 
59 
 
2 (i) Origins of the Public/ Private Divide 
Traditionally, lｷHWヴ;ﾉ ヮﾗﾉｷデｷI;ﾉ デｴWﾗヴｷゲデゲ IﾗﾐゲｷSWヴWS デｴW W┝ｷゲデWﾐIW ﾗa ﾗﾐWげゲ ヮヴｷ┗;デW ヴW;ﾉﾏ デﾗ 
be central to the enjoyment of the autonomous self. The private sphere ought to be 
experienced with freedom, unencumbered by the prying eyes of the state. In this liberal 
IﾗﾐIWヮデｷﾗﾐが デｴW a;ﾏｷﾉ┞ ｷゲ け┌ﾐヮヴﾗHﾉWﾏ;デｷI;ﾉﾉ┞ ヮヴｷ┗;デWげく278 By consequence, the private life of 
home and family became synonymous with the unregulated.279 The public and private 
dualism thus carries the idea that the private space buffers the private self (or family) from 
the outside world.280          
 Western intellectual tradition has not only made the distinction between the private 
from the public but has placed more value and regard on the public over the private. The 
superior status of the public sphere is characterised by its affiliation with the rational, the 
intellectual endeavour, the cultural aﾐSが ┌ﾐSﾗ┌HデWSﾉ┞が けデｴW ﾏ;ゲI┌ﾉｷﾐWげく TｴW ヮヴｷ┗;デW ゲヮｴWヴW 
by contrast is associated with nature, nurture, non-rationality, corporeality, the 
けIﾗﾐゲデWﾉﾉ;デｷﾗﾐゲ ﾗa ┗;ﾉ┌Wゲ ;ゲゲﾗIｷ;デWS ┘ｷデｴ ヴWヮヴﾗS┌Iデｷﾗﾐげ281 and, by default, the feminine. 
 Classical liberals defended the confidentiality of the private sphere. Rousseau, for 
instance, reasoned that the family should be distinct from wider society and its systems of 
justice regulating and making accountable its members. The public sphere necessitates 
regulation because it is here that self-ｷﾐデWヴWゲデ ｷゲ ヮ┌ヴゲ┌WS ;ﾐS HWI;┌ゲW けぷデへｴW ﾉWｪ;ﾉﾉ┞ 
ヴWｪ┌ﾉ;デWS ゲ┌HﾃWIデ ﾗa デｴW ヮ┌HﾉｷI ヴW;ﾉﾏ ぷｷゲへぐ ; ヴ;デｷﾗﾐ;ﾉﾉ┞ ｷﾐゲデヴ┌ﾏWﾐデ;ﾉ HWｷﾐｪくげ282 This account 
of the civil subject does not apply to the familial subject, Rousseau argued, because of the 
a;ﾏｷﾉ┞げゲ unique foundation, love. Husbands, he argued, are guided by their hearts and can 
ヮヴﾗヮWヴﾉ┞ ヴWヮヴWゲWﾐデ デｴWｷヴ ┘ｷ┗Wゲげ ｷﾐデWヴWゲデゲ Hﾗデｴ ｷﾐ a;ﾏｷﾉ┞ ;ﾐS ヮﾗﾉｷデｷI;ﾉ ﾉｷaWく Wｴｷﾉゲデ デｴW ヮ┌HﾉｷI 
sphere thus sees calculating, economic and rational self-interest, the private sphere gives 
way to fairness according to love.         
 In this liberal vision, women are simultaneously ruled in the home and denied 
participation in public politics without prejudice to their well-being because their husbands 
                                                          
278 M;ヴｪ;ヴWデ Tｴﾗヴﾐデﾗﾐが けTｴW C;ヴデﾗｪヴ;ヮｴ┞ ﾗa P┌HﾉｷI ;ﾐS Pヴｷ┗;デWげ ｷﾐ M;ヴｪ;ヴWデ Tｴﾗヴﾐデﾗﾐ ふWSぶが Public and Private: 
Feminist Legal Debates (Oxford University Press 1995) 4. 
279 OげDﾗﾐﾗ┗;ﾐ (n 276) 7. 
280 Thornton (n 278) 6. 
281 Ibid 14. 
282Jean-Jacques Rousseau, Discourse on Political Economy (translated from Oeuvres Completes) (Plaiade 1959-
1969) Volume 3, 241-242.  
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represent their best interests.283 The liberal assumption that generosity emulating from 
unconditional affection results in the fair sharing of the benefits and burdens of life ignores 
how freedoms enjoyed in public raise the status of the man both intellectually and 
pragmatically. When the male role is elevated, the danger is that this supremacy becomes 
manifest in male dominance in the home. Feminist academics have therefore frequently 
urged ヴWIﾗｪﾐｷデｷﾗﾐ ﾗa デｴW ヮ;ヴデ デｴ;デ ┘ﾗﾏWﾐげゲ ゲﾗIｷ;ﾉが WIﾗﾐﾗﾏｷI ;ﾐS ヮﾗﾉｷデｷI;ﾉ Sｷゲ;S┗;ﾐデ;ｪW ｴ;ゲ 
played in violence committed against them.284 This classical liberal reasoning is unlikely to 
meet with approbation today, least of all with those who actively seek gender equality.  
 The other obvious danger of classical lｷHWヴ;ﾉｷゲﾏげゲ ;ヴSWﾐデ SWaWﾐIW ﾗa Iｷ┗ｷﾉ ﾉｷHWヴデｷes 
contained within the public/private dualism is the resulting concealment of what takes place 
in the domestic context. A shroud comes to surround not merely the dynamics of family 
relationships but may also come to mask power struggles, coercive abuse and physical 
violence. Despite these shortcomings, け[t]he [liHWヴ;ﾉへ ﾏ┞デｴ ﾗa a;ﾏｷﾉ┞ Hﾉｷゲゲ ;ﾐS ゲWI┌ヴｷデ┞げ 
ヴWﾏ;ｷﾐWS ┗ｷヴデ┌;ﾉﾉ┞ ｷﾐデ;Iデ ┌ヮ ┌ﾐデｷﾉ デｴW ┘ﾗﾏWﾐげゲ ﾏﾗ┗WﾏWﾐデ Iｴ;ﾉﾉWﾐｪWS ｷデ ┘ｷデｴ ﾗ┗Wヴ┘ｴWﾉﾏｷﾐｪ 
evidence to the contrary.285 
2 (ii) The Relationship between Privacy, Patriarchy and Abuse in the Home 
DWWヮWﾐｷﾐｪ けヮ┌HﾉｷIげ ;ﾐS けヮヴｷ┗;デWげ ゲヮｴWヴWゲ aｷヴゲデ W┗ﾗﾉ┗WS ┘ｷデｴ デｴW ヴｷゲW ﾗa I;ヮｷデ;ﾉｷゲデ 
production and wage labour between the 16th and 18th centuries. Up until as late as the 
seventeenth century, the basic unit of production had always been the household unit.286 
However, the distinction between economic and domestic life became more starkly drawn 
thereafter because mercantilism and the factory system saw men go out to work and 
women experience growing confinement to the home.287 WﾗﾏWﾐげゲ ﾏﾗ┌ﾐデｷﾐｪ ゲﾗIｷ;ﾉ 
isolation saw domestic labour increasingly devalued as it did not play a part in the wage 
economy.288 F┌ヴデｴWヴﾏﾗヴWが ｷデ WﾐデヴWﾐIｴWS ｪWﾐSWヴWS SWﾉｷﾐW;デｷﾗﾐゲ HWデ┘WWﾐ ﾏWﾐげゲ ;ﾐS 
┘ﾗﾏWﾐげゲ ﾉｷ┗Wゲが ;ﾐS デｴWｷヴ ヴWゲヮWIデｷ┗W ┗;ﾉ┌W ﾗヴ ┘ﾗヴデｴく     
                                                          
283 Susan Okin, Justice, Gender and the Family (Chicago Press 1989) 26-27. 
284 NWｷﾉ WWHゲS;ﾉW ;ﾐS MWSゲ CｴWゲﾐW┞ LｷﾐSが けDﾗｷﾐｪ VｷﾗﾉWﾐIW デﾗ WﾗﾏWﾐぎ ‘WゲW;ヴIｴ “┞ﾐデｴWゲｷゲ ﾗn the Victimisation 
ﾗa WﾗﾏWﾐげ ｷﾐ LWW Bﾗ┘ﾆWヴ ふWSぶが Masculinities and Violence (Sage 1997). 
285 Dobash and Dobash, Violence Against Wives (n 194) 7. 
286 Ibid 50. 
287 Iﾐ ヮヴWゲWﾐデｷﾐｪ デｴｷゲ ゲﾆWデIｴ ﾗa デｴW W┗ﾗﾉ┌デｷﾗﾐ ﾗa ﾏWﾐげゲ ;ﾐS ┘ﾗﾏWﾐげゲ ヴﾗﾉWゲ I Sﾗ ﾐﾗデ ┘ｷゲｴ デﾗ ﾗ┗Wヴﾉﾗﾗﾆ デｴat the 
narrative ignores that working class and immigrant women frequently took on paid roles outside of their 
ｴﾗﾏWが ;ﾉHWｷデ ﾗaデWﾐ デｴW┞ デﾗﾗﾆ ┘ﾗヴﾆ ;ゲ SﾗﾏWゲデｷI ┘ﾗヴﾆWヴゲ ｷﾐ ﾗデｴWヴ ヮWﾗヮﾉWゲげ ｴﾗﾏWゲく NﾗﾐWデｴWﾉWゲゲが ｷﾐ Hヴﾗ;S デWヴﾏゲ 
the evolution of the spheres can be traced as described. 
288 Dobash and Dobash, Violence Against Wives (n 194) 5. 
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 Prior to デｴW ヱΓヶヰゲ ;ﾐS ヱΓΑヰゲが aW┘ ケ┌WゲデｷﾗﾐWS ﾏ;ﾐ┞ ┘ﾗﾏWﾐげゲ IﾗﾐゲWケ┌Wﾐデ 
confinement to family and domestic life, accepting it as natural and inevitable.289 It was only 
with the rise of second-wave feminism that this essentialist construction began to be 
challenged. Femｷﾐｷゲデゲ S┌ヴｷﾐｪ デｴｷゲ ヮWヴｷﾗS W┝ヮﾗゲWS ｴﾗ┘ デｴW SWﾏ;ヴI;デｷﾗﾐ ﾗa デｴW けヮ┌HﾉｷIげ ;ﾐS 
けヮヴｷ┗;デWげ ゲヮｴWヴWゲ ヮWヴヮWデ┌;デWS ゲﾗIｷWデ┞げゲ SｷaaWヴWﾐデ デヴW;デﾏWﾐデゲ ﾗa ﾏWﾐ ;ﾐS ┘ﾗﾏWﾐく TｴW┞ SヴW┘ 
ゲﾗIｷWデ┞げゲ ;デデWﾐデｷﾗﾐ デﾗ デｴW Sｷ┗ｷSW ;ゲ HWｷﾐｪ ;ﾐ WaaWIデ ﾗa ;ﾐS IﾗﾐデヴｷH┌デﾗヴ デﾗ┘;ヴSゲ けヮ;デヴｷ;ヴIｴ┞げ in 
both its structural and ideological sense.290      
 “デヴ┌Iデ┌ヴ;ﾉﾉ┞が けヮ;デヴｷ;ヴIｴ┞げ IﾗﾏヮヴｷゲWゲ デｴW ｴｷWヴ;ヴIｴｷI;ﾉ ﾗヴｪ;ﾐｷゲ;デｷﾗﾐ ﾗa ゲﾗIｷ;ﾉ ｷﾐゲデｷデ┌デｷﾗﾐゲ                                    
and social relations, the inevitable consequence of which is the subordination of certain 
individuals, groups or classes (women) to those with power, privilege and leadership 
(men).291 Those that accrue power are able to build yet more privilege. PatriarIｴ┞げゲ 
け┘ヴﾗﾐｪa┌ﾉ ゲデヴ┌Iデ┌ヴ;ﾉ ｷﾐWケ┌;ﾉｷデ┞げ デｴ┌ゲ けsystematically limits women's access to options that 
are critical to the success of their livesげ.292 By confining women to the private sphere, 
women experienced restricted public opportunities to challenge the order and the 
institutions that subordinated them. The maintenance of this disadvantage was sustained 
not only by this inhibiting structural loop but also by the ideological acquiescence of the 
many;293where challenges to it were seen as troublesome or even immoral.  
 Tｴ;デ けヮ;デヴｷ;ヴIｴ┞げ ｷゲ デｴW H;ゲｷゲ ﾗa けﾏ;ﾉW ゲ┌ヮヴWﾏ;I┞げ ;ﾐS ﾗa ┘ﾗﾏWﾐげゲ ｷﾐaWヴｷﾗヴ ゲデ;デ┌ゲ ｷﾐ 
both society and the home formed the basis of much second-wave feminism. Davies 
contends that most Western feminism would concede that feminism takes place within the 
けｴﾗヴｷ┣ﾗﾐ ﾗa ヮ;デヴｷ;ヴIｴ┞げく294 Fﾗヴ けﾉｷHWヴ;ﾉゲげ デｴW ヴﾗﾗデ ﾗa ヮ;デヴｷ;ヴIｴ┞ ﾉ;┞ ｷﾐ ; a;ｷﾉ┌ヴW デﾗ ｷﾐIﾉ┌SW 
women in pre-W┝ｷゲデｷﾐｪ ヮ┌HﾉｷI ｷﾐゲデｷデ┌デｷﾗﾐゲ ;ゲ Wケ┌;ﾉゲく Fﾗヴ けSｷaaWヴWﾐIWげ aWﾏｷﾐｷゲデゲ ｷデ ﾉ;┞ ｷﾐ ; 
IﾗﾐゲIｷﾗ┌ゲ SW┗;ﾉ┌ｷﾐｪ ﾗa ┘ﾗﾏWﾐげゲ ┌ﾐｷケ┌W ﾗaaWヴｷﾐｪゲ H┞ ｪｷ┗ｷﾐｪ ヮヴWIWSWﾐIW デﾗ ﾏWﾐげゲ ┘;┞ゲ ﾗa 
doing.295 TｴWﾐ aﾗヴ けヴ;SｷI;ﾉげ aWﾏｷﾐｷゲデゲ けげSｷaaWヴWﾐIWげ ｷゲ デｴW ┗Wﾉ┗Wデ ｪﾉﾗ┗W ﾗﾐ デｴW ｷヴﾗﾐ aｷゲデ ﾗa ぷﾏ;ﾉWへ 
Sﾗﾏｷﾐ;デｷﾗﾐげが296 meaning that, for radicals, patriarchy emerges as an effect of male 
                                                          
289 Okin (n 283) 125. 
290 “┌ゲ;ﾐ HｷヴゲIｴが けIﾐデヴﾗS┌Iデｷﾗﾐげ ｷﾐ M;ヴデｴ; FｷﾐWﾏ;ﾐ ;ﾐS ‘ﾗ┝;ﾐﾐW M┞ﾆｷデｷ┌ﾆ ふWSゲぶが The Public Nature of Private 
Violence (Routledge 1994) 5. 
291 Dobash and Dobash, Violence Against Wives (n 194) 43. 
292 Madden-Dempsey, Prosecuting Domestic Violence (n 52) 139. 
293 Dobash and Dobash, Violence Against Wives (n 194) 43. 
294 Margaret Davies, Asking the Law Question (3rd edn, Thomson 2008) 264. 
295 Carol Gilligan, In a Different Voice: Pゲ┞IｴﾗﾉﾗｪｷI;ﾉ TｴWﾗヴ┞ ;ﾐS WﾗﾏWﾐげゲ DW┗WﾉﾗヮﾏWﾐデ (Harvard University 
Press 1993). 
296 Catherine MacKinnon, Tﾗ┘;ヴS ; FWﾏｷﾐｷゲデ TｴWﾗヴ┞ ﾗa Sデ;デWげ (Harvard University Press 1989) 219. 
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domination after which gender differences are constructed only to maintain and rationalise 
the power gained.          
 From their radical perspective, Dobash and Dobash vociferously argue that this 
ゲ┌HﾗヴSｷﾐ;デｷﾗﾐ けaﾗヴﾏゲ デｴW aﾗ┌ﾐS;デｷﾗﾐ ﾗa ┘ｷaW HW;デｷﾐｪげく297 They group together what they 
consider an immutable progression from male dominance leading to female oppression and 
in turn to physical chastisement of women in the home. Violence by men, furthermore, is 
used as a way of securing and maintaining male dominance over women which is key to 
patriarchal social order.298  Tｴ┌ゲ けIﾗWヴIｷ┗W Iﾗﾐデヴﾗﾉげ ┘ｴｷIｴ ｷゲ けヮヴｷﾏ;ヴｷﾉ┞ ヮ┌ヴヮﾗゲWa┌ﾉ 
HWｴ;┗ｷﾗ┌ヴげ299 both expresses the patriarchy and is a concerted effort to perpetuate it. 
MﾗヴWﾗ┗Wヴが ┗ｷﾗﾉWﾐIW ;ｪ;ｷﾐゲデ ｷﾐデｷﾏ;デW ヮ;ヴデﾐWヴゲ WﾐS┌ヴWゲ HWI;┌ゲW ｷデ ｷゲ けゲﾗIｷ;ﾉﾉ┞ IﾗﾐSﾗﾐWSげく300 
Houston convincingly argues that it was the DﾗH;ゲｴWゲげ ふradical) explanation of domestic 
abuse that was harnessed by feminists seeking stronger criminal justice interventions.301 
The patriarchy that produces and facilitates domestic abuse for Dobash and Dobash is 
historically and socially constructed. Just as key events outlined at the start of this chapter, 
they gathered a wealth of evidence, historical and contemporary, that they assert, firmly 
places male dominance in the aetiology of violence. They suggest that this should not come 
;ゲ ;ﾐ┞ ゲ┌ヴヮヴｷゲW ｪｷ┗Wﾐ デｴ;デ けゲ┞ゲデWﾏゲ ﾗa ヮﾗ┘Wヴ ;ﾐS ;┌デｴﾗヴｷデ┞ ;ヴW ┌ﾉデｷﾏ;デWﾉ┞ H;ゲWS ﾗﾐ デｴW ┌ゲW 
ﾗヴ デｴヴW;デ ﾗa aﾗヴIWげく302 Fﾗヴ “IｴWIデWヴ デﾗﾗが け┗ｷﾗﾉWﾐIW ;ｪ;ｷﾐゲデ ┘ﾗﾏWﾐ ｷゲ デｴW ┌ﾐSWヴﾉ┞ｷﾐｪ W┗Wヴ-
ヮヴWゲWﾐデ aﾗヴIW デｴ;デ ﾏ;ｷﾐデ;ｷﾐゲ ﾏ;ﾉW ヮﾗ┘Wヴ ;ﾐS Sﾗﾏｷﾐ;デｷﾗﾐげく303   
 Violence for MacKｷﾐﾐﾗﾐ ;ゲ ┘Wﾉﾉ ｷゲ け; ヮ;ヴ;Sｷｪﾏ;デｷI ゲ┞ﾏHﾗﾉ ;ﾐS ゲデヴ;デWｪ┞ ﾗa ヮ;デヴｷ;ヴIｴ┞げ 
and cannot be reduced to individual explanations because it is a systemic invocation of 
ﾏWﾐげゲ ヮﾗゲｷデｷﾗﾐ ﾗa ヮﾗ┘Wヴ ;ﾐS ヮヴｷ┗ｷﾉWｪW ﾗ┗Wヴ ┘ﾗﾏWﾐく304 Links can clearly be made to the 
explanations the Rape Movement made of rape305 and MacKinnon connects the two crimes 
S┌W デﾗ デｴWｷヴ ﾉﾗI;デｷﾗﾐ ｷﾐ デｴW a;ﾏｷﾉ┞ ふﾗヴ ﾉﾗI┌ゲ ﾗa ヮヴｷ┗;I┞ぶぎ け┘ｴWﾐ ┘ﾗﾏWﾐ ;ヴW ゲWｪヴWｪ;デWS ｷﾐ 
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299 Dobash and Dobash, Violence Against Wives (n 194) 24. 
300 Ibid 24. 
301 Houston (n 34) 247. 
302 ‘WHWII; ;ﾐS ‘┌ゲゲWﾉﾉ DﾗH;ゲｴが け‘WゲW;ヴIｴ ;ゲ “ﾗIｷ;ﾉ AIデｷﾗﾐぎ TｴW “デヴ┌ｪｪﾉW aﾗヴ B;デデWヴWS WﾗﾏWﾐげ ｷﾐ MｷIｴWﾉﾉW 
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303 Susan Schecter, Women and Male Violence: ThW Vｷゲｷﾗﾐゲ ;ﾐS Sデヴ┌ｪｪﾉWゲ ﾗa デｴW B;デデWヴWS WﾗﾏWﾐげゲ Mﾗ┗WﾏWﾐデ 
(Southend Press 1982) 20.  
304 M┌ﾐヴﾗが けVｷﾗﾉWﾐIW Aｪ;ｷﾐゲデ WﾗﾏWﾐが けVｷIデｷﾏｴﾗﾗSげ ;ﾐS デｴW ふNWﾗぶLｷHWヴ;ﾉ “デ;デWげ ふﾐ ヱヰぶ ヲンΑく 
305 Schecter (n 303) 34 and Houston (n114) 238. 
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private, one at a time, a law of privacy will tend to protect the right of men to be let alone to 
oヮヮヴWゲゲ ぷ┘ﾗﾏWﾐへ ﾗﾐW ;デ ; デｷﾏWげく306 This radical explanation of structural patriarchy playing 
out in individual lives sees women depicted as the victims whilst men are constructed as the 
oppressors in what is, I suggest, an overly simplistic binary of victim/ oppressor.307 However, 
by drawing attention to the effect that structural inequality has on shaping our lives, 
けヴ;SｷI;ﾉげ aWﾏｷﾐｷゲデゲ IﾗヴヴWIデﾉ┞ ヴWケ┌ｷヴW ┌ゲ デﾗ ヴWIﾗﾐゲｷSWヴ ┘ｴ;デ ┘W ﾏ;┞ ｴ;┗W デｴﾗ┌ｪｴデ ;ゲ ヮ;ヴデｷI┌ﾉ;ヴ 
ﾗヴ SｷゲIヴWWデ W┗Wﾐデゲ デｴ;デ SWﾐ┞ ┘ﾗﾏWﾐげゲ ﾗヮデｷﾗﾐゲく CﾗﾐゲｷSWヴWS IﾗﾉﾉWIデｷ┗Wﾉ┞が ┘ﾗﾏWﾐげゲ 
W┝ヮWヴｷWﾐIWゲ けヴW┗W;ﾉ ; ﾐWデ ﾗa ヴWゲデヴｷIデｷﾐｪ ;ﾐS ヴWｷﾐaﾗヴIｷﾐｪ ヴWﾉ;デｷﾗﾐゲげ308 and are thus best 
understood as systemic.         
 Madden-DWﾏヮゲW┞が ; けヴ;SｷI;ﾉげ aWﾏｷﾐｷゲデ ﾉｷﾆW デｴW DﾗH;ゲｴWゲ ;ﾐS M;IKｷﾐﾐﾗﾐが ﾗHゲWヴ┗Wゲ 
the patriarchal nature of individual relationships is situated in and reflects the broader social 
structure. She asserts that DV prosecution is ripe for feminist action because in targeting 
cases of domestic violence that tend to sustain and perpetuate patriarchy (or what she 
デWヴﾏゲ けゲデヴﾗﾐｪげ I;ゲWゲぶ ヮヴﾗゲWI┌デﾗヴゲ ｴ;┗W デｴW ヮﾗ┘Wヴ デﾗ ｷﾏヮヴﾗ┗W デｴW ﾏﾗヴ;ﾉ Iｴ;ヴ;IデWヴ ﾗa デｴW 
ゲデ;デWが ヴW;ﾉｷゲW ┗;ﾉ┌Wゲ デｴ;デ ┘ｷﾉﾉ ヴWS┌IW ヮ;デヴｷ;ヴIｴ┞ ;ﾐS ｷﾐ デ┌ヴﾐ ヴWS┌IW デｴW ｷﾐIｷSWﾐIWゲ ﾗa けゲデヴﾗﾐｪげ 
domestic violence. She accords with the UN Special Rapporteur on Violence Against 
Women, Yakin Erturk who observes the consequential effects of DA prosecution as leading 
to a shift in socio-cultural norms. She also concurs with Erturk that the intrinsic effects of 
ヮヴﾗゲWI┌デﾗヴゲ HWｷﾐｪ ; けﾏﾗ┌デｴヮｷWIWげが ゲデヴﾗﾐｪﾉ┞ IﾗﾐSWﾏﾐｷﾐｪ ｪWﾐSWヴWS ┗ｷﾗﾉWﾐIWが ┘ill lead to a 
less patriarchal society.309        
 Post-modern feminists however suggest that there cannot be a single version of 
┘ﾗﾏWﾐげゲ W┝ヮWヴｷWﾐIW ﾗa ゲ┌HﾗヴSｷﾐ;デｷﾗﾐ ﾗヴ ┗ｷﾗﾉWﾐIWく “ﾗ a;ヴ ;ゲ けヮ;デヴｷ;ヴIｴ┞げ can be identified, it 
should only be so in as much as it is recognised as a matter of power operating in a 
multiplicity of ways depending on context and perspective. There is no one unified and 
                                                          
306 Catharine MacKinnon, けFeminism, Marxism, Method, and the State: Toward Feminist Jurisprudenceげ ふヱΓΒンぶ 
Signs 635, 657. 
307 Tｴﾗ┌ｪｴ ゲWW Jﾗ;ﾐﾐW Cﾗﾐ;ｪｴ;ﾐげゲ ゲ┌ｪｪWゲデｷﾗﾐ デｴ;デ ヴ;SｷI;ﾉ aWﾏｷﾐｷゲﾏが ┘ｴｷIｴ Sヴ;┘ゲ ┌ヮﾗﾐ ﾏ;ヴ┝ｷゲﾏ けﾐW┗Wヴ ｴ;ゲ 
entailed an assertion that all individual capitalists/ men oppress all individual workers/ women or that 
┘ﾗヴﾆWヴゲっ ┘ﾗﾏWﾐ ﾉ;Iﾆ ヮﾗﾉｷデｷI;ﾉ ;ｪWﾐI┞げ ｷﾐ Jﾗ;ﾐﾐW Cﾗﾐ;ｪｴ;ﾐが けBﾗﾗﾆ ‘W┗ｷW┘ぎ V;ﾐWゲゲ; M┌ﾐヴﾗ Law and Politics at 
the Perimeter: Re-W┗;ﾉ┌;デｷﾐｪ KW┞ DWH;デWゲ ｷﾐ FWﾏｷﾐｷゲデ TｴWﾗヴ┞げ (2009) Feminist Legal Studies 229, 230. 
308 Iris Young, Inclusion and Democracy (OUP 2002) 92. 
309 Y;ﾆｷﾐ Eヴデ┌ヴﾆが けIﾐデWｪヴ;デｷﾗﾐ ﾗa デｴW H┌ﾏ;ﾐ ‘ｷｪｴデゲ ﾗa WﾗﾏWﾐ ;ﾐS デｴW GWﾐSWヴ PWヴゲヮWIデｷ┗Wぎ VｷﾗﾉWﾐIW Aｪ;ｷﾐゲデ 
WﾗﾏWﾐげ ‘Wヮﾗヴデ ﾗa デｴW “ヮWIｷ;ﾉ ‘;ヮヮﾗヴデW┌ヴ ﾗﾐ VｷﾗﾉWﾐIW Aｪ;ｷﾐゲデ WﾗﾏWﾐが ｷデゲ C;┌ゲWゲ ;ﾐS CﾗﾐゲWケ┌WﾐIWゲが デﾗ デｴW 
United Nations Cﾗﾏﾏｷゲゲｷﾗﾐ ﾗﾐ H┌ﾏ;ﾐ ‘ｷｪｴデゲ EっCNくヴっヲヰヰヶっヶヱ ヲヰ J;ﾐ┌;ヴ┞ ヲヰヰヶげ ｷﾐ MｷIｴWﾉﾉW M;SSWﾐ-Dempsey, 
けTﾗ┘;ヴS ; FWﾏｷﾐｷゲデ “デ;デWぎ Wｴ;デ SﾗWゲ けEaaWIデｷ┗Wげ PヴﾗゲWI┌デｷﾗﾐ ﾗa DﾗﾏWゲデｷI VｷﾗﾉWﾐIW MW;ﾐいげ ふヲヰヰΑぶ Αヰふヶぶ MﾗSWヴﾐ 
Law Review 908, 909. 
64 
 
collective experience of male supremacy and thus post-modernism develops a nuanced 
understanding of power; rejecting a straight correlation between it and domination.310 It 
follows that from this perspective, these feminists are less likely to promote the radical no-
drop policies311 aimed at changing the social and cultural normalisation of DA and of 
patriarchy itself; rather デｴW┞ ┘ｷﾉﾉ ヮヴWaWヴ けゲ┌ヴ┗ｷ┗ﾗヴ-SWaｷﾐWSげ312 ﾗヴ けWﾏヮﾗ┘WヴﾏWﾐデげ313 
approaches to prosecution that are focused at a more individual level allowing for 
けｷﾐSｷ┗ｷS┌;ﾉ IｴﾗｷIWげ ﾗ┗Wヴ けｪヴW;デWヴ ｪﾗﾗSげく314       
 TｴW けヴ;SｷI;ﾉげ ;IIﾗ┌ﾐデ ｷゲ ┌ゲWa┌ﾉ ｷﾐゲﾗa;ヴ ;ゲ ｷデ ;ﾐIｴﾗヴゲ ;ﾐS IﾗﾐﾐWIデゲ ┘hat might 
ﾗデｴWヴ┘ｷゲW ｴ;┗W HWWﾐ Sｷ┗WヴｪWﾐデ IﾗﾐデW┝デゲ ;ﾐS W┝ヮWヴｷWﾐIWゲ ﾗa ┘ﾗﾏWﾐげゲ ┗ｷﾗﾉWﾐIW ｷﾐ ;ﾐ 
overarching structural analysis. However, the radical feminist explanation has the potential 
デﾗ ﾏｷﾐｷﾏｷゲW デｴW けIﾗﾏヮﾉW┝ ┘;┞ゲ ｷﾐ ┘ｴｷIｴ ┗ｷﾗﾉWﾐIW ｷゲ ゲデヴ┌Iデ┌ヴWS ;ﾉﾗﾐｪ ;┝Wゲ other than 
ｪWﾐSWヴげ315 and this thesis recognises that intersectional discourses about how race, class 
and sexuality also create structural disadvantage are clearly relevant as well. Moreover, 
alternative explanations such as psycho-pathology, that might prompt violence are 
IﾗﾏヮWﾉﾉｷﾐｪ ;ﾐS Sヴ;┘ ｷﾐデﾗ ケ┌Wゲデｷﾗﾐ デｴW ﾗ┗Wヴﾉ┞ SWデWヴﾏｷﾐｷゲデｷI ﾐ;ヴヴ;デｷ┗W ﾗa けヴ;SｷI;ﾉげ aWﾏｷﾐｷゲﾏく 
That said, violence should not be reduced to an inter-personal level alone where victim or 
batterer psycho-pathological explanations are preferred.316 Rather, I suggest, it should be 
understood in conjunction with its situation within broader institutional contexts and 
structural orders of power.        
 Domestic abuse, I accept therefore, does not take place in a social vacuum.317 So 
whilst it may seem that it occurs following a particularly personal occurrence, for example, 
ｷﾐ ヴWゲヮﾗﾐゲW デﾗ IｴｷﾉSI;ヴWが SﾗﾏWゲデｷI IｴﾗヴWゲが ﾏﾗﾐW┞ ﾗヴ ゲW┝が ｷﾐ a;Iデ ｷデ ｷゲ けｷﾐa┌ゲWS ;デ W┗Wヴ┞ ヮﾗｷﾐデ 
┘ｷデｴ ﾐﾗデｷﾗﾐゲぐ デｴ;デ ;ヴW ゲﾗIｷ;ﾉﾉ┞ SWヴｷ┗WS aヴﾗﾏ ; Hヴﾗ;S ;ヴヴ;┞ ﾗa W┝ヮWヴｷWﾐIWゲ ｷﾐ デｴW Iﾗﾏﾏ┌ﾐity, 
                                                          
310 Munro, Law and Politics at the Perimeter (n 192). 
311 “WW IﾐデヴﾗS┌Iデｷﾗﾐ aﾗヴ SWゲIヴｷヮデｷﾗﾐ ﾗa けﾐﾗ-Sヴﾗヮげ ヮﾗﾉｷIｷWゲく  
312 Nichols (n 75) 2116. 
313 Hoyle and Sanders (n 78) 14. 
314 Iﾐ ｴWヴ ;ヴデｷIﾉWが NｷIｴﾗﾉゲ SWゲIヴｷHWゲ デｴWゲW デ┘ﾗ ;ヮヮヴﾗ;IｴWゲ ;ゲ WｷデｴWヴ けヴ;SｷI;ﾉげ ﾗヴ けﾉｷHWヴ;ﾉげが ｴere I have preferred to 
Sｷゲデｷﾐｪ┌ｷゲｴ けヴ;SｷI;ﾉげ ┗ けヮﾗゲデ-ﾏﾗSWヴﾐげく NｷIｴﾗﾉゲ ふﾐ Αヵぶく 
315 M┌ﾐヴﾗが けVｷﾗﾉWﾐIW Aｪ;ｷﾐゲデ WﾗﾏWﾐが けVｷIデｷﾏｴﾗﾗSげ ;ﾐS デｴW ふNWﾗぶLｷHWヴ;ﾉ “デ;デWげ ふﾐ ヱヰぶ ヲンΒく  
316 That explanations based on the exceptional mental health of victim/ offender were preferred prior to the 
H;デデWヴWS ┘ﾗﾏWﾐげゲ ﾏﾗ┗WﾏWﾐデ ヮヴﾗﾏヮデWS ; けゲデヴ┌Iデ┌ヴ;ﾉ デ┌ヴﾐげ ｷゲ ﾗ┌デﾉｷﾐWS ｷﾐ Hﾗ┌ゲデﾗﾐ ふﾐ ンヴぶく 
317 KWヴゲデｷ Yﾉﾉﾗが けPﾗﾉｷデｷI;ﾉ ;ﾐS MWデｴﾗSﾗﾉﾗｪｷI;ﾉ DWH;デWゲ ｷﾐ WｷaW AH┌ゲW ‘WゲW;ヴIｴげ ｷﾐ MｷIｴWﾉﾉW Bﾗｪヴ;S ;ﾐS KWヴゲデｷ Yﾉﾉﾗ 
(eds), Feminist Perspectives on Wife Abuse (Sage 1990).  
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WIﾗﾐﾗﾏ┞  ;ﾐS ┘ｷSWヴ ゲﾗIｷWデ┞げく318 Gender roles that emerge from societal institutions and 
expectations of men and women produce dominant and dependent gender norms 
respectively.319 Jﾗｴﾐゲﾗﾐ デﾗﾗ ;ゲゲWゲゲWゲ デｴ;デ ｷa ; ﾏ;ﾐ ｴ;ヴHﾗ┌ヴゲ けデヴ;Sｷデｷﾗﾐ;ﾉげ ;デデｷデ┌SWゲ デﾗ┘;ヴSゲ 
┘ﾗﾏWﾐげゲ ヴﾗﾉWゲが ｷデ ヴWﾐSWヴゲ ｴｷﾏ ﾏﾗヴW likely to abuse his partner.320 Aligning with Johnson, Yllo 
ヮﾗｷﾐデゲ ﾗ┌デが デｴWヴW ｷゲ Hヴﾗ;S けIﾗﾐゲWﾐゲ┌ゲ ;ﾏﾗﾐｪゲデ aWﾏｷﾐｷゲデゲ デｴ;デ ゲW┝ｷゲﾏ ｷﾐ ﾗ┌ヴ ゲﾗIｷWデ┞ ;ﾐS 
a;ﾏｷﾉｷWゲ ｷゲ a┌ﾐS;ﾏWﾐデ;ﾉﾉ┞ ﾉｷﾐﾆWS デﾗ ┗ｷﾗﾉWﾐIWげく321 If patriarchal structures and relations and/or 
patriarchal attitudes have been shown to play a part in some instances of DA, let us return 
to the question of how the public/ private divide is said to perpetuate societal inequalities.  
2 (iii) The Fallacy of the Public/ Private Divide 
When second-wave feminists exposed the problem of けpatriarchyげが デｴW┞ ﾐﾗデWS デｴ;デ ｷデゲ 
effects transgressed both the public and private spheres and accordingly argued that private 
and public life was less than distinct. Tｴ;デ けデｴW ヮWヴゲﾗﾐ;ﾉ ｷゲ ヮﾗﾉｷデｷI;ﾉげ HWI;ﾏe the key feminist 
contention, denoting that our personal lives reflect and are embedded in political decision-
making and vice-versa. Pateman argued that challenging the fiction of the public/private 
SｷIｴﾗデﾗﾏ┞ けｷゲが ┌ﾉデｷﾏ;デWﾉ┞が ┘ｴ;デ デｴW aWﾏｷﾐｷゲデ ﾏﾗ┗WﾏWﾐデ ｷゲ ;Hﾗ┌デげく322 She suggested that the 
dichotomy needed to be challenged because it both serves as a function of patriarchy and 
sustains it. It has therefore been in the interests of the persisting status quo to leave the 
distinction intact. The dichotomy, she continues, is misleading because it fails to properly 
describe the lived activities of women in their daily lives who pass freely from private to 
public and back again. More than that, the distinction is false because contemporary 
theories of politics and justice assume the existence of family and, whilst never directly 
addressing family, they depend on it. Finally, the distinction is damaging because the 
SｷIｴﾗデﾗﾏ┞ SW┗;ﾉ┌Wゲ ┘ﾗﾏWﾐげゲ ﾉ;Hﾗ┌ヴゲ ;ﾐS ゲ┌ゲデ;ｷﾐゲ ; ｴｷWヴ;ヴIｴ┞ ┘ｴWヴWH┞ けヮ┌HﾉｷIげ ﾗヴ 
                                                          
318 Evan Stark and Anne Flitcraft, WﾗﾏWﾐ ;デ ‘ｷゲﾆぎ DﾗﾏWゲデｷI VｷﾗﾉWﾐIW ;ﾐS WﾗﾏWﾐげゲ HW;ﾉデｴ (Sage 1996) 31. 
Though these assertions linking patriarchal structures and violence in homes have been made by way of 
explanation for male perpetrated domestic violence by feministsが けゲI;ﾐデ ;デデWﾐデｷﾗﾐ ｴ;ゲ HWWﾐ ヮ;ｷS デﾗ デｴW 
interplay of these macro-events (such as sexual inequality) and micro-dynamicゲ ﾗa ﾏ;ﾉW Sﾗﾏｷﾐ;デｷﾗﾐげ “デ;ヴﾆ ふデｴｷゲ 
footnote) 25.  
319 Del Martin, Battered Wives (Volcano Books 1976). 
320 Johnson, A Typology of Domestic Violence (n 50) 32 interprets research by David Sugarman and Susan 
Fヴ;ﾐﾆWﾉが けP;デヴｷ;ヴIｴ;ﾉ ISWﾗﾉﾗｪ┞ ;ﾐS WｷaW-Assault: A Meta-Aﾐ;ﾉ┞デｷI ‘W┗ｷW┘げ ふヱΓΓヶぶ Jﾗ┌ヴﾐ;ﾉ ﾗa F;ﾏｷﾉ┞ VｷﾗﾉWﾐIW ヱン-
40. 
321 KWヴゲデｷ Yﾉﾉﾗが けPﾗﾉｷデｷI;ﾉ ;ﾐS MWデｴﾗSﾗﾉﾗｪｷI;ﾉ DWH;デWゲ ｷﾐ WｷaW AH┌ゲW ‘WゲW;ヴIｴげ ｷﾐ MｷIｴWﾉﾉW Bﾗｪヴ;S ;ﾐS KWヴゲデｷ Yﾉﾉﾗ 
(eds), Feminist Perspectives on Wife Abuse (Sage 1990) 28. 
322 C;ヴﾗﾉW P;デWﾏ;ﾐが けFWﾏｷﾐｷゲデ Cヴｷデｷケ┌Wゲ ﾗa デｴW P┌HﾉｷIっ Pヴｷ┗;デW DｷIｴﾗデﾗﾏ┞げ ｷﾐ “デ;ﾐﾉW┞ BWﾐﾐ ;ﾐS GWヴ;ﾉS G;┌ゲ 
(eds), Private and Public in Social Life (Croom Helm 1983). 
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デヴ;Sｷデｷﾗﾐ;ﾉﾉ┞ けﾏ;ﾉW ﾉ;Hﾗ┌ヴゲげ ;ヴW WゲデWWﾏWSく323       
 M┞ ;ｷﾏ ｴWヴW ｷゲ デﾗ IﾗﾐゲｷSWヴ P;デWﾏ;ﾐげゲ aｷﾐ;ﾉ Iヴｷデｷケ┌W ﾗa デｴW SｷゲデｷﾐIデｷﾗﾐ ふデｴ;デ デｴW 
SｷIｴﾗデﾗﾏ┞ SW┗;ﾉ┌Wゲ ┘ﾗﾏWﾐげゲ ﾉ;Hﾗ┌ヴゲぶ ;ﾐS ﾉﾗﾗﾆ ;デ デｴW ┘;┞ゲ ｷﾐ ┘ｴｷIｴ デｴW SｷゲデｷﾐIデｷﾗﾐ ゲ┌ゲデ;ｷﾐゲ 
male privilege said to be at the heart of domestic abuse. I also consider how the dichotomy 
traps abused women into staying in abusive relationships due to an absence of a preferable 
alternative. Firstly, inequality arises from the expectation that women are and will be the 
ヮヴｷﾏ;ヴ┞ IｴｷﾉS I;ヴWヴゲく WﾗﾏWﾐげゲ ;ゲゲ┌ﾏヮデｷﾗﾐ ﾗa デｴW けﾏ;デWヴﾐ;ﾉ ヴﾗﾉWげ ﾏW;ﾐゲ デｴ;デ ﾏ;ﾐ┞ ┘ﾗﾏWﾐ 
anticipate, pre-empt and accommodate this in advance of children and marriage and from 
as early as adolescence.324 Marriage, as a gender structured institution, thus heavily 
ｷﾐaﾉ┌WﾐIWゲ ┘ﾗﾏWﾐげゲ ヮゲ┞IｴﾗﾉﾗｪｷWゲ ;ﾐS occupational aspirations before they have even left 
full time education.325 This has a cyclical effect because women go on to experience reduced 
promotions and seniority at work which renders a wage gap. Thus, when the time comes for 
husband and wife to deciSW ┘ｴﾗ ┘ｷﾉﾉ デ;ﾆW ﾗﾐ デｴW IｴｷﾉS I;ヴWが デｴWｷヴ けヴ;デｷﾗﾐ;ﾉげ SWIｷゲｷﾗﾐ ｷゲ ﾏ;SW 
aﾗヴ デｴWﾏ HWI;┌ゲW ｷﾐ┗;ヴｷ;Hﾉ┞ デｴW ｴ┌ゲH;ﾐSげゲ I;ヴWWヴ ｷゲ ﾏﾗヴW ﾉ┌Iヴ;デｷ┗W ;ﾐS ｴ;ゲ ヮﾗデWﾐデｷ;ﾉ デﾗ HW 
even more so. For this reason, the cycle of inequality is perpetuated; traditional 
expectations combined with socialisation work together to reinforce sex roles and female 
disadvantage in the workplace.326         
 In the United Kingdom (UK) デﾗS;┞が ｷデ ｷゲ ヮﾗゲゲｷHﾉW デﾗ ゲWW ｴﾗ┘ ┘ﾗﾏWﾐげゲ W┝ヮWIデWS ヴﾗﾉW 
as the primary child carer affects their presence in the workplace. Numbers of full time stay 
at home mothers are, however, in decline and have fallen by 850 000 in the last 20 years to 
the current, though not insignificant, level of 2.06 million.327 This is equivalent to one in 
eight working-age women staying at home to care for children full time. The Office for 
National Statistics report, Women in the Labour Market, shows that having children renders 
women less likely to work and men more likely.328 WﾗﾏWﾐ ┘ｷデｴ ﾗﾉSWヴ IｴｷﾉSヴWﾐ aｷﾐS ｷデ けW;ゲｷWヴ 
デﾗ ヴWデ┌ヴﾐ デﾗ ┘ﾗヴﾆげ ;ﾐS their employment rate almost matches that of women with no 
children.329 The ONS report also shows that women are more likely to earn less, attain fewer 
                                                          
323 Ibid.  
324 Okin (n 283) 139. 
325 Ibid 142. 
326 Ibid 5. 
327 OaaｷIW aﾗヴ N;デｷﾗﾐ;ﾉ “デ;デｷゲデｷIゲが けF┌ﾉﾉ ‘Wヮﾗヴデ- WﾗﾏWﾐ ｷﾐ デｴW L;Hﾗ┌ヴ M;ヴﾆWデげ ふCヴﾗ┘ﾐ Cﾗヮ┞ヴｷｪｴデ ヲヰヱンぶ ヱヱ 
available at <www.ons.gov.uk/ons/dcp171776_328352.pdf> accessed 12 January 2016. 
328 Ibid 8. Having children does not appear to impact the level of skill involved in the job (whether the woman 
is a graduate or not is most determinate). 
329 Ibid 9. 
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senior roles and are (arguably as a consequence) more likely not to work following 
childbirth.330  Nonetheless women are increasingly considered to be equally responsible for 
the financial well-being of their families.331 Whilst this may be so, they are working fewer 
hours than men. 42% of female workers work part-time (a number which has remained 
broadly consistent for 30 years) compared to only 12% of men. Even when women work 
full-time, their average full-デｷﾏW ┘WWﾆ ｷゲ ヴヰ ｴﾗ┌ヴゲ Iﾗﾏヮ;ヴWS デﾗ ﾏWﾐげゲ ヴヴ ｴﾗ┌ヴ ┘WWﾆく332 A 
ﾉｷﾆWﾉ┞ W┝ヮﾉ;ﾐ;デｷﾗﾐ aﾗヴ デｴW aW┘Wヴ ｴﾗ┌ヴゲ デｴ;デ ┘ﾗﾏWﾐ ┘ﾗヴﾆ ｷゲ デｴ;デが けchildren are still 
overwhelmingly seen as mothers' responsibility and it is women who tend to put their 
I;ヴWWヴゲ ﾗﾐ ｴﾗﾉS デﾗ ﾉﾗﾗﾆ ;aデWヴ デｴWﾏげく333 Equally hard to ignore when considering the reason 
for high numbers of part-time female workers, is empirical data revealing the unequal 
distribution of domestic chores. According to recently conducted research, women are still 
performing more than 70% of the housework.334 Do these figures suggest that many women 
are working part-time, or full-time with fewer hours, because they are combining 
remunerated work with a disproportionate share of unpaid childcare and domestic 
responsibilities? Or, conversely, is it that men are not performing as many of the domestic 
tasks due to the time they spend in the public sphere of work?    
 Systematic injustices that role expectations can bestow on women are at the root of 
internal inequalities in the family.335 Economic and social vulnerability in marriage renders 
the family the locus of injustice even where it may appear that rational, considered and 
independent decisions have been made by the parties to organise their lives in a particular 
                                                          
330 The Office for National Statistics confirms that in 2013 women occupied only 33% of managerial and senior 
ﾗaaｷIｷ;ﾉゲげ ヴﾗﾉWゲく MWﾐ デWﾐS デﾗ ┘ﾗヴﾆ ｷﾐ デｴW ヮヴﾗaWゲゲｷﾗﾐ;ﾉ ﾗII┌ヮ;デｷﾗﾐゲ ;ゲゲﾗIｷ;デWS ┘ｷデｴ ｴｷｪｴWヴ ﾉW┗Wﾉゲ ﾗa ヮ;┞ デｴ;ﾐ 
women. The most common profession for men was programmers and software developers and for women 
was nursing. Programmers and software developers earned on average £20.02 per hour while nurses earned 
£16.61 in ibid 11. 
331 Martha Fineman and Roxanne Mykitiuk, The Public Nature of Private Violence: The Discovery of Domestic 
Abuse (Routledge 1994) xiv. 
332 Office for National Statistics (n 328) 1. 
333 Justine Roberts, co-aﾗ┌ﾐSWヴ ﾗa M┌ﾏゲﾐWデ ヴWヮﾗヴデWS H┞ Lﾗ┌ｷゲ; PW;IﾗIﾆ ;ﾐS “;ﾏ M;ヴゲSWﾐが け‘ｷゲW ｷﾐ ゲデ;┞-at-
home-a;デｴWヴゲ a┌WﾉﾉWS H┞ ｪヴﾗ┘ｷﾐｪ ﾐ┌ﾏHWヴゲ ﾗa aWﾏ;ﾉW HヴW;S┘ｷﾐﾐWヴゲげ The Telegraph (London 23 January 2013) 
available at <www.telegraph.co.uk/women/9822271/Rise-in-stay-at-home-fathers-fuelled-by-growing-
numbers-of-female-breadwinners.html> accessed 13 January 2016. 
M┌ﾏゲﾐWデ ｷゲ ; ┘WHゲｷデW aﾗヴ ﾏﾗデｴWヴゲ デｴ;デ ヮﾗﾗﾉゲ ﾏﾗデｴWヴゲげ W┝ヮWヴｷWﾐIWゲ ﾗa ﾏﾗデｴWヴｴﾗﾗS ｷﾐ ヮWWヴ-to-peer forums, 
product information, advice and information. It is conゲｷSWヴWS ﾗﾐW ﾗa デｴW ﾏﾗゲデ ｷﾐaﾉ┌Wﾐデｷ;ﾉ ┘ﾗﾏWﾐげゲ ゲｷデWゲ ｷﾐ デｴW 
UK see Neil Hendersen, BBC News, けWｴWﾐ ﾏ┌ﾏゲﾐWデ ゲヮW;ﾆゲが ヮﾗﾉｷデｷIｷ;ﾐゲ ﾉｷゲデWﾐげ ふLﾗﾐSﾗﾐ ヲヰ J;ﾐ┌;ヴ┞ ヲヰヱヱぶ 
available at <http://www.bbc.co.uk/news/uk-12238447> accessed 13 January 2016. 
334 Gｷ┌ﾉｷ; M;ヴｷ; ;ﾐS Dﾗデデｷ “;ﾐｷが けMWﾐげゲ Eﾏヮﾉﾗ┞ﾏWﾐデ Hﾗ┌ヴゲ ;ﾐS TｷﾏW ﾗﾐ DﾗﾏWゲデｷI CｴﾗヴWゲ ｷﾐ E┌ヴﾗヮW;ﾐ 
Cﾗ┌ﾐデヴｷWゲげ (2014) Journal of Family Issues 1023, 1034. 
335 Ibid 1023. 
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way. Vulnerability in marriage is therefore ;ゲ┞ﾏﾏWデヴｷI ;ﾐS ┘ﾗﾏWﾐげゲ WIﾗﾐﾗﾏｷI ;ﾐS ゲﾗIｷ;ﾉ 
disadvantage is caught by a cycle of social causes and expectations.   
 Economic dependence of women on their partners, can impact on their physical 
security. Where work is paid the rewards are not just concerned with material well-being. 
They include psychological, physical and intellectual well-being.336 Not only is unpaid 
housework and childcare de-valued by society and the market place (even the ONS refer to 
ゲデ;┞ ;デ ｴﾗﾏW IｴｷﾉS I;ヴWヴゲ ;ゲ けWIﾗﾐﾗﾏｷI;ﾉﾉ┞ ｷﾐ;Iデｷ┗Wげ337), ｷデ ｷゲ ﾗaデWﾐ IﾗﾐゲｷSWヴWS け┌ﾐヮヴﾗS┌Iデｷ┗Wげ 
even at a personal level ;ﾐS ﾏ;┞ ｴ;┗W デｴW WaaWIデ ﾗa ┌ﾐSWヴﾏｷﾐｷﾐｪ ; ヮWヴゲﾗﾐげゲ ﾗ┘ﾐ ヮWヴIWヮデｷﾗﾐ 
of their capabilities. Furthermore, where one partner in a relationship earns (or earns more) 
and the other does not (or earns significantly less) money can become a source of conflict. 
Moreover, a distinct impact on the distribution of power can emerge through coercive 
control of finances.         
 WﾗﾏWﾐげゲ ヮ;ヴデｷI┌ﾉ;ヴ WIﾗﾐﾗﾏｷI ┗┌ﾉﾐWヴ;Hｷﾉｷデ┞ ;ゲ ; IﾗﾐゲWケ┌WﾐIW ﾗa ﾏ;ヴヴｷ;ｪW HWIﾗﾏWゲ 
ﾏﾗゲデ IﾉW;ヴ ;デ Sｷ┗ﾗヴIW ┘ｴWﾐ ┘ﾗﾏWﾐげゲ aｷﾐ;ﾐIｷ;ﾉ ヮﾗゲｷデｷﾗﾐゲ can ヮﾉ┌ﾏﾏWデ ┘ｴｷﾉW ﾏWﾐげゲ ┘W;ﾉデｴ 
improves.338 WWｷデ┣ﾏ;ﾐげゲ AﾏWヴｷI;ﾐ ゲデ┌S┞ The Divorce Revolution showed that divorced 
┘ﾗﾏWﾐげゲ ゲデ;ﾐS;ヴS ﾗa ﾉｷ┗ｷﾐｪ aWﾉﾉ H┞ ΑンХ ┘ｴｷﾉゲデ Sｷ┗ﾗヴIWS ﾏWﾐげゲ ヴﾗゲW H┞ ヴヲХく339 Ia ┘ﾗﾏWﾐげゲ 
economic situation is disadvantaged on divorce, this has consequences for women feeling 
trapped in unhappy or violent relationships with the potential for abuse to continue.340
 Public structural inequalities can therefore be shown to affect family inequalities. If a 
man wields economic, social ;ﾐS ヮゲ┞IｴﾗﾉﾗｪｷI;ﾉ ヮﾗ┘Wヴ ;ゲ ; IﾗﾐゲWケ┌WﾐIW ﾗa ｴｷゲ ヮ;ヴデﾐWヴげゲ 
undervalued labour, this can manifest in a power imbalance in the relationship, the 
consequence of which, as explored above, can be coercive control and violence.341 If the 
                                                          
336 Okin (n 283) 151-152. 
337 OaaｷIW aﾗヴ N;デｷﾗﾐ;ﾉ “デ;デｷゲデｷIゲが けSpreadsheet: Economically Inactive People Aged 16 to 64 Looking After the 
Family/HﾗﾏWげ ;┗;ｷﾉ;HﾉW ;デ 
<http://www.ons.gov.uk/ons/search/index.html?pageSize=50&sortBy=none&sortDirection=none&newquery=econ
omically> accessed 15 February 2016. 
338 Okin (n 283) 161.  
339 Lenore Weitzman, The Divorce Revolution: The Unexpected Social Consequences of Women and Children in 
America (Free Press 1985) in ibid 161. 
340 Dobash and Dobash, Violence Against Wives (n 194) lack of resources is cited as the primary reason many 
women either do not leave or, having left, return to their previously violent husbands. 
341 Michael Johnson, けPatriarchal Terrorism and Common Couple Violence: Two Forms of Violence Against 
WﾗﾏWﾐげ ふヱΓΓヵぶ Journal of Marriage and Family, 283. 
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division of opportunities rests unchallenged and unchanged, Okin argues that the long era 
of patriarchy and resultant violence persists.342  
2 (iv) Retrieving the Affirmative Potential of Privacy  
The public/ private dualism, as we have seen, is fragmented and when subjected to 
analysis, the distinction fails to be sustained. There is, as I have exposed above, an obvious 
blending of the two distinct spheres and consequently the purported dichotomy is 
overdrawn. OげDﾗﾐﾗ┗;ﾐ ;S┗ｷゲWゲ デｴ;デ けぷデへhe whole fabric of the personal life is imprinted with 
colours from elsewhere. Not to acknowledge this, and to pretend that the private is free, 
leads to a f;ﾉゲW ;ﾐ;ﾉ┞ゲｷゲくげ343 Not only does the public/ private distinction fall apart when 
scrutinised, but the danger is that any critique of the dichotomy inevitably falls prey to being 
framed in its very terms.344 TｴW けゲﾗﾉ┌デｷﾗﾐげ HWIﾗﾏWゲ ﾗﾐW ﾗa ﾏ;ヮヮｷﾐｪ ヮ┌HﾉｷI ゲヮｴWヴW ┗alues 
onto the private in an attempt to eradicate the dualism.     
 LWデ ┌ゲ W┝;ﾏｷﾐW ｴﾗ┘ デｴｷゲ けゲﾗﾉ┌デｷﾗﾐげ ｴ;ゲ ﾏ;ﾐｷaWゲデWS ｷﾐ デｴW ;ヴW; ﾗa SﾗﾏWゲデｷI ┗ｷﾗﾉWﾐIWく 
Historically, as we have seen, the distinction was used to justify state inaction; privacy 
invoked immunity from male hegemonic practices, specifically violence in the home. It 
ヮWヴﾏｷデデWS ┘ｴ;デ ｴ;ヮヮWﾐWS けｷﾐ デｴW ヮヴｷ┗;デW ゲヮｴWヴWげ デﾗ HW IﾗﾐゲｷSWヴWS ┘ｴﾗﾉﾉ┞ ; IﾗﾐIWヴﾐ 
between individuals, for which there was no social responsibility to address.345 What we see 
currently in criminal justice practice however is a reversal of approach, one that, however 
consciously, refuses to accede to classical liberal rhetoric about the value of privacy. The 
danger then of modern law enforcement approaches to domestic abuse, in their concerted 
effort to give voice to domestic abuse victims and with their emphasis on bringing 
ヮWヴヮWデヴ;デﾗヴゲ デﾗ ;IIﾗ┌ﾐデが ｷゲ デｴ;デ ;ﾐ┞ IﾗﾐIWヴﾐゲ ;Hﾗ┌デ WﾐIヴﾗ;Iｴｷﾐｪ ｷﾐデﾗ けヮヴｷ┗;デW ﾉｷ┗Wゲげ ;ヴW 
ignored.            
 In Regina v C,346 Lord Justice Moses in the Court of Appeal sums up the modern 
criminal justice approach. The following passage is indicative of a system that is valiantly 
seeking to reverse the inadequate criminal justice approach of previous generations: 
                                                          
342 “┌ゲ;ﾐ Oﾆｷﾐが けGWﾐSWヴが デｴW P┌HﾉｷIが ;ﾐS デｴW Pヴｷ┗;デWげ ｷﾐ AﾐﾐW Pｴｷﾉﾉｷヮゲ ふWSぶが Oxford Readings in Feminism: 
Feminism and Politics (Oxford University Press 1998) 136. 
343 Katherine OげDﾗﾐﾗ┗;ﾐが Sexual Divisions in Law (Weidenfeld and Nicholson 1985) 15. 
344 Lacey, Unspeakable Subjects (n 196) 83. 
345 Eﾉｷ┣;HWデｴ “IｴﾐWｷSWヴが けTｴW VｷﾗﾉWﾐIW ﾗa Pヴｷ┗;I┞げ ｷﾐ M;ヴデｴ; FｷﾐWﾏ;ﾐ ;ﾐS ‘ﾗ┝;ﾐﾐW M┞ﾆデｷ┌ﾆ ふWSゲぶが The Public 
Nature of Private Violence: The Discovery of Domestic Abuse (Routledge 1994) 43. 
346 [2007] EWCA Crim 3463, para 13. 
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けTﾗ SWゲIヴｷHW デｴW ヮ;ヴデｷI┌ﾉ;ヴ ヮ;ヴデﾐWヴが HW ｷデ デｴW ┘ﾗﾏ;ﾐ ふ;ゲ ｷデ ┌ゲ┌;ﾉﾉ┞ ｷゲぶ ﾗヴ ; ﾏ;ﾐ ;ゲ さデｴW 
┗ｷIデｷﾏざ IﾗﾐIW;ﾉゲ デｴW デヴ┌デｴ ﾗa デｴWゲW I;ゲWゲが ﾐ;ﾏWﾉ┞ デｴ;デ デｴW ヮ┌HﾉｷI ;ヴW デｴW ┗ｷIデｷﾏく 
These cases are prosecuted not just in the interest of the particular person 
concerned who has been visited with violence, but in the interests of all of us. In that 
ゲWﾐゲW デﾗ SWゲIヴｷHW ｷデ ;ゲ さSﾗﾏWゲデｷI ┗ｷﾗﾉWﾐIWざ ｷゲ ;ﾐ ┌ﾐaﾗヴデ┌ﾐ;デW デWヴﾏ ね  it is violence, 
ﾃ┌ゲデ ;ゲ ;ﾐ┞ ﾗデｴWヴ ┗ｷﾗﾉWﾐIWが ;ﾐS デｴ;デ ｷゲ デｴW IﾗﾐIWヴﾐ ﾗa ;ﾉﾉ ﾗa ┌ゲくげ  
TｴW Cﾗ┌ヴデげゲ ┌ﾐSWヴゲデ;ﾐSｷﾐｪ ﾗa けヮヴｷ┗;デW ┗ｷﾗﾉWﾐIWげ347 here goes further than suggesting that 
domestic violence is a public concern. It suggests that the public are the victim. It speaks to 
ﾐﾗデ ﾗﾐﾉ┞ デｴW けヮ;ヴデｷI┌ﾉ;ヴｷデ┞げ ﾗa デｴW ﾗaaWﾐIW ┗ｷゲ-a-┗ｷゲ デｴW ┗ｷIデｷﾏが H┌デ ;ﾉゲﾗ デｴW IヴｷﾏWげゲ 
けｪWﾐWヴ;ﾉｷデ┞げく348 It signposts those tasked with decision-making in such cases. It suggests the 
けヮ┌HﾉｷI ｷﾐデWヴWゲデげ ｷゲ ﾏWデ デｴヴﾗ┌ｪｴ ヮヴﾗゲWI┌デｷﾗﾐが ｷヴヴWゲヮWIデｷ┗W ﾗa IﾗﾐゲｷSWヴ;デｷﾗﾐゲ ﾗa ヮヴｷ┗;I┞ ;ﾐS 
the value people place upon it.         
 The judgment falls short of explaining why the public are the victim save to say that 
any violence is the concern of us all. The Lord Justices did not engage with any suggestion of 
intimate partner abuse as a historic problem of sexism or as a residue of male ownership of 
┘ﾗﾏWﾐく TｴW ﾃ┌SｪﾏWﾐデ SﾗWゲ ﾐﾗデ ゲヮW;ﾆ デﾗ ┘ﾗﾏWﾐげゲ ゲ┌HゲWヴ┗ｷWﾐデ ゲデ;デ┌ゲ ｷﾐ ゲﾗIｷWデ┞が in the 
workplace or as carers. They do not propose a solution overtly seeking to tackle societal 
changes at a structural level. So, whilst the Lords do not attempt a diagnosis for the 
prevalence of male on female domestic violence, they do prescribe their preferred way 
forward: a wider interpretation of the rules of evidence to assist prosecutors in pursuing 
criminal convictions without victim support. The effect of the judgment is to accord with the 
けヴ;SｷI;ﾉげ aWﾏｷﾐｷゲデ ヮWヴゲヮWIデｷ┗W デｴ;デ DA ｷゲ ; IヴｷﾏW ;ｪ;ｷﾐゲデ the state.349 Its effect also aligns with 
feminists who prescribe criminal justice intervention in domestic abuse as deterrence350 and 
feminists who believe the state is best placed to act as a neutral arbiter between the violent 
manifestation of power imbalances, as described by the Dobashes, between men and 
women.351 It falls short of Madden-DWﾏヮゲW┞げゲ Iﾉ;ｷﾏ デｴ;デ Iｴ;ﾐｪWゲ デﾗ ヮ;デヴｷ;ヴIｴ;ﾉ ゲデヴ┌Iデ┌ヴWゲ 
in society are necessary and that the prosecution of violence against women will facilitate a 
                                                          
347 DﾗﾏWゲデｷI ┗ｷﾗﾉWﾐIW ｷゲ ﾗﾐW aﾗヴﾏ ﾗa けヮヴｷ┗;デW ┗ｷﾗﾉWﾐIWげ ｷﾐ Fineman and Mykitiuk, The Public Nature of Private 
Violence (n 331). 
348 Schneider, Battered Women and Feminist Lawmaking (n 94)  65-73. 
349 Nichols (n 75) 2114. 
350 L;┌ヴｷW WﾗﾗSゲが けLｷデｷｪ;デｷﾗﾐ ﾗﾐ BWｴ;ﾉa ﾗa B;デデWヴWS WﾗﾏWﾐげ ふヱΓΑΓぶ WﾗﾏWﾐゲ ‘ｷｪｴデゲ L;┘ ‘WヮﾗヴデWヴ Αく WﾗﾗSゲ ┘;ゲ 
a lawyer in the 1977 Bruno v Codd New York Supreme Court case. 
351 P;┌ﾉｷﾐW GWWが けEﾐゲ┌ヴｷﾐｪ PﾗﾉｷIW PヴﾗデWIデｷﾗﾐ aﾗヴ B;デデWヴWS WﾗﾏWﾐぎ TｴW “Iﾗデデ ┗ H;ヴデ “┌ｷデ ふヱΓΒンぶ “ｷｪﾐゲ ヵヵヴく 
71 
 
less patriarchal state.352          
 The danger of such a belief in the overriding public interest to prosecute domestic 
violence is that the state potentially falls into the trap that Lacey cautions against. As far as 
privacy is concerned, by mapping public sphere expectations and responses (the 
expectation of prosecution of assaults against the person) onto an event that takes place in 
the home, any value (or any convergent value) that privacy may be considered to have is 
bulldozed. Wider than privacy, the danger is that what replaces intimate partner coercion in 
the home is the potential for state coercion of abused women.353    
 Tｴｷゲ けゲ;ﾏWﾐWゲゲ ﾗa デヴW;デﾏWﾐデげ Wﾏヮｴ;ゲｷゲ H┞ ヮﾗﾉｷIW ;ﾐS ヮヴﾗゲWI┌デﾗヴゲ ┘;ゲ ;ヴｪ┌;Hﾉ┞ 
justifiable in the short term to mark the seriousness with which law enforcement agencies 
would now be taking domestic violence.354 It reflected and marked the change in public 
perceptions regarding domestic violence on one hand and the equal treatment women 
could expect as victims before the criminal law on the other. Howeverが けぷﾐへow that it is 
ｪWﾐWヴ;ﾉﾉ┞ ;IIWヮデWS デｴ;デ SﾗﾏWゲデｷI ┗ｷﾗﾉWﾐIW ｷゲ ┘ヴﾗﾐｪ ;ﾐS ;ｪ;ｷﾐゲデ デｴW ﾉ;┘げ355 a more 
sophisticated analysis to the prosecution of offences that take place in the privacy of the 
home is required. We must recognise that sameness of treatment of violent crime 
IﾗﾏﾏｷデデWS ;ｪ;ｷﾐゲデ ┘ﾗﾏWﾐ ｷﾐ デｴW ｴﾗﾏW けｷゲ Iヴ┌SW ;ﾐS ﾐﾗﾐ-SｷゲIWヴﾐｷﾐｪげく356   
 Whilst the concept of privacy has been overwhelmingly regarded as problematic for 
second-wave feminists as the facilitator of female oppression by allowing male domination 
in the home to pass with impunity, Boyd urges us to retain the ideological division if only to 
prevent us from falling into an abyss of indeterminacy.357 Whilst I do not accept that this is 
reason enough to adhere to the notion of the dualism, I do propose that there is value in 
recognising the importance people place on their own privacy. Simply rejecting the idea of 
privacy for battered women and opting for state intervention risks failing to remodel a 
                                                          
352 Michelle Madden-Dempsey, Prosecuting Domestic Violence (n 52). 
353 Coker warns about the potential for state action to simultaneously empower and disempower women: 
Dﾗﾐﾐ; CﾗﾆWヴが けCヴｷﾏW Cﾗﾐデヴﾗﾉ ;ﾐS FWﾏｷﾐｷゲデ L;┘ ‘Waﾗヴﾏ ｷﾐ DﾗﾏWゲデｷI VｷﾗﾉWﾐIW L;┘げ ふヲヰヰヱぶ Bヴｷデｷゲｴ Cﾗﾉ┌ﾏHｷ; L;┘ 
Review 801, 801.  
354 2006 saw the police and CPS radically alter their approach to the prosecution of domestic violence by 
making pro-prosecution decisions. J;Iケ┌WﾉｷﾐW “WHｷヴWが けTｴW PﾗﾉｷIｷﾐｪ ﾗa Iﾐデｷﾏ;デW P;ヴデﾐWヴ Vｷﾗﾉence: Understanding 
D;デ; ;ﾐS M;ﾐ;ｪｷﾐｪ ‘ｷゲﾆげ ふヲヰヱヵぶ ゲヮW;ﾆｷﾐｪ ;デ デｴW Fｷｪｴデｷﾐｪ FWﾏｷIｷSW CﾗﾐaWヴWﾐIWが Q┌WWﾐ M;ヴ┞ Uﾐｷ┗Wヴゲｷデ┞ ﾗa 
London 6 November 2015. 
355 HﾗﾏW OaaｷIWが け“;aWデ┞ ;ﾐS J┌ゲデｷIWぎ TｴW Gﾗ┗WヴﾐﾏWﾐデげゲ ヮヴﾗヮﾗゲ;ﾉゲ ﾗﾐ DﾗﾏWゲデｷI VｷﾗﾉWﾐIWげ ふHM“O ヲヰヰンぶ Βく 
356 Fineman, The Public Nature of Private Violence (n 331) 55. 
357 Susan Boyd, Challenging the Public/Private Divide: Feminism, Law and Public Policy (University of Toronto 
Press 1997) 4. 
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けﾏﾗヴW ﾐ┌;ﾐIWS デｴWﾗヴ┞ ﾗa ┘ｴWヴW デﾗ Sヴ;┘ デｴW Hﾗ┌ﾐS;ヴｷWゲ HWデ┘Wen public and private, and a 
デｴWﾗヴ┞ ﾗa ヮヴｷ┗;I┞ デｴ;デ ｷゲ Wﾏヮﾗ┘Wヴｷﾐｪげく358 When seeking to identify how privacy can offer 
empowerment, it may be more advantageous to ask what, if anything, gives privacy its 
special value? Privacy can enable individual decision-making, opportunities for self-
development and escape. More than that, privacy can facilitate autonomy, equality, liberty 
;ﾐS HﾗSｷﾉ┞ ｷﾐデWｪヴｷデ┞ ;ﾉﾉ ﾗa ┘ｴｷIｴ I;ﾐ HW IﾗﾐゲｷSWヴWS IWﾐデヴ;ﾉ デﾗ ┘ﾗﾏWﾐげゲ ┘Wﾉﾉ-being and self-
determination.359 Privacy brings opportunities to develop intimate relationships, occasions 
aﾗヴ SW┗Wﾉﾗヮｷﾐｪ ﾏWﾐデ;ﾉ ;ﾐS IヴW;デｷ┗W I;ヮ;IｷデｷWゲ ;ﾐS デﾗ ゲｴWS ﾗﾐWげゲ ヮ┌HﾉｷI けヴﾗﾉWげく360  
 Schneider rightly argues therefore デｴ;デ デｴWヴW ｷゲ け;aaｷヴﾏ;デｷ┗W ヮﾗデWﾐデｷ;ﾉげ ｷﾐ デｴW IﾗﾐIWヮデ 
of privacy.361 Lacey and Fineman too urge that its value should be recognised and protected 
by the state and other powerful institutions.362 Despite its けrhetorical potentialげ363 or 
perhaps because of it, the public/ private dualism needs to be reconsidered and 
reconstituted so that privacy is valued and respected. To that extent at least, recognition of 
デｴW SｷaaWヴWﾐIW HWデ┘WWﾐ デｴW ヮ┌HﾉｷI ;ﾐS ヮヴｷ┗;デW ﾗ┌ｪｴデ ﾐﾗデ デﾗ HW IﾗﾐゲｷSWヴWS ; け┘ヴﾗﾐｪ デ┌ヴﾐ ﾗﾐ 
デｴW ┘;┞ デﾗ ;ﾐ ;ﾐゲ┘Wヴげく364        
 Schneider cautions that it is the rhetoric of privacy that has the effect of devaluing 
women and rendering their voice unworthy of attention or regulation. The rationale for 
defending the idea of the public and private spheres ignores its systemic effects for which 
the state must bear some responsibility. I am not proposing reliance on the rhetoric of the 
public and private spheres, rather acknowledgement that privacy can have value and that 
accordingly it is one aspect that, all other things being equal, prosecutors could bring into 
consideration.           
 If there is affirmative value in privacy, then prosecutors need to respect and 
                                                          
358 Eﾉｷ┣;HWデｴ “IｴﾐWｷSWヴが けTｴW VｷﾗﾉWﾐIW ﾗa Pヴｷ┗;I┞げ ｷﾐ M;ヴデｴ; FｷﾐWﾏ;ﾐ ;ﾐS ‘ﾗ┝;ﾐﾐW M┞ﾆデｷ┌ﾆ ふWSゲぶが The Public 
Nature of Private Violence: The Discovery of Domestic Abuse (Routledge 1994) 37. 
359 Ibid 40. 
360 “┌ゲ;ﾐ Oﾆｷﾐが けGWﾐSWヴが デｴW P┌HﾉｷIが ;ﾐS デｴW Pヴｷ┗;デWげ ｷﾐ AﾐﾐW Pｴｷﾉﾉｷヮゲ ふWSぶが Oxford Readings in Feminism: 
Feminism and Politics (OUP 1998) 134. 
361 Schneider (n 359) 40. 
362 Lacey, Unspeakable Subjects (n 196) 82; and Martha Fineman, The Autonomy Myth (The New Press 2004) 
293. 
363 LｷﾐS; KWヴHWヴが け“Wヮ;ヴ;デW “ヮｴWヴWゲが FWﾏ;ﾉW WﾗヴﾉSゲが WﾗﾏWﾐげゲ Pﾉ;IWぎ TｴW ‘ｴWデﾗヴｷI ﾗa WﾗﾏWﾐげゲ Hｷゲデﾗヴ┞げ ふヱΓΒΒぶ 
Journal of American History 9. 
364 Madden-Dempsey, Prosecuting Domestic Violence (n 52) 26 asserts that whiﾉゲデ デｴW けSｷIｴﾗデﾗﾏ┞ ｪWﾐWヴ;デWゲ 
ﾐW;デ ;ﾐ;ﾉ┞デｷI I;デWｪﾗヴｷWゲぐぷｷデ ｷゲへぐ;デ デｴW W┝ヮWﾐゲW ﾗa ﾗHゲI┌ヴｷﾐｪ デｴW ┗;ﾉ┌Wゲ デｴ;デ ┌ﾐSWヴﾉｷW デｴW SｷゲデｷﾐIデｷﾗﾐげ ;ﾐS デｴ;デ 
けｪｷ┗Wﾐ デｴW ｷﾉﾉWｪｷデｷﾏ;デW ┌ゲW デｴW SｷゲデｷﾐIデｷﾗﾐ ｴ;ゲ HWWﾐ ヮ┌デ ｷﾐ デｴW IﾗﾐデW┝デ ﾗa SﾗﾏWゲデｷI ┗ｷﾗﾉWﾐIW ぷIヴW;デｷﾐｪ ; I;デWｪﾗヴ┞ 
of private in which some people are left free to exploit and abuse others with impunity] I believe the price we 
ヮ;┞ aﾗヴ ｷデゲ ┌ゲW ｷゲ ゲｷﾏヮﾉ┞ デﾗﾗ ｴｷｪｴくげ  
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appreciate its significance. Privacy should not be synonymous with state inaction to the 
detriment of abused women, nor should a determination to treat privately occurring crime 
as any other publicly occurring crime mean mandatory arrest and prosecutions. Rather 
there needs to be a respectful consideration of privacy bearing in mind its potential to 
permit women agency in their own lives.365 In determining where to draw the boundaries of 
privacy, it is valuable to consider that the benefits for some women of privacy are that 
privacy is precisely what they want.       
 CﾗﾐIWｷ┗WS ﾗa ;ゲ デｴW けIヴW;デｷﾗﾐ ﾗa ﾆﾐﾗ┘ﾉWSｪWげが366 privacy may highlight instances 
┘ｴWヴW ゲ┌ヮWヴaｷIｷ;ﾉ ﾗヴ けヮ┌HﾉｷI ﾆﾐﾗ┘ﾉWSｪWげ ｷゲ ゲｷﾏヮﾉ┞ ｷﾐaWヴｷﾗヴく ‘ﾗゲen suggests that genuine 
knowledge of a person may only be ascertainable over the passage of time among a handful 
ﾗa IﾉﾗゲW ヴWﾉ;デｷﾗﾐゲｴｷヮゲく A ヮWヴゲﾗﾐげゲ IﾗﾏヮﾉW┝ｷデ┞ I;ﾐ ﾗﾐﾉ┞ HW ┌ﾐSWヴゲデﾗﾗS ｷﾐIヴWﾏWﾐデ;ﾉﾉ┞ ﾗ┌デ ﾗa 
the gaze of public scrutiny.367 For this reason, follo┘ｷﾐｪ ‘ﾗゲWﾐげゲ ﾉﾗｪｷIが ｷﾐaﾗヴﾏ;デｷﾗﾐ ヮヴﾗ┗ｷSWS 
to prosecutors may only ever reveal passing truths about people and their relationships. 
“┌Iｴ ｷﾐaﾗヴﾏ;デｷﾗﾐ ﾏ;┞ ﾐﾗデ ヴW┗W;ﾉ デｴW WﾐデｷヴW ヮｷIデ┌ヴWく IﾐSWWSが けぷ;へﾉﾉ ヮ┌HﾉｷI ﾆﾐﾗ┘ﾉWSｪW SW;ﾉゲ ｷﾐ 
stereotypes and generalizations, so that all individuals who become the subject of public 
ﾆﾐﾗ┘ﾉWSｪW ヴｷゲﾆ ﾏｷゲヴWヮヴWゲWﾐデ;デｷﾗﾐくげ368 TｴﾗゲW ｷﾐ デｴW HWゲデ ヮﾗゲｷデｷﾗﾐ デﾗ ﾆﾐﾗ┘ けデヴ┌W 
ﾆﾐﾗ┘ﾉWSｪWげ369about a perpetrator and their relationship with the victim are likely to be 
those with a complete picture.370        
 Connecting privacy with dignity also lends weight to my contention that prosecutors 
need to recognise the value of privacy for victims. Dignity refers to a state of being that is 
worthy of respect. Dignity therefore situates people within social relationships and 
communities and suggests that individuals owe one another the social norms that allow self-
worth.371 This is akin to decency. Post suggests that certain professions are instrumentally 
organised and for that reason, they evade the social norms that exist between everyday 
                                                          
365 Schneider, Battered Women and Feminist Lawmaking (n 94) 89-Γヰく TｴW S┌;ﾉｷゲﾏ HWデ┘WWﾐ け;ｪWﾐI┞げ ;ﾐS 
け┗ｷIデｷﾏｷゲ;デｷﾗﾐげ ｷゲ SｷゲI┌ゲゲWS HWﾉﾗ┘く 
366 ‘ﾗHWヴデ Pﾗゲデが けTｴヴWW CﾗﾐIWヮデゲ ﾗa Pヴｷ┗;I┞げ ふヲヰヰヱぶ ΒΓふヶぶ GWﾗヴｪWデﾗ┘ﾐ L;┘ Jﾗ┌ヴﾐ;ﾉ ヲヰΒΑが ヲヰΒΑく 
367 Jeffrey Rosen, The Unwanted Gaze: The Destruction of Privacy in America (Vintage Books 2001) 10. 
368 Post (n 366) 2090. 
369 Rosen (n 367) 8. 
370 Whilst I am clearly suggesting here that victims, as opposed to prosecutors, are likely to have this complete 
picture, discussion about when the victim may be so severely abused that she is no longer in a position to have 
objectivity about the perpetratﾗヴ ;ヴW IﾗﾐゲｷSWヴWS ﾏﾗヴW a┌ﾉﾉ┞ ｷﾐ Cｴ;ヮデWヴ T┘ﾗく “WW DWﾐﾐｷゲ “;I┌┣┣ﾗが けHﾗ┘ “ｴﾗ┌ﾉS 
Police Respond to Domestic Violence: A Therapeutic Jurisprudence Analysis of Mandatory Arrest (1998) Santa 
Clara Law Review 765, 775 in which he identifies circumstances in which the victim may have become unable 
to voice her preferences. 
371 Post (n 366) 2092-2093. 
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ｷﾐデWヴ;Iデｷﾗﾐゲ HWデ┘WWﾐ ヮWﾗヮﾉWく Tｴ┌ゲ けヮヴｷ┗;I┞ SﾗWゲ ﾐﾗデ ﾐﾗヴﾏ;ﾉﾉ┞ ﾗHデ;ｷﾐ HWデ┘WWﾐ ゲ┌ヴｪWﾗﾐゲ ;ﾐS 
デｴWｷヴ ヮ;デｷWﾐデゲげ HWI;┌ゲW ゲ┌ヴｪWﾗﾐゲ デWﾐS デﾗ ┗ｷW┘ ヮ;デｷWﾐデゲ ;ゲ HﾗSｷWゲ デﾗ HW ｴW;ﾉWS ふヴ;デｴWヴ デｴ;ﾐ 
;ゲ けヮWヴゲﾗﾐゲ SWゲWヴ┗ｷﾐｪ ﾗa ヴWIｷヮヴﾗI;ﾉ ﾐﾗヴﾏゲ ﾗa ヴWゲヮWIデげぶく372 Similarly, historians and 
;ヴIｴ;Wﾗﾉﾗｪｷゲデゲ ┗ｷW┘ デｴWｷヴ ゲ┌HﾃWIデゲ ;ゲ けﾗHﾃWIデゲ デﾗ HW ┌ﾐSWヴゲデﾗﾗSげく373 What then of 
prosecution lawyers and the victims and perpetrators they encounter? As far as 
perpetrators are concerned, they ought to face justice.374 As far as victims of domestic 
violence are concerned I would suggest that they are viewed as potential future victims for 
whom prosecutors must do everything in their power to protect. By virtue of their 
professional responsibilities I suggest that engagement with the norms of privacy is similarly 
evaded by prosecutors.375 Prosecutors need to be mindful, however, of how their role may 
ｷﾏヮ;Iデ ﾗﾐ ; ┗ｷIデｷﾏげゲ Sｷｪﾐｷデ┞く         
 The affirmative potential of privacy might also be equated to けfreedomげ376 as it 
permits individuals to carve out a space where they are permitted to define themselves.377 
The state and its agents have the potential to both enhance the freedom privacy affords and 
to threaten it. For some, to be left alone, not interfered with nor scrutinised could be 
considered the basis of freedom. For libertarians this narrow version of freedom is their 
central tenet. Individual freedom for liberals represents the absence of external constraints 
ﾗﾐ ; ヮWヴゲﾗﾐげゲ ;Iデｷﾗﾐゲく MｷﾉﾉWヴ ｷSWﾐデｷaｷWゲ デｴｷゲ ｷSW; ;ゲ ; negative understanding of freedom and 
suggests that this conception gives liberalism its greatest weight; who could fail to be 
seduced by the virtues of a social order that extends the greatest freedom to the greatest 
number?378 Wｴｷﾉゲデ H;┞Wﾆげゲ け;HゲWﾐIW ﾗa IﾗWヴIｷﾗﾐげ デｴWﾗヴ┞ W┝tends the idea of negative 
freedom to its limit, it is arguably now an untenable position (liberals would now accept that 
laws are necessary to ensure certain freedoms). Liberals, however, still maintain that the 
                                                          
372 Ibid 2093. 
373 Ibid 2093. 
374 Where the evidential and public interest tests are met. 
375 My assertion here is, arguably, borne out in Chapter Four. 
376 My appraisal of the value of freedom here clearly sits in contrast to the type of freedom and dignity that 
neoliberals envisage (see Chapter Three). For neoliberals, freedom and dignity are premised on the desirability 
of the rule of law, private property ownership and the competitive market. Polanyi criticises the neoliberal 
ﾐﾗデｷﾗﾐ ﾗa aヴWWSﾗﾏ ;ゲ ﾉｷﾆWﾉ┞ けSWｪWﾐWヴ;デぷｷﾐｪへ ｷﾐデﾗ ; ﾏWヴW ;S┗ﾗI;I┞ ﾗa aヴWW WﾐデWヴヮヴｷゲWげ デﾗ デｴW SWデヴｷﾏWﾐデ ﾗa 
genuine freedoms enjoyable for all in Kari Polanyi, The Great Transformation (Beacon Press 1954) in Harvey, A 
Brief History of Neoliberalism (OUP 2005) 37. 
377 Rosen (n 367) 223 
378 David Miller, Market, State and Community (Clarendon Press 1990) 23. See Chapter Three for an 




basis of freedom is to be left in peace in ; ゲヮ;IW ┘ｴｷIｴ ｷゲ けﾐﾗデ デｴW ﾉ;┘げゲ H┌ゲｷﾐWゲゲげく379 I can 
therefore be said to be negatively free to the extent that nobody interferes with my 
activities and choices. History has shown us however that this negative version of freedom 
has not necessarily assisted domestic violence victims and this thesis does not suggest that 
this is a value that should be adhered to by prosecutors.      
 By summonsing victims of domestic violence to attend court and prosecuting their 
abusers, against their will, prosecutors are preventing victims from doing what they would 
otherwise do. By pursuing a victimless prosecution they are doing what the victim would 
otherwise want. To that degree the victim is unfree, they might even be said to be 
coerced.380 Ia ; ヮWヴゲﾗﾐげゲ ┘ｷゲｴWゲ ;ヴW aヴ┌ゲデヴ;ted there runs the possibility that prosecutorial 
action becomes oppressive (whether that is the intended effect or not). Philosophers have 
been prepared to put limits on freedoms in the pursuit of other valued goals; justice, 
happiness, culture, security.381 Fﾗヴ デｴW ヮヴﾗゲWI┌デﾗヴ ｷデ ゲWWﾏゲ デｴ;デ デｴW けヮ┌HﾉｷI ｷﾐデWヴWゲデげ 
becomes the test for whether freedom can be justifiably limited.    
 If negative freedom is being left in peace,382 positive freedom refers to the need for 
the origins of actions to be rooted in personal choice. If a person is positively free they are 
able to identify themselves as the source of their own decisions; decisions become 
embodied decisions and are equivalent to self-determination.383 This is the ability to 
conceive goals and strategies of onesげ ﾗ┘ﾐ ;ﾐS デﾗ HW ;HﾉW デﾗ W┝WI┌デW デｴWﾏく TｴWゲW ;ヴW ﾗﾐWげゲ 
ヴ;デｷﾗﾐ;ﾉ SWIｷゲｷﾗﾐゲ ;ﾐS ;ヴW ｷSWﾐデｷaｷWS ┘ｷデｴ デｴW Sﾗﾏｷﾐ;ﾐデ ゲWﾉa ;ゲ HWｷﾐｪ デｴW ﾏ;ゲデWヴ ﾗa ﾗﾐWげゲ ゲWﾉaく 
The extent to which I believe that I have self-mastery is the extent to which I feel free. 
DWIｷゲｷﾗﾐゲ ;ヴW け┌ﾐaヴWWげ ｷa デｴW┞ I;ﾐ HW デヴ;IWS H;Iﾆ デﾗ ﾗデｴWヴ ;ｪWﾐデゲく384   
 It is possible to justify coercion of others in their interests, to serve a greater goal 
and a higher level of freedom.385 To do this assumes that the third party (in our example, 
the prosecutor) is more enlightened and that the subject (in our example the victim) is 
either blind or ignorant or corrupt (or corrupted, in our example, by the perpetrator?).386 
                                                          
379 WﾗﾉaWﾐSWﾐ CﾗﾏﾏｷデデWWが け‘Wヮﾗヴデ ﾗa デｴW CﾗﾏﾏｷデデWW ﾗa HﾗﾏﾗゲW┝┌;ﾉ OaaWﾐIWゲ ;ﾐS Pヴﾗゲデｷデ┌デｷﾗﾐげ ふヱΓヵΑぶ IﾏﾏS 
247 HMSO. 
380 CﾗWヴIｷﾗﾐ ｷゲ けデｴW SWﾉｷHWヴ;デW ｷﾐデWヴaWヴWﾐIW ┘ｷデｴ ﾗa ﾗデｴWヴ ｴ┌ﾏ;ﾐ HWｷﾐｪゲげ ｷﾐ MｷﾉﾉWヴ ふﾐ ンΑΓぶ ヱΑヰく 
381 Ibid 170. 
382 Lacey, Unspeakable Subjects (n 196) 77. 
383 Miller (n 378) 25. 
384 Ibid 24. 
385 Ibid 179. 
386 Ibid 179. 
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The prosecutor here is pronouncing that they, not the victim, truly know what is best for the 
victim (and wider society). The implication is that, if only the victim were rational, if only 
they understood the situation as well as the outsider, would the victim not rebel? Their 
empirical selves may have expressed desires and wants but this needs to be brought into 
line with their true self and the true person we know them to be capable of being: happy, 
wise, fulfilled and able to perform duties. The prosecutor can also see the value of justice for 
society, which your empirical self cannot. However, Miller warns that the danger of this 
;ヮヮヴﾗ;Iｴ ｷゲ デｴ;デ デｴW けデヴ┌Wげが ﾐﾗデ┘ｷデｴゲデ;ﾐSｷﾐｪ ｷﾐ;ヴデｷI┌ﾉ;デW ;ﾐS ゲ┌ヮヮヴWゲゲWSが ゲWﾉa ;ﾐS ｷデゲ 
ヴWﾉ;デｷﾗﾐゲｴｷヮ ┘ｷデｴ けaヴWWSﾗﾏげ I;ﾐ HW けﾏ;SW デﾗ ﾏW;ﾐ ┘ｴ;デW┗Wヴ デｴW ﾏ;ﾐｷヮ┌ﾉ;デﾗヴ ┘ｷゲｴWゲげく387This 
potentially leaves huge scope for prosecutors to be able to justify any decision. What then 
ought to guide them?388        
 Positive freedom includes acknowledgement that there must be a provision of 
certain goods and facilities by the state.389 In the context of domestic violence criminal 
justice intervention could be considered as the provision of goods and facilities which 
typically means the use of arrest and prosecution of perpetrators. Positive freedom, 
acknowledges that there must be a combination or balance of state support on the one 
hand and state non-intervention on the other.390 This balancing of public responsibility and 
respect for private freedom through non-interference is precisely, inter alia, the balancing 
act that prosecutors are struggling with when pursuing prosecutions against the wishes of 
the abused.          
 Wｷデｴ デｴW ┗ｷヴデ┌W ﾗa ヮﾗゲｷデｷ┗W aヴWWSﾗﾏ ﾗヴ けﾐﾗデ HWｷﾐｪ SWIｷSWS aﾗヴげ IﾗﾏWゲ デｴW ┘Wｷｪｴデ ﾗa 
HW;ヴｷﾐｪ ヴWゲヮﾗﾐゲｷHｷﾉｷデ┞ aﾗヴ ﾗﾐWげゲ ﾗ┘ﾐ IｴﾗｷIWゲく391 Fﾗヴ ヮヴﾗゲWI┌デﾗヴゲ デ;ﾆｷﾐｪ SWIｷゲｷﾗﾐゲ ｷﾐ ﾗデｴWヴゲげ 
purported best interests, it follows that at least some of the responsibility for the 
consequences of their choices must be borne by them. It is not hard to see why it is easier 
for prosecutors to justify decision-ﾏ;ﾆｷﾐｪ デｴ;デ SｷS けW┗Wヴ┞デｴｷﾐｪ ｷデ Iﾗ┌ﾉSげ ┘ｷデｴｷﾐ デｴWｷヴ ヮﾗ┘Wヴゲ 
to end the violence and hold perpetrators to account.392 By acquiescing to victim preference 
                                                          
387 Ibid 181. 
388 “WW Cｴ;ヮデWヴ T┘ﾗ ;ﾐS デｴW けﾉｷ┗WS ゲ┌HﾃWIデげ H;ゲWS ﾗﾐ ┗┌ﾉﾐWヴ;Hｷﾉｷデ┞ デｴWﾗヴ┞が ヴWﾉ;デｷﾗﾐ;ﾉ ;┌デﾗﾐﾗﾏ┞ ;ﾐS デｴW 
capability approach. 
389 Lacey, Unspeakable Subjects (n 196) 77. 
390 Ibid 77. 
391 Miller (n 378) 178. 
392 The role of prosecutors is discussed fully in Chapter Four. Here, I simply highlight that prosecutors have the 
ヮﾗ┘Wヴ デﾗ ヮヴﾗゲWI┌デW ﾗヴ ﾐﾗデ ふﾗII;ゲｷﾗﾐ;ﾉﾉ┞ ヮヴﾗゲWI┌デﾗヴゲ ﾏ;┞ ｴ;┗W デｴW ﾗヮヮﾗヴデ┌ﾐｷデ┞ デﾗ けゲｷｪﾐ ヮﾗゲデげ ┗ｷItims to other 
;ｪWﾐIｷWゲ aﾗヴ ゲ┌ヮヮﾗヴデ H┌デ デｴｷゲ ｷゲ ﾐﾗデ デヴ;Sｷデｷﾗﾐ;ﾉﾉ┞ デｴW ヮヴﾗゲWI┌デﾗヴげゲ ヴﾗﾉWぶく 
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to drop a case, they may still feel liable should future violence erupt. To some extent, victim 
retraction statements have the effect of shifting responsibility to the victim for non-
prosecution.393 But prosecutors know all too well that in the event of future serious violence 
perpetrated by the defendant against the victim (or a new partner) there will be questions 
asked about why the decision was made to discontinue the original case. The responsibility 
for the decision rests with the prosecutor.394 Chapter Two suggests a theoretical approach 
that, if followed, would support prosecutors in making well-considered decisions.
 However, whilst the idea of privacy as freedom may highlight the potential cost of 
state regulation or interference, Post rightly assesses that it cannot resolve the difficulty of 
┘ｴWデｴWヴ ヴWｪ┌ﾉ;デｷﾗﾐ ｷゲ ヴWケ┌ｷヴWS ﾗヴ ;S┗ｷゲ;HﾉWき けぷヮへヴｷ┗;I┞ ;ゲ aヴWWSﾗﾏ Wﾏヮｴ;ゲｷゲWゲ ┘ｴ;デ ｷゲ ﾉﾗゲデ 
H┞ ゲデ;デW ヴWｪ┌ﾉ;デｷﾗﾐが ｷデ SﾗWゲ ﾐﾗデ HWｪｷﾐ デﾗ ゲヮWIｷa┞ ┘ｴ;デ ｷゲ ｪ;ｷﾐWSげく395 To assist in this balancing 
exercise of intervention on the one hand and privacy on the other, I now summarise what 
privacy has to offer. As I have suggested, privacy can free individuals and allow them to 
define themselves and choose how they live their lives. Privacy can allow a space for living 
ﾗﾐWげゲ ﾉｷaW ｷﾐ デｴW ┘;┞ ﾗﾐW IｴﾗﾗゲWゲ けﾐWｪﾗデｷ;デｷﾐｪ ﾉWｪｷデｷﾏ;デWﾉ┞ SｷaaWヴWﾐデ ┗ｷW┘ゲ ﾗa デｴW ｪﾗﾗS ﾉｷaWが 
aヴWWｷﾐｪ ヮWﾗヮﾉW aヴﾗﾏ デｴW Iﾗﾐゲデ;ﾐデ H┌ヴSWﾐ ﾗa ﾃ┌ゲデｷa┞ｷﾐｪ デｴWｷヴ SｷaaWヴWﾐIWゲげく396   
 In this way, privacy affords individuals the capacity to realise their personal visions of 
a life worthy of a human being. Iris Marion Young calls for state (and non-state) agents to 
respect individual claims to this privacy. This thesis recognises the importance of her vision 
of re-drawing privacy not in terms of what the public excludes but rather in terms of what a 
person has a right to exclude others from, or chooses to withdraw from public view.397 In 
formulating the concepts of public and private spheres in this way, Young accepts that there 
is a valid distinction to be made between the two. This is so, not in terms of any social or 
institutional division which has the potential to perpetuate patriarchal structures (as 
outlined above), but rather in terms of recognising the value privacy can offer.398  
                                                          
393 The quality of these statements is explored in empirical work in Chapter Three. 
394 See Chapter Four for empirical insight.  
395 Post (n 366) 2098. 
396 Rosen (n 367) 24. 
397 Iris Marion Young, Justice and the Politics of Difference (Princeton University Press 1990) 120. 
398 Here I am thinking of the potential for secondary victimisation as a result of the public court process, rather 
than the benefits that might be obtained for some women through, for example, counselling, one to one 





3 The Legal Subject and its Failure to Describe Abused Womenげゲ S┌Hjectivities 
FWﾏｷﾐｷゲデ ﾉWｪ;ﾉ ゲIｴﾗﾉ;ヴゲげ Iヴｷデｷケ┌W ﾗa デｴW ﾉｷHWヴ;ﾉ ﾉWｪ;ﾉ ヮWヴゲﾗﾐ ﾗaaWヴゲ a┌ヴデｴWヴ ｷﾐゲｷｪｴデ ｷﾐデﾗ 
how victims of domestic abuse have come to be viewed and understood by criminal 
prosecutors and sheds light on why prosecutors may prefer to proceed in cases where a 
┗ｷIデｷﾏ ｷゲ ﾐﾗ ﾉﾗﾐｪWヴ ゲ┌ヮヮﾗヴデｷ┗Wく TｴWｷヴ W┝;ﾏｷﾐ;デｷﾗﾐ ﾗa デｴW ﾉWｪ;ﾉ ゲ┌HﾃWIデ Iｴ;ﾉﾉWﾐｪWS ﾉ;┘げゲ Iﾉ;ｷﾏ 
to neutrality and genderlessness, and observed its inherent masculinity.399 They exposed 
that in seeking to treat everyone equally under the umbrella of デｴW け┌ﾐｷ┗Wヴゲ;ﾉ ヮWヴゲﾗﾐげが ﾉWｪ;ﾉ 
actors abstract individuals from social context.400 By ascribing universal qualities to the legal 
subject, the effect is the marginalisation of, inter alia, women.401 The critique resonates with 
the previous discussion of the public and private spheres because the liberal subject mirrors 
the public, to the detriment of recognising qualities associated with the private. 
 Naffine has suggested that such analysｷゲ ｴ;ゲ ゲデ;ヴデWS デﾗ ﾉﾗﾗﾆ ﾉｷﾆW けﾗﾉS ゲデ┞ﾉW aWﾏｷﾐｷゲﾏげ 
in which it was alleged that men were the social and legal norm while women were 
excluded and exceptional.402 Modern legal personhood, she suggests should be understood 
in a more multifaceted way than this simple critique of the liberal legal subject. However, of 
デｴW けI;ゲデ ﾗa ﾉWｪ;ﾉ ヮWヴゲﾗﾐゲげ デｴ;デ I;ﾐ ﾐﾗ┘ HW ｷSWﾐデｷaｷWSが デｴW ﾉWｪ;ﾉ ヮWヴゲﾗﾐ デｴ;デ ﾏﾗゲデ ヴWゲWﾏHﾉWゲ 
デｴW ﾉｷHWヴ;ﾉ ﾉWｪ;ﾉ ゲ┌HﾃWIデが けデｴW ヴ;デｷﾗﾐ;ﾉｷゲデげゲ ヮWヴゲﾗﾐげが けｴ;ゲ ｴ;S デｴW ゲデヴﾗﾐｪWゲデ ヮ┌ヴIｴ;ゲW ｷﾐ 
Iヴｷﾏｷﾐ;ﾉ デｴWﾗヴ┞げ403 ;ﾐS ヴWﾏ;ｷﾐゲ デｴW けヮ;ヴ;Sｷｪﾏ;デｷI ﾉWｪ;ﾉ ヮWヴゲﾗﾐげく404 Of the other three 
categories of legal person she identifies (rationalist, legalist and religionist) Naffine concedes 
that they all maintain a distinctively masculine bias. For these reasons, as far as our 
problematic is concerned, second-┘;┗W ﾉWｪ;ﾉ aWﾏｷﾐｷゲﾏげゲ W;ヴﾉ┞ ;ﾐ;ﾉ┞ゲｷゲ ﾗa ┘ﾗﾏWﾐげゲ W┝Iﾉ┌ゲｷﾗﾐ 
from the legal subject holds resonance.405       
 TｴW ヴ;デｷﾗﾐ;ﾉｷゲデげゲ ┗ｷW┘ ﾗa デｴW ヮWヴゲﾗﾐ ｷゲ ゲﾗﾏWﾗﾐW ┘ｴﾗ ;Iデゲ ┘ｷデｴ ヴ;デｷﾗﾐ;ﾉｷデ┞が ｷﾐデWﾉﾉｷｪWﾐIW 
                                                          
399 ‘ﾗゲWﾏ;ヴ┞ H┌ﾐデWヴが けCﾗﾐデWゲデｷﾐｪ デｴW Dﾗﾏｷﾐ;ﾐデ P;ヴ;Sｷｪﾏぎ FWﾏｷﾐｷゲデ Cヴｷデｷケ┌Wゲ ﾗa LｷHWヴ;ﾉ ﾉWｪ;ﾉｷゲﾏげ ｷﾐ V;ﾐWゲゲ; 
Munro and Margaret Davies, The Ashgate Companion to Feminist Legal Theory (Ashgate 2013) 13.  
400 Ngaire Naffine, Law and the Sexes (Allen and Unwin 1990). 
401 Dｷ;ﾐW Pﾗﾉ;ﾐが けTﾗ┘;ヴSゲ ; TｴWﾗヴ┞ ﾗa L;┘ ;ﾐS P;デヴｷ;ヴIｴ┞げ ｷﾐ D;┗ｷS K;ｷヴ┞ゲ ふWSぶが The Politics of Law: A 
Progressive Critique (Pantheon Books 1982) 95. 
402 Nｪ;ｷヴW N;aaｷﾐWが けWﾗﾏWﾐ ;ﾐS デｴW C;ゲデ ﾗa LWｪ;ﾉ PWヴゲﾗﾐゲげ ｷﾐ J;IﾆｷW JﾗﾐWゲ Wデ ;ﾉ ふWSゲぶが Gender, Sexualities and 
Law (Routledge 2011). 
403 IHｷS ヱΒく N;aaｷﾐW ;ﾉゲﾗ ｷSWﾐデｷaｷWゲ デｴW ヴWﾉｷｪｷﾗﾐｷゲデげゲ ヮWヴゲﾗﾐが デｴW ﾐ;デ┌ヴ;ﾉｷゲデげゲ ヮWヴゲﾗﾐ ;ﾐS デｴW ﾉWｪ;ﾉｷゲデげゲ ヮWヴゲﾗﾐ ｷﾐ 
Ngaire Naffine, L;┘げゲ MW;ﾐｷﾐｪ ﾗa LｷaW (Hart 2009). 
404 Ngaire Naffine, L;┘げゲ MW;ﾐｷﾐｪ ﾗa LｷaW (Hart 2009) 66. 
405 Of her most recent analysis of the legal subject (or legal personhood) in Naffine (n 404) Naffine still asserts 
デｴ;デが けぷデへｴW I┌ヴヴWﾐデ I;ゲデ ﾗa ﾉWｪ;ﾉ ヮWヴゲﾗﾐゲ ;ﾉﾉ ﾉﾗﾗﾆ ﾉｷﾆW SｷaaWヴWﾐデ デ┞ヮWゲ ﾗa ﾏWﾐげく 
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and reason. Its lineage can be traced to liberal philosophical understandings of the person. 
The paradigmatic rational actor, or liberal legal subject, will be at odds with those who may 
not be able to reason in the way criminal law demands. Seeming to ignore difference, 
けliberalism prefers to turn its face away from the diverse ways in which citizen identity is 
Iﾗﾐゲデヴ┌IデWSげ.406 LｷHWヴ;ﾉゲげ ┌ﾐｷ┗Wヴゲ;ﾉｷゲデｷI approach tends to treat digressions from the 
ゲデ;ﾐS;ヴS ;ゲ け;ﾐﾗﾏ;ﾉﾗ┌ゲ ﾗヴ ｷﾏ;ｪｷﾐ;ヴ┞げく407As I have shown through my exploration of the 
characteristics of privacy, diverse citizen identities are probably at their most broad when 
they are being formed, outside of the public gaze, in the home. This is relevant for DA 
prosecutors because it serves as a reminder that there will be more than one way of 
understanding domestic abuse victims and their intimate relationships.   
 Women, Naffine observed in 1995, had not been able to develop a distinctively 
female legal subjectivity because they are only ever recognised as women outside of the 
concept of the subject.408 The けpublic subjectげ ｴ;S HWWﾐ constructed as an impersonal 
individual who operated with emotional distance,409sovereign only to himself as a self-
possessing creature of reason; in other words, attributes that have traditionally been 
;ゲIヴｷHWS デﾗ けデｴW ﾏ;ゲI┌ﾉｷﾐWげく The けprivate subjectげ ｴ;S not generally been considered by law, 
she noted, because, notionally, that is where the law did not encroach.410 Nonetheless, 
Naffine contested デｴ;デ デｴW け┌ﾐﾗaaｷIｷ;ﾉ ヮヴｷ┗;デW ゲ┌HﾃWIデ ﾗa ﾉ;┘が ﾗﾐIW ;ｪ;ｷﾐぐ デヴ;ﾐゲヮｷヴWゲぐぷデﾗ HWへ 
a ﾏ;ﾐくくげ ┘ｷデｴ デｴW ┘ﾗﾏ;ﾐ HWｷﾐｪ SWﾐｷWS ゲデ;デ┌ゲ ;ゲ ; ﾉWｪ;ﾉ ゲ┌HﾃWIデく411 She identified the legal 
subject aゲ ゲW┝WS ;ﾐS ﾏ;ﾉW ;ﾐS けぷｷへﾐ ﾉ;┘ デｴW ヴ;デｷﾗﾐ;ﾉが ﾆﾐﾗ┘ｷﾐｪ aWﾏ;ﾉW ゲ┌HﾃWIデ ぐ an 
ﾗ┝┞ﾏﾗヴﾗﾐげ.412 If women are not recognisably women in the law, Chapter Two endeavours to 
reconstitute the legal subject.        
 Using the example of domestic abuse to examine the legal response to women, 
N;aaｷﾐW ｷﾉﾉ┌ゲデヴ;デWS ﾉ;┘ ;ﾐS ﾉWｪ;ﾉ ;Iデﾗヴゲげ failures. The conventional understanding that 
women and men are equal before the law meant that female and other diverse subjects 
were dismissed. So, for example, where abused women assert their right to remain with 
                                                          
406 M;ヴｪ;ヴWデ Tｴﾗヴﾐデﾗﾐが けEﾏHﾗS┞ｷﾐｪ デｴW Cｷデｷ┣Wﾐげ ｷﾐ M;ヴｪ;ヴWデ Tｴﾗヴﾐデﾗﾐ ふWSぶが Public and Private: Feminist Legal 
Debates (OUP 1995) 202. 
407 Ibid 203. 
408 NgairW N;aaｷﾐWが け“W┝ｷﾐｪ デｴW “┌HﾃWIデ ふﾗa L;┘ぶげ ｷﾐ M;ヴｪ;ヴWデ Tｴﾗヴﾐデﾗﾐ ふWSぶが Public and Private: Feminist Legal 
Debates (OUP 1995) 20. 
409 K;デｴWヴｷﾐW OげDﾗﾐﾗ┗;ﾐが Sexual Divisions in Law (Weidenfeld and Nicholson 1985) 108-109. 
410 Naffine (n 408) 21. 
411 Ibid 21. 
412 Ibid 21. 
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デｴWｷヴ ;H┌ゲｷ┗W ヮ;ヴデﾐWヴ けデｴW デ┞ヮW ﾗa ;┌デﾗﾐﾗﾏ┞ デｴWゲW ┘ﾗﾏWﾐ ゲWWﾆ SﾗWゲ ﾐﾗデ ﾏWゲｴ ┘Wﾉﾉ ┘ｷデｴ デｴW 
ﾉ;┘げゲ デヴ;Sｷデｷﾗﾐ;ﾉ ┗ｷW┘ ﾗa デｴW IﾗﾐIWヮデ ┘ｴｷIｴ ｷゲ ;n all-or-nothing thing, developed in the public 
realm, where men are expected to relate to each other at a physical and emotional 
Sｷゲデ;ﾐIWげく413 Women in this example, in the eyes of the law and its agents, fail to meet the 
expected けmaleげ ﾐﾗヴﾏ ﾗa ;Iデｷﾐｪ けreasonablyげく ‘;デｴWヴが ｷｪﾐﾗヴｷﾐｪ デｴW ﾏ;ﾐ┞ ゲﾗIｷ;ﾉ, structural, 
ヮｴ┞ゲｷI;ﾉ ;ﾐS WIﾗﾐﾗﾏｷI HWﾐWaｷデゲ ﾗa ヴWﾏ;ｷﾐｷﾐｪ ┘ｷデｴ デｴWｷヴ けふﾐﾗデ ;ﾉ┘;┞ゲぶ ┗ｷﾗﾉWﾐデ ﾏ;ﾐげが414 women 
find themselves being attributed at worst antiquated notions of irrationality and at least the 
requirement to justify their decision necessitating an exploration of her pathology, not 
his.415 Iﾐ a;ｷﾉｷﾐｪ デﾗ ﾏWWデ デｴW ﾉ;┘げゲ IﾗﾐIWヮデｷﾗﾐ ﾗa its subject, women, not law became the 
object of criticism.          
 Instead of accepting that there may be many rational reasons and legitimate 
W┝ヮﾉ;ﾐ;デｷﾗﾐゲ aﾗヴ ; ┘ﾗﾏ;ﾐげゲ SWIｷゲｷﾗﾐ デﾗ ヴWﾏ;ｷﾐ ┘ｷデｴ ｴWヴ ヮ;ヴデﾐWヴ ふ;ﾐS ヮWヴｴ;ヮゲ IﾗﾐIﾗﾏｷデ;ﾐデﾉ┞ 
withdrawing her support for a criminal prosecution) law identifies デｴW けヮヴﾗHﾉWﾏげ ;ゲ the 
┘ﾗﾏ;ﾐげゲ a;ｷﾉ┌ヴW デﾗ ┌ﾐSWヴゲデ;ﾐS ┘ｴ;デ ｷゲ ｷﾐ ｴWヴ ;ﾐSっ ﾗヴ ゲﾗIｷWデ┞げゲ HWst interests. More than 
that, her actions become diagnosed through けH;デデWヴWS ┘ﾗﾏWﾐげゲ ゲ┞ﾐSヴﾗﾏWげが けﾉW;ヴﾐWS 
ｴWﾉヮﾉWゲゲﾐWゲゲげ ﾗヴ otherwise as vulnerability through victimhood. Thus, her decision to stay 
becomes exceptional rather than understandable; pathological rather than considered. 
WﾗﾏWﾐげゲ ﾐﾗヴﾏ;ﾉ ヴWゲヮﾗﾐゲWゲ ;ヴW ﾗ┌デゲｷSW ﾗa ﾉWｪ;ﾉ ゲ┌HﾃWIデｷ┗ｷデ┞ ;ﾐS ヴWケ┌ｷヴW ﾏWSｷI;ﾉ 
explanation. Such analysis leads Naffine to assert that women cannot be both distinctively 
women and, at the same time, legal subjects.416 N;aaｷﾐWげゲ analysis merits prosecutorial 
attention as failure to recognise the potential validity of the reasons behind the withdrawal 
of support for a prosecution risks elevating prosecutors into the position of asserting that 
they, not the woman herself, are in the best position to know what is in her best interest.
 L;┘げゲ IﾗﾐIWヮデｷﾗﾐ ﾗa デｴW ;┌デﾗﾐﾗﾏﾗ┌ゲ ｷﾐSｷ┗ｷS┌;ﾉ ｷゲ ゲﾗﾏWﾗﾐW ┘ｴﾗ ｷゲ aヴWW デﾗ ﾉW;┗W ;ﾐ┞ 
situation at will in accordance with their own choice. This clear division between the way 
the law conceives independence on the one hand and the way women live their lives not 
doing what the law expects, is evidence ﾗa デｴW ﾉWｪ;I┞ ﾗa ┘ﾗﾏWﾐげゲ ヴWﾉ;デｷﾗﾐゲｴｷヮ ┘ｷデｴ デｴW ﾉ;┘ 
;ゲ HWｷﾐｪ けﾗデｴWヴげく Thus, Naffine argues, real women and their lives need to be recognised in 
                                                          
413 Ibid 31. 
414 Susan Boyd, Challenging the Public/Private Divide: Feminism, Law and Public Policy (University of Toronto 
Press 1997) 4. 
415 Naffine (n 409) 33. 
416 Ibid 35. 
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デｴW けﾉWｪ;ﾉ ゲ┌HﾃWIデげ ;ﾐS ┘ﾗﾏWﾐげゲ ヴｷｪｴデゲ ;ﾐS ヴWﾏWSｷWゲ need to adequately reflect their 
particularity.417 Failure to do this ┘ｷﾉﾉ ﾏW;ﾐ デｴ;デが ;ゲ ﾉWｪ;ﾉ けﾗデｴWヴゲげが ┘ﾗﾏWﾐ ┘ｷﾉﾉ ﾐﾗデ HWﾐWaｷデ 
from the law in the same way as men.       
 N;aaｷﾐWげゲ ┘ﾗヴﾆ ;Hﾗ┌デ ヮWヴIWヮデｷﾗﾐゲ ﾗa デｴW ﾉWｪ;ﾉ ゲ┌HﾃWIデ ゲヮW;ﾆゲ デﾗ “IｴﾐWｷSWヴげゲ 
W┝ヮﾉﾗヴ;デｷﾗﾐ ﾗa デｴW a;ﾉゲW SｷIｴﾗデﾗﾏ┞ ヮ;ｷﾐデWS HWデ┘WWﾐ ┘ﾗﾏWﾐげゲ ┗ｷIデｷﾏｷゲ;デｷﾗﾐ ;ﾐS ┘ﾗﾏWﾐげゲ 
agency. Both concepts are too rigidly understood. The problem of the victim/ agency 
dichotomy arises because all too often women activists have achieved recognition and 
change through spotlighting violence against women premised on gender subordination and 
┘ﾗﾏWﾐげゲ ┗ｷIデｷﾏｴﾗﾗSく Tｴｷゲ け┗ｷIデｷﾏ aWﾏｷﾐｷゲﾏげが ┘ｴｷﾉゲデ HWｷﾐｪ WaaWIデｷ┗W ｷﾐ I;ﾉﾉゲ aﾗヴ Iｴ;ﾐｪWが ｴ;ゲ 
the effect of fortifying the image of women as passive and fragile victims whilst at the same 
デｷﾏW a;ｷﾉｷﾐｪ デﾗ デ;IﾆﾉW デｴW ゲ┞ゲデWﾏｷI ﾐ;デ┌ヴW ﾗa ┘ﾗﾏWﾐげゲ ﾉWゲゲWヴ ゲデ;デ┌ゲく418 It is an effective 
rallying strategy because it piques sympathy and demands responsiveness.419 
 Conversely, the mass appeal of feminisms which promote wﾗﾏWﾐげゲ ;ｪWﾐI┞ ;ﾐS 
ability to effect change through individual will, choice and responsibility, leaves those 
abused women who do not exit violent relationships, to be considered け┗ｷIデｷﾏゲ H┞ IｴﾗｷIWが 
SWゲヮｷデW デｴW ヴW;ﾉｷデｷWゲ ﾗa ｪWﾐSWヴWS ┗ｷﾗﾉWﾐIWげく420 The danger of emphasising abused women, 
particularly those who stay, as helpless or submissive is that efforts they make to implement 
ｷﾏヮヴﾗ┗WS ゲ;aWデ┞ aﾗヴ デｴWﾏゲWﾉ┗Wゲ ;ﾐS デｴWｷヴ IｴｷﾉSヴWﾐが I;ﾐ HW SｷゲﾏｷゲゲWS ;ゲ けヮ;デｴﾗﾉﾗｪｷI;ﾉ ﾗヴ 
ｷﾐIﾗﾏヮWデWﾐデげく421 The truth of the matter may be that incremental changes and the 
overcoming of gender based obstacles are being negotiated. This may be being done 
invisibly, possibly to mitigate separation assault, and may include, for example, obtaining 
money, seeking support, information and building options.     
 B┞ ヴWIﾗｪﾐｷゲｷﾐｪ デｴW IﾗﾏヮﾉW┝ ヮｷIデ┌ヴW ﾗa ┘ﾗﾏWﾐげゲ ヴWゲｷﾉｷWﾐIWが ┘W I;ﾐ ;ヮヮヴWIｷ;デW デｴ;デ 
けぷﾐへWｷデｴWヴ IﾗﾐIWヮデゲ ﾗa ;ｪWﾐI┞ ﾗヴ ┗ｷIデｷﾏｷゲ;デｷﾗﾐ a┌ﾉﾉ┞ デ;ﾆW ;IIﾗ┌ﾐデ ﾗa ┘ﾗﾏWﾐげゲ W┝ヮWヴｷWﾐIWゲ ﾗa 
ﾗヮヮヴWゲゲｷﾗﾐ ;ﾐS ヴWゲｷゲデ;ﾐIW ｷﾐ ヴWﾉ;デｷﾗﾐゲｴｷヮゲげく422 Instead we might remind ourselves that 
                                                          
417 Ibid 38. 
418 Schneider, Battered Women and Feminist Lawmaking (n 94) 74. 
419 Recall the way in which Frances Power-Cobbe used vivid descriptions of the physical victimhood of abused 
women to call for attention in (n 217). 
420 Schneider, Battered Women and Feminist Lawmaking (n 94) 76. However, the negative side-effects of this 
successful consciousness raising are the enhancing of stereotypes and the undermining of recognising female 
┗ｷIデｷﾏゲげ ｷﾐSｷ┗ｷS┌;ﾉ ﾏｷｪｴデ ;ﾐS a;Iｷﾉｷデ┞く 
421 M;ヴデｴ; M;ｴﾗﾐW┞が けWﾗﾏWﾐげゲ Lｷ┗Wゲが VｷﾗﾉWﾐIW ;ﾐS AｪWﾐI┞げ ｷﾐ Martha Fineman and Roxanne Mykitiuk (eds),  
The Public Nature of Private Violence: The Discovery of Domestic Abuse (Routledge 1994) 64. 
422 Ibid 63. 
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agency is diverse, context specific and inconsistent. It will not always involve explicit 
opposition by the woman but behind the scenes she might be manoeuvring and mediating 
デｴW S┞ﾐ;ﾏｷIく TｴW け;ﾉﾉ-or-ﾐﾗデｴｷﾐｪ ;ｪWﾐI┞ ﾗa ﾉｷHWヴ;ﾉ デｴWﾗヴ┞げが423 with its two polar options for 
DA victims; exit (exercising agency) or staying (indicating victimhood) simply do not reflect 
what might be going on for individual women.       
 A context specific approach is also called for by Lewis and colleagues in assessing 
;H┌ゲWS ┘ﾗﾏWﾐげゲ ヴWﾉ;デｷﾗﾐゲｴｷヮ ┘ｷデｴ ﾉ;┘ ;ﾐS ┘ｴ;デ デｴW┞ ┘;ﾐデ ﾉ;┘ デﾗ ;IｴｷW┗W aﾗヴ デｴWﾏく424 
C;ﾉﾉｷﾐｪ aﾗヴ ;ﾐ WﾐS デﾗ デｴW ヮWヴIWヮデｷﾗﾐ ﾗa DA ┗ｷIデｷﾏゲ ;ゲ けヮ;ゲゲｷ┗W ヴWIｷヮｷWﾐデぷゲへ ﾗa ﾉWｪ;ﾉ 
ｷﾐデWヴ┗Wﾐデｷﾗﾐげ425 デｴW┞ ;ゲゲWヴデ ┘ﾗﾏWﾐ ;ゲ け;Iデｷ┗W ;ｪWﾐデゲが Wﾐｪ;ｪWS ｷﾐ ; IﾗﾏヮﾉW┝ ヮヴﾗIWゲゲ ﾗa ;Iデｷ┗e 
ﾐWｪﾗデｷ;デｷﾗﾐ ;ﾐS ゲデヴ;デWｪｷI ヴWゲｷゲデ;ﾐIWげく426 Women engage the law to fulfil objectives of 
protection, prevention, reform and justice and, as such, legal intervention is unlikely to be 
sufficient on its own to end the violence.427 Women know this. However, invoking the law 
may allow women to reassert power in their relationship. By taking charge and using the 
law, women gain leverage and a tool for managing conflict. Ford has therefore described 
ﾉ;┘ ;ﾐS Iヴｷﾏｷﾐ;ﾉ ヮヴﾗゲWI┌デｷﾗﾐゲ ;ゲ ; けヮﾗ┘Wヴ ヴWゲﾗ┌ヴIWげが428 where a woman can use or threaten 
to use arrest and prosecutions by way of deterring their partner from further incidents.429 
Moreover, withdrawing support for the prosecution may be a way of seeking some sort of 
けﾐWｪﾗデｷ;デWS ﾗヴSWヴげ ﾗﾐ ｴWヴ デWヴﾏゲく430       
 N;aaｷﾐWげゲ ┘ﾗヴﾆ ｴｷｪhlighted how the law and its legal actors failed to understand the 
aWﾏ;ﾉW DA ┗ｷIデｷﾏげゲ IﾗﾏﾏｷデﾏWﾐデ デﾗ ｴWヴ ヮ;ヴデﾐWヴ ┘ｷデｴﾗ┌デ ケ┌Wゲデｷﾗﾐｷﾐｪ ｴWヴ ﾉ;Iﾆ ﾗa ヴ;デｷﾗﾐ;ﾉｷデ┞ 
and reason. Modern prosecutorial DA policy offers a different emphasis; prosecutors are 
made aware tｴ;デ デｴW┞ ゲｴﾗ┌ﾉS ﾐﾗデ ｴ;┗W ヮヴWIﾗﾐIWヮデｷﾗﾐゲ ;Hﾗ┌デ ┘ｴ;デ ; けヮWヴaWIデ ┗ｷIデｷﾏげ ┘ｷﾉﾉ 
look like.431 So, rather than dismissing her decision to stay as irrational or questioning her 
credibility because of it, prosecutors are reminded that women may stay because, 
                                                          
423 Schneider, Battered Women and Feminist Lawmaking (n 94) 85. 
424 Ruth Lewis et al, 'Protection, Prevention, Rehabilitation or Justice? Women's use of the Law to Challenge 
Domestic Violence' (2000) 7(1-3) International Review of Victimology 179. 
425 Ibid 179. 
426 Ibid 180. 
427 My empirical research in Chapter Five is testament to this. 
428 I borrow this phr;ゲW aヴﾗﾏ D;┗ｷS FﾗヴSが けPヴﾗゲWI┌デｷﾗﾐ ;ゲ ; VｷIデｷﾏ Pﾗ┘Wヴ ‘Wゲﾗ┌ヴIWぎ A NﾗデW ﾗﾐ Eﾏヮﾗ┘Wヴｷﾐｪ 
WﾗﾏWﾐ ｷﾐ VｷﾗﾉWﾐIW Cﾗﾐﾃ┌ｪ;ﾉ ‘Wﾉ;デｷﾗﾐゲｴｷヮゲげ ふヱΓΓヱぶ L;┘ ;ﾐS “ﾗIｷWデ┞ ‘W┗ｷW┘ ンヱンく 
429 Wｷﾉﾉｷ;ﾏ GﾗﾗSWが けFﾗヴIW ;ﾐS VｷﾗﾉWﾐIW ｷﾐ デｴW F;ﾏｷﾉ┞げ ふヱΓΑヱぶ Jﾗ┌ヴﾐ;ﾉ ﾗa M;ヴヴｷ;ｪW ;ﾐS デｴW F;ﾏｷﾉ┞ ヶヲ4. 
430 Ford (n 428) 320. 
431 Crown Prosecution Service, けDﾗﾏWゲデｷI AH┌ゲW G┌ｷSWﾉｷﾐWゲ aﾗヴ PヴﾗゲWI┌デﾗヴゲげ (n 8).  
83 
 
けIomplaｷﾐ;ﾐデゲ ┘ｷﾉﾉ ﾗaデWﾐ ﾐﾗデ ヴW;ﾉｷゲW デｴ;デ デｴW┞ ;ヴW ｷﾐ ;ﾐ ;H┌ゲｷ┗W ヴWﾉ;デｷﾗﾐゲｴｷヮげ.432  As such, 
けぷヮへヴﾗゲWI┌デﾗヴゲ ﾐWWS デﾗ ┌ﾐSWヴゲデ;ﾐS デｴW ┗┌ﾉﾐWヴ;Hｷﾉｷデ┞ ﾗa SﾗﾏWゲデｷI ;H┌ゲW Iﾗﾏヮﾉ;ｷﾐ;ﾐデゲげ.433 Her 
decision to stay/ withdraw her support for a prosecution has been re-framed to ensure 
prosecutors understand that she may not know what is in her best (and safest) interests.434 
In this way, though the terminology may have altered and attempts at empathy have been 
ﾏ;SW H┞ デｴW ﾏﾗSWヴﾐ ヮヴﾗゲWI┌デﾗヴが デｴW WaaWIデ ｷゲ ゲデｷﾉﾉ デｴW ゲ;ﾏWく TｴW ┘ﾗﾏ;ﾐげゲ ;Hility to form 
rational judgments in her own interest is potentially dismissed.    
 Bearing this in mind, prosecutors working on an assumption that pursuing a case of 
DA is in the public interest - unless certain factors indicate otherwise - need to be aware of 
the potential of falling into the trap of thinking of the woman only as a victim. If an abused 
woman does not leave her partner and decides to withdraw her support for a prosecution 
there should not be an automatic assumption that her decision has only been made due to 
her victimhood and inevitable vulnerability. She may well be practising active resilience. 
Such women are likely to be assessing how best to keep themselves and any children safe. 
They are likely to be assessing whether criminal prosecution will, amongst other things, 
anger the man further, assist her or support her in making the decision to leave, affect her 
IｴｷﾉSヴWﾐげゲ ヴWﾉ;デｷﾗﾐゲｴｷヮ ┘ｷデｴ デｴWｷヴ a;デｴWヴが ｷﾏヮﾗゲW ;SSｷデｷﾗﾐ;ﾉ aｷﾐ;ﾐIｷ;ﾉ ヮヴWゲゲ┌ヴWゲ ﾗヴ ヴWゲ┌ﾉデ ｷﾐ 
her partner being rehabilitated.435 Prosecutors ought to be mindful that, at the point that 
she withdraws her support, the law may have been invoked to the extent that she required 
it for her own purposes. 
4 Sｴﾗ┌ﾉS FWﾏｷﾐｷゲデげゲ T┌ヴﾐ A┘;┞ aヴﾗﾏ L;┘い 
The legal subject needs to be reconceived not only デﾗ ヴWIﾗｪﾐｷゲW け┘ﾗﾏWﾐげ H┌デ デﾗ 
ヴWIﾗｪﾐｷゲW デｴW Sｷ┗Wヴゲｷデ┞ ﾗa ┘ﾗﾏWﾐげゲ ﾉｷ┗Wゲく TｴW ｷSW;ﾉ ﾗa デｴW け;ﾐ┞ ヮWヴゲﾗﾐﾐWゲゲげ436 of the legal 
ゲ┌HﾃWIデ ｷゲ ﾐﾗデ ゲ┌ゲデ;ｷﾐ;HﾉWく MﾗヴW デｴ;ﾐ ｷSWﾐデｷa┞ｷﾐｪ デｴW LｷHWヴ;ﾉ ゲ┌HﾃWIデ デﾗ HW ; けﾏ;ﾐ ﾗa ﾉ;┘げ437 
                                                          
432 Ibid. 
433 Ibid. 
434 “WW M;デデｴW┘ H;ﾉﾉが けPヴﾗゲWI┌デｷﾐｪ DﾗﾏWゲデｷI VｷﾗﾉWﾐIWぎ NW┘ “ﾗﾉ┌デｷﾗﾐゲ デﾗ OﾉS PヴﾗHﾉWﾏゲげ ふヲヰヰΓぶ IﾐデWヴﾐ;デｷﾗﾐ;ﾉ 
Review of Victimology, 255, 262 in which the Chief Crown Prosecutor stated that women who withdraw their 
ゲ┌ヮヮﾗヴデ ﾏ;┞ ｴ;┗W け┗Wヴ┞ ┗Wヴ┞ ﾉﾗ┘ ゲWﾉa-esteem. So that actually that individual might not be capable of making 
;ﾐ┞ ﾏ;ﾃﾗヴ SWIｷゲｷﾗﾐゲ ;Hﾗ┌デ デｴWｷヴ ﾉｷ┗Wゲ HWI;┌ゲW デｴW┞げヴW ﾃ┌ゲデ デﾗデ;ﾉﾉ┞ ┌ﾐSWヴﾏｷned, feel pretty useless and 
Sﾗ┘ﾐデヴﾗSSWﾐくげ 
435 Lewis et al (n 424) 191. 
436 Naffine (n 400) 148. 
437 Ibid 148. 
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ﾗヴ ｴ;┗ｷﾐｪ け; ﾏ;ゲI┌ﾉｷﾐW aﾉ;┗ﾗ┌ヴげ438 the above discussion successfully exposes how women 
have historically been outsiders from the law and how law can be non-inclusive despite its 
ヮ┌ヴヮﾗヴデWS ﾗHﾃWIデｷ┗W デﾗ けﾗaaWヴ ; ┌ﾐｷ┗Wヴゲ;ﾉが ;ﾉﾉ WﾏHヴ;Iｷﾐｪ ゲWヴ┗ｷIWげく439   
 How to move forward? This project, at its heart, considers decision-making within 
the criminal justice system. I seek to assist those working within the existing legal order. By 
Sﾗｷﾐｪ デｴｷゲが I ;ﾏ ﾏｷﾐSa┌ﾉ ﾗa “ﾏ;ヴデげゲ Iﾉ;ｷﾏ デｴ;デ けｷﾐ ;IIWヮデｷﾐｪ ﾉ;┘げゲ デWヴﾏゲ デﾗ Iｴ;ﾉﾉWﾐｪW ﾉ;┘が 
aWﾏｷﾐｷゲﾏ ;ﾉ┘;┞ゲ IﾗﾐIWSWゲ デﾗﾗ ﾏ┌Iｴげく440 Not only do I risk using the analytical parameters of 
patriarchal law to address (what is primarily) a feminist concern but I also accept a 
framework that is more and more being co-opted by neoliberal agendas. Munro cautions 
デｴ;デ ﾐWﾗﾉｷHWヴ;ﾉｷゲﾏげゲ IﾉW;ヴ ゲ┌ヮヮﾗヴデ ﾗf feminist violence against women campaigning, which 
ゲWWゲ ヮ;デヴｷ;ヴIｴ┞ ;ゲ デｴW ゲﾗ┌ヴIW ;ﾐS ヮWヴヮWデ┌;デｷﾗﾐ ﾗa ┗ｷﾗﾉWﾐIWが ゲデヴ;デWｪｷI;ﾉﾉ┞ ﾃ┌ゲデｷaｷWゲ けヮ┌ﾐｷデｷ┗Wが 
carceral interventions that extend the surveillance and control to which citizens- including 
vulnerable women- ;ヴW ゲ┌HﾃWIデげく441 The risk of my project focussing on the criminal 
responses to domestic abuse can be summarised threefold; firstly, the project risks leaving 
the law as it is (with women somehow being shoehorned into existing legal paradigms); 
secondly, it risks co-opting with potentially regressive neoliberal agendas and; thirdly, by 
default it might also diminish state responsibility to provide the non-legal (housing, 
therapeutic and economic) support that women may need to realise empowerment.
 Feminists have repeatedly made the mistake, according to Smart, of resorting to law. 
When we recognise the coincidence in history of the creation of both law and gendered 
divisions in society, she argues, we come to understand that law cannot resolve these 
societal structures of power.442 The greatest latitude comes from less regulation so that 
alternative relationships and solutions can be developed.443 Contrary to Madden-DWﾏヮゲW┞げゲ 
ﾗヮデｷﾏｷゲデｷI ;ヮヮヴ;ｷゲ;ﾉ ﾗa デｴW Iヴｷﾏｷﾐ;ﾉ ﾉ;┘げゲ ヮﾗデWﾐデｷ;ﾉ aﾗヴ IヴW;デｷﾐｪ ; ﾃ┌ゲデ ゲﾗIｷWデ┞ デｴヴﾗ┌ｪｴ her 
┗ｷゲｷﾗﾐ ﾗa けaWﾏｷﾐｷゲデげ DA ヮヴﾗゲWI┌デｷﾗﾐゲが “ﾏ;ヴデ ｷゲ ゲIWヮデｷI;ﾉく L;┘が ゲｴW I;┌デｷﾗﾐゲが SﾗWゲ ﾐﾗデ ｴﾗﾉS デｴW 
ﾆW┞ デﾗ ┌ﾐﾉﾗIﾆ ヮ;デヴｷ;ヴIｴ┞く FWﾏｷﾐｷゲデ ﾃ┌ヴｷゲヮヴ┌SWﾐIW ﾗﾐﾉ┞ ゲWヴ┗Wゲ デﾗ ﾏ;ｷﾐデ;ｷﾐ ﾉ;┘げゲ ヮﾉ;IW ｷﾐ デｴW 
hierarchy of solutions and outcomes. Smart argues that け[i]n constructing a new 
jurisprudence, feminists [like Madden-Dempsey] give a renewed legitimacy to the power of 
                                                          
438 Naffine (n 402) 16. 
439 Naffine (n 400) 154. 
440 Smart, Feminism and the Power of Law (n 189) 5. 
441 M┌ﾐヴﾗが けVｷﾗﾉWﾐIW Aｪ;ｷﾐゲデ WﾗﾏWﾐが けVｷIデｷﾏｴﾗﾗSげ ;ﾐS デｴW ふNWﾗぶLｷHWヴ;ﾉ “デ;デWげ ふﾐ ヱヰぶ ヲヴヲく 
442 Smart, Feminism and the Power of Law (n 189).  
443 Ibid 84. 
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ﾉ;┘ デﾗ ﾗヴｪ;ﾐｷゲW ;ﾐS ヴWｪ┌ﾉ;デW ﾗ┌ヴ ﾉｷ┗Wゲくげ444 Perhaps it is better, she urges, to consider the 
value of law for feminism is its central focus as a rallying point for emergent accounts and 
visions.           
 The law thus has the power to disqualify alternative discourse and resolutions 
outside of the law; the focus becomes narrow. The law can mislead us into thinking that 
only it holds the answer to alleviaデW ┘ﾗﾏWﾐげゲ ﾗヮヮヴWゲゲｷﾗﾐく445 But non-legal alternatives may 
and ought to provide improved alternatives to legal solutions.446 By relying on the pre-
W┝ｷゲデｷﾐｪ aヴ;ﾏWゲ ﾗa ﾉ;┘ デﾗ ;IｴｷW┗W Wケ┌;ﾉｷデ┞ デｴW ゲﾗﾉ┌デｷﾗﾐ HWIﾗﾏWゲ ; ﾐWWS デﾗ Iｴ;ﾐｪW けデｴｷゲげ ﾉ;┘ 
ﾗヴ ｷﾐIﾗヴヮﾗヴ;デW けデｴ;デげ Iｴ;ﾐｪWがげ ;ﾉﾉ デｴW time trying to wrestle the solution into pre-existing 
ヴｷデ┌;ﾉゲが ﾉ;ﾐｪ┌;ｪW ;ﾐS Wﾏヮｴ;ゲWゲ ﾗﾐ ;S┗Wヴゲ;ヴｷ;ﾉｷゲﾏ ;ﾐS け┘ｷﾐﾐｷﾐｪげ デｴW I;ゲW ヴ;デｴWヴ デｴ;ﾐ ゲWWﾆｷﾐｪ 
the truth or the most beneficial outcome.447 Pﾗﾉ;ﾐ ゲ┌ﾏﾏ;ヴｷゲWゲ デｴ┌ゲが けデｴW ┘ｴﾗﾉW ゲデヴ┌Iデ┌ヴW ﾗa 
law, its hierarchal organisation, its combative adversarial format; and its undeviating bias in 
favour of rationality over all other values- defines it fundamentally as a patriarchal 
ｷﾐゲデｷデ┌デｷﾗﾐげく448 On this account, efforts to change the pre-existing legal order, such as this 
project, will be inadequate.         
 However, this project proceeds on the basis that women still need to be able to use 
デｴW ﾉ;┘が ;ﾐS ;ゲ H┌ﾐデWヴ ヮﾗｷﾐデゲ ﾗ┌デが ﾗaデWﾐ ｴ;┗W ﾐﾗ IｴﾗｷIW ｷﾐ HWｷﾐｪ けｴ;┌ﾉWSげ HWaﾗヴW ｷデく449 
Sandland, like Hunter, urges lesゲ ヮWゲゲｷﾏｷゲﾏ ;Hﾗ┌デ L;┘げゲ ヮﾗデWﾐデｷ;ﾉく HW IﾗﾐデWﾐSゲ デｴ;デ ヴWaﾗヴﾏゲ 
do not always result in a simple reconfiguration of the maleness of the law and that real 
improvements have and can be shown to have been made since Smart wrote her seminal 
work.450 This project is illustrative of the impact feminism can have on law and of how law, 
contrary to past accusations, has been receptive to feminist challenge.451 Accordingly, 
calling for ameliorations to criminal justice responses to domestic abuse and developing 
feminist theory to assist prosecutorial decision-making remain valid objectives. 
                                                          
444 Ibid 184. 
445 The danger of this perception is that it creates reactionary positivist alternatives as the only credible way to 
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446 Deborah Epstein. 'Effective Intervention in Domestic Violence Cases: Rethinking the Roles of Prosecutors, 
Judges, and the Court System' (1999) 11 Yale JL & Feminism 3. 
447 Naffine (n 400). 
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(1995) 3(1) Feminist Legal Studies 3. 




CPS domestic abuse policy recognises that け┘ﾗﾏWﾐ ﾏ;┞ぐ HW ﾏﾗヴW ┗┌ﾉﾐWヴ;HﾉW ぷデｴ;ﾐ 
men]げ HWI;┌ゲW デｴW┞ W┝ヮWヴｷWﾐIW greater levels of physical violence and control, and an 
increased likelihood of sexual violence.452 This chapter explored how discourses about 
female victims of domestic violence, both current and over time, have served this 
;ゲゲWゲゲﾏWﾐデく Iﾐ ヱΒΑΒ CﾗHHW SWﾉｷHWヴ;デWﾉ┞ ;IIWﾐデ┌;デWS ;H┌ゲWS ┘ﾗﾏWﾐげゲ IﾗヴヮﾗヴW;ﾉ 
vulnerability to prompt the Wife Beaters Act 1882. The case of R v Jackson in 1891 was 
ヮｷ┗ﾗデ;ﾉ ｷﾐ ヴW;ゲゲWゲゲｷﾐｪ デｴW ヴｷｪｴデ ﾗa デｴW ｴ┌ゲH;ﾐS デﾗ けIﾗヴヴWIデげ ｴｷゲ ┘ｷaW ヮｴ┞ゲｷI;ﾉﾉ┞く TｴWゲW ┘WヴW 
デｴW aｷヴゲデ ゲｷｪﾐゲ ﾗa デｴW ゲデ;デWげゲ ┘ｷﾉﾉｷﾐｪﾐWゲゲ デﾗ ｷﾐデWヴ┗WﾐW ｷﾐ けヮヴｷ┗;デWげ ﾏ;デデWヴゲ ヮヴW┗ｷﾗ┌ゲﾉ┞ 
considered HW┞ﾗﾐS デｴWｷヴ ヴW;Iｴく Mｷゲﾗｪ┞ﾐｷゲデｷI ;デデｷデ┌SWゲ ;Hﾗ┌デ ; ﾏ;ﾐげゲ ヴｷｪｴデ デﾗ Iｴ;ゲデｷゲW ｴｷゲ 
wife pervaded ┌ヮ ┌ﾐデｷﾉ デｴW けヴW-SｷゲIﾗ┗Wヴ┞げ ﾗa SﾗﾏWゲデｷI ┗ｷﾗﾉWﾐIW ｷﾐ デｴW ヱΓヶヰゲ ;ﾐS ヱΓΑヰゲ ;ﾐS 
these attitudes persist amongst a disproportionate number of offenders today.453 The first 
ヮ;ヴデ ﾗa デｴｷゲ Iｴ;ヮデWヴ デｴWヴWaﾗヴW デヴ;IWS デｴW ｴｷゲデﾗヴｷI ﾉWｪ;I┞ ﾗa ; ﾏ;ﾐげゲ HWﾉｷWa ｷﾐ ｴｷゲ ヴｷｪｴデ デﾗ 
chastise his wife; a belief that the CPS now actively seeks to condemn.   
 The chapter then mapped second-wave feminist efforts that highlighted how 
systemic gender inequalities contribute to the gender asymmetry of violence in the home. 
Houston summarises this feminist interpretation and understanding of domestic abuse in 
デｴW デWヴﾏ デｴ;デ ヴWIﾗｪﾐｷゲWゲ SﾗﾏWゲデｷI ;H┌ゲW ;ゲ けヮ;デヴｷ;ヴIｴ;ﾉ aﾗヴIWげく454 The chapter suggests that 
the move to intense criminalisation has been propelled and supported by this particular 
feminist explanation of intimate partner violence and the part criminal law might play in 
addressing it.455          
 What was formerly a private relationship problem has become a matter of public 
responsibility. The public/ private divide contributes to gender inequality in society and the 
SｷIｴﾗデﾗﾏ┞ IヴW;デWゲ ;ﾐS ヮWヴヮWデ┌;デWゲ ヮﾗ┘Wヴ ;ﾐS Iﾗﾐデヴﾗﾉ ｷﾏH;ﾉ;ﾐIWゲ ｷﾐ ┘ﾗﾏWﾐげゲ ﾉｷ┗Wゲ ┘ｴｷIｴ 
make them vulnerable to exploitative abuse on the one hand and feeling trapped in abusive 
relationships on the other. Notwithstanding this, those assisting women who have 
W┝ヮWヴｷWﾐIWS SﾗﾏWゲデｷI ;H┌ゲW ゲｴﾗ┌ﾉS ｴ;┗W ヴWｪ;ヴS aﾗヴ デｴW ┗;ﾉ┌W ﾗa ┘ﾗﾏWﾐげゲ ヮヴｷ┗;I┞く 
‘WゲヮWIデｷﾐｪ デｴ;デ ヮヴｷ┗;I┞ I;ﾐ a;Iｷﾉｷデ;デW ﾗﾐWげゲ Sｷｪﾐｷデ┞が self-ヴWゲヮWIデ ;ﾐS ;ﾉﾉﾗ┘ IヴW;デｷﾗﾐ ﾗa けデヴ┌W 
                                                          
452 Crown Prosecution Service, けDﾗﾏWゲデｷI AH┌ゲW G┌ｷSWﾉｷﾐWゲ aﾗヴ PヴﾗゲWI┌デﾗヴゲげ (n 8). 
453 Ellen Pence and Michael Paymar, Education Groups for Men who Batter: The Duluth Model (Springer 
Publishing Company 1993) 1- 16. 




ﾆﾐﾗ┘ﾉWSｪWげく Pヴｷ┗;I┞ ﾗ┌ｪｴデ ヮヴﾗヮWヴﾉ┞ デﾗ aﾗヴﾏ ヮ;ヴデ ﾗa ヮヴﾗゲWI┌デﾗヴｷ;ﾉ SWIｷゲｷﾗﾐ-making; not least 
HWI;┌ゲW ｷデ ┘ﾗ┌ﾉS ヮヴﾗﾏヮデ デｴW ヮヴﾗゲWI┌デﾗヴげゲ ┌ゲW ﾗa Wﾏヮ;デｴ┞ ふ; ヮヴ;┝ｷゲ I W┝ヮﾉﾗヴW デｴW HWﾐWaｷデゲ ﾗa 
in Chapters Two and Five). This awareness of the significance of privacy must be combined, I 
argue, not only with an appropriate future risk assessment but also with a reanalysis of the 
ヮ;ヴ;Sｷｪﾏ;デｷI ﾉWｪ;ﾉ ゲ┌HﾃWIデ デｴ;デ ヴWIﾗｪﾐｷゲWゲ ┘ﾗﾏWﾐげゲ ﾗ┘ﾐ ;ｪWﾐI┞ ;ﾐS Waaﾗヴデゲ デﾗ┘;ヴS ゲWﾉa-
empowerment.          
 Finally, prosecutors must be mindful of assumptions they make about female 
victims. Naffine cautions that in criminal law there is an expectation that the legal subject is 
rational, distanced from emotions and operating with a guiding objectivity (with certain 
stated exceptions). As such, lawyers bring this analysis to assessing the female victim of 
domestic abuse. Failure to act in ways that accede to this norm (such as staying with an 
abusive partner or not wishing to see him punished) lend merit デﾗ デｴW ヮヴﾗゲWI┌デﾗヴげゲ HWﾉｷWa 
that they are best placed to act, objectively, ｷﾐ デｴW ┗ｷIデｷﾏげゲ HWゲデ ｷﾐデWヴWゲデく Iﾐ ; ゲｷﾏｷﾉ;ヴ ┗Wｷﾐが 
デｴW Iｴ;ヮデWヴ SヴW┘ ;デデWﾐデｷﾗﾐ デﾗ ｴﾗ┘ a;ｷﾉ┌ヴW デﾗ ヴWIﾗｪﾐｷゲW デｴ;デ ; け┗ｷIデｷﾏｷゲWSげ ┘ﾗﾏ;ﾐ I;ﾐ ｴ;┗W 
agency, sees her labelled as unable to know what is in her best interests. Chapter Two now 
offers further possibilities for prosecutors to develop theoretically informed praxis by 
approaching the legal subject with regard to vulnerability theory, relational autonomy, the 




The Way Forward: Reconceiving the Female Victim Using Vulnerability Theory, Relational 
Autonomy and the Capabilities Approach 
 
Introduction 
Part Two of Chapter One was concerned with the construction of the liberal legal 
ゲ┌HﾃWIデ ﾗa Iヴｷﾏｷﾐ;ﾉ ﾉ;┘ ;ﾐS ｴﾗ┘ ｷデ a;ｷﾉゲ デﾗ ;SWケ┌;デWﾉ┞ SWゲIヴｷHW ┘ﾗﾏWﾐげゲ ﾉｷ┗Wゲ ;ﾐS 
experiences of living with an abusive partner. The chapter identified that prosecutors, faced 
with an unsupportive domestic abuse victim, have made commendable efforts to respond 
to feminist critique about the self-sufficient legal subject. Rather than conceiving her as a 
failed, irrational or non-credible legal subject the risk now, however, is that prosecutors 
identify her as a particularly vulnerable subject in need of protection. In this chapter, I 
develop alternative modes of analysing how best to think about and support abused women 
when they come into contact with the criminal justice system. A theoretically informed 
praxis that takes into account けvulnerability theoryげ,456 けrelational autonomyげ457 and the 
けcapabilities approachげ458 is forwarded as a foundation for prosecutors to deploy 
けtherapeutic jurisprudentialげ459 ways of working. Taken together, prosecutors are 
encouraged to recognise what I refer to in short-hand ;ゲ デｴW けﾉｷ┗WS ゲ┌HﾃWIデげく  
 Part One of the chapter begins H┞ ﾗ┌デﾉｷﾐｷﾐｪ FｷﾐWﾏ;ﾐげゲ デｴWﾗヴ┞ ﾗa SWヮWﾐSWﾐI┞ ┘ｴｷIｴ 
was the genesis of her vulnerability theory. I move on to consider the claim that 
vulnerability is ontological, universal and embodied.460 Accepting this, I examine how 
vulnerability theory asserts that the state has a duty to respond to ensure that its 
                                                          
456 The work of legal feminist theorist Martha Fineman is considered typical of recent vulnerability scholarship 
in this regard. 
457 け‘Wﾉ;デｷﾗﾐ;ﾉ ｷﾐSｷ┗ｷS┌;ﾉｷゲﾏげ ┘;ゲ aｷヴゲデ IﾗﾐIWｷ┗WS H┞ N;ﾐI┞ CｴﾗSﾗヴﾗ┘ ｷﾐ N;ﾐI┞ CｴﾗSﾗヴﾗ┘が けTﾗ┘;rd a Relational 
IﾐSｷ┗ｷS┌;ﾉｷゲﾏぎ TｴW MWSｷ;デｷﾗﾐ ﾗa “Wﾉa デｴヴﾗ┌ｪｴ Pゲ┞Iｴﾗ;ﾐ;ﾉ┞ゲｷゲげ ｷﾐ Tｴﾗﾏ;ゲ HWﾉﾉWヴが Mﾗヴデﾗﾐ “ﾗゲﾐ; ;ﾐS D;┗ｷS 
Wellberry (eds), Reconstructing Individualism: Autonomy, Individualism and the Self in Western Thought 
(Stanford University Press 1986). S┌IIWゲゲｷ┗W aWﾏｷﾐｷゲデ WデｴｷIｷゲデゲ ｴ;┗W SW┗WﾉﾗヮWS デｴW IﾗﾐIWヮデ ﾗa けヴWﾉ;デｷﾗﾐ;ﾉ 
;┌デﾗﾐﾗﾏ┞げく “WWが aﾗヴ W┝;ﾏヮﾉWが C;デヴｷﾗﾐ; M;IﾆWﾐ┣ｷW ;ﾐS N;デ;ﾉｷW “デﾗﾉﾃ;ヴ ふWSゲぶが Relational Autonomy: Feminist 
Perspectives on Autonomy, Agency and the Social Self (OUP 2000) and Jennifer Nedelsky, L;┘げゲ ‘Wﾉ;デｷﾗﾐゲぎ A 
Relational Theory of Self, Autonomy and Law (OUP 2011). 
458 As advocated by Martha Nussbaum and Amartya Sen- see below. 
459 “WWが aﾗヴ W┝;ﾏヮﾉWが Bヴ┌IW WｷﾐｷIﾆが けTｴW J┌ヴｷゲヮヴ┌SWﾐIW ﾗa TｴWヴ;ヮW┌デｷI J┌ヴｷゲヮヴ┌SWﾐIWげ ふヱΓΓΑぶ ンふヱぶ Pゲ┞Iｴﾗﾉﾗｪ┞が 
Public Policy and Law 184, 185. 
460 See, for example, Martha FｷﾐWﾏ;ﾐが けTｴW Vulnerable Subject: Anchoring Equality in the Human CﾗﾐSｷデｷﾗﾐげ 
(2008) 20 Yale Journal of Law and Feminism 1. 
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institutions and practices do not contribute to creating structures that diminish its 
ヮﾗヮ┌ﾉ;デｷﾗﾐげゲ I;ヮ;Iｷデ┞ デﾗ HW ヴWゲｷﾉｷWﾐデく TﾗｪWデｴWヴ, and on their own, these institutions provide 
┌ゲ ┘ｷデｴ け;ゲゲWデゲげ461 that soften the effects of adverse occurrences. Accepting this premise, 
what I suggest is lacking from vulnerability theory is a comprehensive theorising of how 
けヴWゲヮﾗﾐゲｷ┗Wげ ;Iデｷﾗﾐ ゲｴﾗ┌ﾉS HW ｷﾏヮﾉWﾏWﾐデWS H┞ デｴW ゲデ;デW aﾗヴ individuals at a particular point 
of crisis.462 What should the state be guided by in these circumstances and why? Fineman 
herself does not address the question directly but I suggest that institutions, such as the 
CPS, might be expected to refer back to thW け;ゲゲWデゲげ ﾗa ヴWゲｷﾉｷWﾐIW FｷﾐWﾏ;ﾐ SWゲIヴｷHWゲ 
ｪWﾐWヴ;ﾉﾉ┞ ｷﾐ ﾗヴSWヴ デﾗ SWデWヴﾏｷﾐW デｴWｷヴ SｷヴWIデｷﾗﾐく TｴWゲW け;ゲゲWデゲげ ｴﾗ┘W┗Wヴ ;ヴW ﾐﾗデ ﾗaaWヴWS ┘ｷデｴ 
a comprehensive theorising or valuation.       
 For that reason, ;ﾐS ﾐﾗデ HWｷﾐｪ ┘ｴﾗﾉﾉ┞ ゲ;デｷゲaｷWS ┘ｷデｴ デｴWゲW け;ゲゲWデゲげ ;ゲ ; set of guiding 
principles for prosecutors, Part Two of the chapter turns to ethics that contemplate the 
ゲｷｪﾐｷaｷI;ﾐIW ﾗa ;ﾐ ｷﾐSｷ┗ｷS┌;ﾉげゲ ;┌デﾗﾐﾗﾏ┞ ｷﾐ ｷデゲ ヴWﾉ;デｷﾗﾐ;ﾉ ゲWﾐゲWく Wｴｷﾉゲデ I ヴWﾃWIデが ;ゲ FｷﾐWﾏ;ﾐ 
does, the valorisation of libertarian autonomy, relational autonomy can be a stated and 
guiding aim in conjunction with, not in competition to, vulnerability theory (as adapted by 
Mackenzie, Rogers and Dodds463). Finally, building on the offerings of vulnerability theory 
and relational autonomy, I consider the capabilities approach and therapeutic jurisprudence 
as possible ways of countering incomplete (neoliberal464) constructions of vulnerable adults 
;ゲ HWｷﾐｪ け;デ ヴｷゲﾆげが ヴWS┌IｷHﾉW デﾗ ; ゲWデ ﾗa IヴｷデWヴｷ;, such as that contained in police けrisk 
assessmentsげく465 Such incomヮﾉWデW ┘;┞ゲ ﾗa ;ゲゲWゲゲｷﾐｪ ┘ﾗﾏWﾐげゲ ﾐWWSゲが ;ヴW ﾉｷﾆWﾉ┞ デﾗ overlook 
the importance of the internal capabilities, emotions and mental health of the women 
affected.           
 In sum, what is required, is a holistic account of vulnerability which takes into 
account not only the objective check-lists we see in risk-centred neoliberal protectionism 
(described in Chapter Three) but also a full understanding of the subjective lived 
                                                          
461 けAゲゲWデゲげ ;ヴW SWゲIヴｷHWS H┞ FｷﾐWﾏ;ﾐ ;ゲ ﾗﾐWげゲ けIﾗヮｷﾐｪ ﾏWIｴ;ﾐｷゲﾏゲが ﾗヴ ヴWゲﾗ┌ヴIWゲ デhat cushion us when we face 
ﾏｷゲaﾗヴデ┌ﾐWが Sｷゲ;ゲデWヴが ;ﾐS ┗ｷﾗﾉWﾐIWく C┌ﾏ┌ﾉ;デｷ┗Wﾉ┞ぐ ;ゲゲWデゲ ヮヴﾗ┗ｷSW ｷﾐSｷ┗ｷS┌;ﾉゲ ┘ｷデｴ ゎヴWゲｷﾉｷWﾐIWゎ ｷﾐ デｴW a;IW ﾗa 
┗┌ﾉﾐWヴ;Hｷﾉｷデ┞げ ｷﾐ ｷHｷS ヱンく 
462 Aﾉデｴﾗ┌ｪｴ I Sﾗ ﾐﾗデ ゲ┌ｪｪWゲデ デｴ;デ ┘ﾗﾏWﾐ ┘ｴﾗ W┝ヮWヴｷWﾐIW SﾗﾏWゲデｷI ;H┌ゲW ;ヴW ﾐWIWゲゲ;ヴｷﾉ┞ ｷﾐ けIヴｷゲｷゲげが デｴW┞ Sﾗ 
become known to the criminal justice agencies following a trigger incident(s) that often requires immediate 
and targeted decision-making by the state upon whom she called and who is expected to respond. 
463 Catriona Mackenzie, Wendy Rogers and Susan Dodds, Vulnerability: New Essays in Ethics and Feminist 
Philosophy (Oxford University Press 2014) Introduction. 
464 Fﾗヴ ;ﾐ W┝ヮﾉ;ﾐ;デｷﾗﾐ ﾗa けﾐWﾗﾉｷHWヴ;ﾉげ ゲWW Cｴ;ヮデWヴ TｴヴWWく 
465 For discussion about the inadequacies of the police Domestic Abuse Stalking and Harassment (DASH) victim 
risk assessment see Chapter Three, section 5(iii).  
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experiences of women and how they ascribe value to their lives.466 Therapeutic 
jurisprudence highlights how a thoughtless disregard of a womaﾐげゲ ﾏWﾐデ;ﾉ ｴW;ﾉデｴ I;ﾐ ｴ;┗W ; 
detrimental impact, not only on her autonomy and sense thereof, but also upon her actual 
future safety. We see in Chapter Five how supporデｷﾐｪ ┘ﾗﾏWﾐげゲ Wﾏﾗデｷﾗﾐ;ﾉ ;ﾐS ﾏWﾐデ;ﾉ 
health needs as they interact with the CJS can significantly assist her. Bearing all of this in 
mind, prosecutors would be guided to contemplate what is really in the best interest of the 
woman thereby reducing detrimental, paternalistic or inflexible interventions which can 
have the paradoxical effect of increasing vulnerability whilst intending to diminish it.467   
PART ONE 
1 Using Vulnerability: Some Caveats 
I have suggested that there may be potential, in an effort to demonstrate taking 
domestic abuse seriously, デﾗ aヴ;ﾏW デｴW ┗ｷIデｷﾏ ;ゲ け┗┌ﾉﾐWヴ;HﾉWげ ;ﾐS ｷﾐ ﾐWWS ﾗa ヮヴﾗデWIデｷﾗﾐ 
ふデｴヴﾗ┌ｪｴ ヮヴﾗゲWI┌デｷﾗﾐぶく B┌デ ┘ｴ;デ ｷゲ ﾏW;ﾐデ H┞ け┗┌ﾉﾐWヴ;HﾉWげ ｷﾐ デｴW Iﾗﾏﾏﾗﾐ W┗Wヴ┞S;┞ ┌ゲ;ｪW 
which populates political strategy468 is distinct from the academic scholarship that has 
focused attention on a theory of vulnerability.469 Deployed in the quotidian, vulnerability is a 
SWゲIヴｷヮデﾗヴ ;ﾐS Wケ┌;デWゲ ┘ｷデｴ ゲﾗﾏWﾗﾐWげゲ ゲ┌ゲIWヮデｷHｷﾉｷデ┞ デﾗ ;aaWIデゲ ┌ヮﾗﾐ デｴWﾏ ;ﾐS ｷﾏヮﾉｷWゲ ;ﾐ 
exposure to potential harm.470 It should perhaps therefore come as no surprise that the 
け┗┌ﾉﾐWヴ;Hｷﾉｷデ┞げ デｴ;デ ｴ;ゲ ヮWヴ┗;SWS ヮ┌HﾉｷI ヮﾗﾉｷI┞ ｴ;ゲ HWWﾐ ┌ゲWS デﾗ SWゲIヴｷHW け┗ｷヴデ┌;ﾉﾉ┞ W┗Wヴ┞ 
ｪヴﾗ┌ヮ a;Iｷﾐｪ ; SｷaaｷI┌ﾉデ ヮヴWSｷI;ﾏWﾐデげく471 Furedi suggests that vulnerability has become the 
defining condition of our time.472 As a consequence, how the state aims to protect けデｴW 
                                                          
466 Aﾐ ;ヮヮヴﾗ;Iｴ ┘ｴｷIｴ ;IIﾗヴSゲ ┘ｷデｴ MｷIｴ;Wﾉ D┌ﾐﾐが Iゲ;HWﾉ Cﾉ;ヴW ;ﾐS Aﾐデｴﾗﾐ┞ Hﾗﾉﾉ;ﾐSが けTﾗ Eﾏヮﾗ┘Wヴ ﾗヴ デﾗ 
PヴﾗデWIデい Cﾗﾐゲデヴ┌Iデｷﾐｪ デｴW けV┌ﾉﾐWヴ;HﾉW AS┌ﾉデげ ｷﾐ Eﾐｪﾉｷゲｴ L;┘ ;ﾐS P┌HﾉｷI PﾗﾉｷI┞げ (2008) 28(2) Legal Studies 234. 
467 Oヴ けヮ;デｴﾗｪWﾐｷI ┗┌ﾉﾐWヴ;Hｷﾉｷデ┞げ ;ゲ W┝;ﾏｷﾐWS ﾏﾗヴW a┌ﾉﾉ┞ HWﾉﾗ┘が ゲWW C;デヴｷﾗﾐ; M;IﾆWﾐ┣ｷWが WWﾐS┞ ‘ﾗｪWヴゲ ;ﾐS 
Susan Dodds, Vulnerability: New Essays in Ethics and Feminist Philosophy (Oxford University Press 2014) 
Introduction. 
468 SWWが aﾗヴ W┝;ﾏヮﾉWが HWヴ M;ﾃWゲデ┞げゲ Gﾗ┗WヴﾐﾏWﾐデが けTﾗｪWデｴWヴ WW C;ﾐ EﾐS VｷﾗﾉWﾐIW Aｪ;ｷﾐゲデ WﾗﾏWﾐ ;ﾐS Gｷヴﾉゲぎ A 
“デヴ;デWｪ┞げ ふHﾗﾏW OaaｷIW ヲヰヰΓぶき HWヴ M;ﾃWゲデ┞げゲ Gﾗ┗WヴﾐﾏWﾐデが けT;Iﾆﾉｷﾐｪ デｴW DWﾏ;ﾐS aﾗヴ Pヴﾗゲデｷデ┌デｷﾗﾐぎ A ‘W┗ｷW┘げ 
ふHﾗﾏW OaaｷIW ヲヰヰΒぶ ;ﾐS HWヴ M;ﾃWゲデ┞げゲ Gﾗ┗WヴﾐﾏWﾐデが けMissing Children and Adults: A Cross Government 
“デヴ;デWｪ┞げ ふHﾗﾏW OaaｷIW ヲヰヱヱぶく 
469 “WWが aﾗヴ W┝;ﾏヮﾉWが Cｴヴｷゲ BW;ゲﾉ┞ ;ﾐS C;ヴﾗﾉ B;IIｴｷが けEﾐ┗ｷゲ;ｪｷﾐｪ ; NW┘ PﾗﾉｷデｷIゲ aﾗヴ ;ﾐ EデｴｷI;ﾉ F┌デ┌ヴWぎ BW┞ﾗﾐS 
Trust, Care and Generosity に Tﾗ┘;ヴSゲ ;ﾐ EデｴｷI ﾗa け“ﾗIｷ;ﾉ FﾉWゲｴげげ ふヲヰヰΑぶ Feminist Theory 279; Judith Butler, 
Precarious Life: The Powers of Mourning and Violence ふVWヴゲﾗ ヲヰヰヴぶ ;ﾐS M;ヴデｴ; FｷﾐWﾏ;ﾐが けTｴW V┌ﾉﾐWヴ;HﾉW 
“┌HﾃWIデぎ AﾐIｴﾗヴｷﾐｪ Eケ┌;ﾉｷデ┞ ｷﾐ デｴW H┌ﾏ;ﾐ CﾗﾐSｷデｷﾗﾐげ ふヲヰヰΒぶ ヲヰ Y;ﾉW Jﾗ┌ヴﾐ;ﾉ ﾗa L;┘ ;ﾐS FWﾏｷﾐｷゲﾏ ヱく 
470 けV┌ﾉﾐWヴ;Hｷﾉｷデ┞げ IﾗﾏWゲ aヴﾗﾏ デｴW L;デｷﾐが けデﾗ ┘ﾗ┌ﾐSげく 
471 Fヴ;ﾐﾆ F┌ヴWSｷが けFW;ヴ ;ﾐS “WI┌ヴｷデ┞ぎ A V┌ﾉﾐWヴ;Hｷﾉｷデ┞ LWS PﾗﾉｷI┞ ‘WゲヮﾗﾐゲWげ ふヲヰヰΒぶ ヴヲふヶぶ “ﾗIｷ;ﾉ PﾗﾉｷI┞ ;ﾐS 
Administration 645, 656. 
472 Ibid 656. 
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┗┌ﾉﾐWヴ;HﾉWげ ;ヮヮW;ヴゲ デﾗ ｴ;┗W ゲ;デ┌ヴ;デWS ﾗaaｷIｷ;ﾉ ヴｴWデﾗヴｷI ;ﾐS ヮﾗﾉｷI┞ SｷゲIﾗ┌ヴゲWく473 
 Wｴ;デ ｷゲ ﾗaデWﾐ ﾉ;Iﾆｷﾐｪ ｷﾐ デｴW ヮﾗﾉｷデｷI;ﾉ ヴ┌HヴｷI ﾗa け┗┌ﾉﾐWヴ;Hｷﾉｷデ┞げ, however, is a 
comprehensive, consistent or common theoretical understanding of it. Munro and Scoular 
refeヴ デﾗ ┗┌ﾉﾐWヴ;Hｷﾉｷデ┞げゲ Iﾗﾏﾏﾗﾐ ┌ゲ;ｪW ;ゲ ; けaﾉ;デげ ┌ﾐSWヴゲデ;ﾐSｷﾐｪ ﾗa ┗┌ﾉﾐWヴ;Hｷﾉｷデ┞ デｴ;デ a;ｷﾉゲ デﾗ 
interrogate the complexity of the condition, its relations and narratives.474 Caution should 
デｴWヴWaﾗヴW HW W┝WヴIｷゲWS ｷﾐ ┌ﾐケ┌Wゲデｷﾗﾐｷﾐｪﾉ┞ WﾏHヴ;Iｷﾐｪ け┗┌ﾉﾐWヴ;Hｷﾉｷデ┞げ ;ゲ ; ﾉegitimising call to 
;Iデｷﾗﾐ HWI;┌ゲW デｴW aﾉ┌ｷSｷデ┞ ;ﾐS ﾏ;ﾉﾉW;Hｷﾉｷデ┞ ﾗa けaﾉ;デげ ┗┌ﾉﾐWヴ;Hｷﾉｷデ┞ デWヴﾏｷﾐﾗﾉﾗｪ┞ ヴWﾐSWヴゲ ｷデ 
susceptible to being applied to meet the political ends of any range of mainstream political 
groupings under the guise of state altruism.475 As the everyday use of the term enjoys 
ethical appeal across political agendas, it has been used as a means of justifying state 
ｷﾐデWヴ┗Wﾐデｷﾗﾐ ｷﾐ ヮWﾗヮﾉWげゲ ﾉｷ┗Wゲく476         
 TｴW IﾗﾐIWヴﾐ デｴWﾐ ｷゲ デｴ;デ ┘ｴｷﾉゲデ ヮﾗﾉｷデｷI;ﾉ ヴWﾉｷ;ﾐIW ﾗﾐ け┗┌ﾉﾐWヴ;Hｷﾉｷデ┞げ ｴ;ゲ デｴW 
encouraging potential to support social justice ameliorations by requiring state 
responsiveness, there is potential for its use to extend didactic neoliberal governance.477 For 
example, in response to our vulnerability to terrorism, stronger surveillance policies are 
green lighted. In response to vulnerable sex workers and migrants, securitisation through 
border controls and criminalisation is assented and in response to the vulnerable victim of 
domestic violence the perpetrator must be brought to justice and future risk to the victim 
must be managed by the state (through, inter alia, criminal prosecution). Objections to 
using vulnerability to effect these ends are concerned with oppressive paternalism capable 
of expanding state control and the stigmatisation and exclusion of those so labelled.478  
 I デｴWヴWaﾗヴW I;┗W;デ ┘ｴ;デ aﾗﾉﾉﾗ┘ゲ H┞ ;Iﾆﾐﾗ┘ﾉWSｪｷﾐｪ デｴW ヮﾗデWﾐデｷ;ﾉ aﾗヴ デｴW デWヴﾏげゲ 
commonplace use to be deployed to political ends, to evince more conservative projects 
;ﾐS デﾗ Wﾏヮﾉﾗ┞ けヮ;デヴﾗﾐｷゲｷﾐｪ ;ﾐS ﾗヮヮヴWゲゲｷ┗Wげ479 mechanisms. I suggest, however, that 
vulnerability theory I;ﾐ HW ; ヮヴﾗS┌Iデｷ┗W ┘;┞ ﾗa IﾗﾐIWｷ┗ｷﾐｪ デｴW ﾉWｪ;ﾉ ゲ┌HﾃWIデ ;ﾐS デｴW ゲデ;デWげゲ 
                                                          
473 Ibid 656. 
474 V;ﾐWゲゲ; M┌ﾐヴﾗ ;ﾐS J;ﾐW “Iﾗ┌ﾉ;ヴが けAH┌ゲｷﾐｪ V┌ﾉﾐWヴ;Hｷﾉｷデ┞い CﾗﾐデWﾏヮﾗヴ;ヴ┞ Law and Policy Responses to Sex 
Wﾗヴﾆ ｷﾐ デｴW UKげ FWﾏｷﾐｷゲデ LWｪ;ﾉ “デ┌SｷWゲ ふヲヰヱヲぶ ヲヰふンぶ ヱΒΓが ヱΒΓく 
475 IHｷS ヱΓヱく “ｷﾏｷﾉ;ヴﾉ┞が AﾉW┝;ﾐSヴ; TヴｷﾏﾏWヴ ふUデヴWIｴデ Uﾐｷ┗Wヴゲｷデ┞ “Iｴﾗﾗﾉ ﾗa L;┘ぶ ヴWaWヴヴWS デﾗ け┗┌ﾉﾐWヴ;Hｷﾉｷデ┞げ ;ゲ ; 
けIｴ;ﾏWﾉWﾗﾐ IﾗﾐIWヮデげ- able to change to suit its surrﾗ┌ﾐSゲ ;デ けA Wﾗヴﾆゲｴﾗヮ ﾗﾐ V┌ﾉﾐWヴ;Hｷﾉｷデ┞ ;ﾐS “ﾗIｷ;ﾉ J┌ゲデｷIWげ 
(2016) Leeds University. 
476 Ibid 189. 
477 “WW Cｴ;ヮデWヴ TｴヴWW aﾗヴ ; a┌ﾉﾉ SｷゲI┌ゲゲｷﾗﾐ ﾗa けﾐWﾗﾉｷHWヴ;ﾉｷゲﾏろく  
478 K;デW Bヴﾗ┘ﾐが けけV┌ﾉﾐWヴ;Hｷﾉｷデ┞げぎ H;ﾐSﾉW ┘ｷデｴ C;ヴWげ ふヲヰヱヱぶ ヵふンぶ EデｴｷIゲ ;ﾐS “ﾗIｷ;ﾉ WWﾉa;ヴW ンヱンが ンヱヶく 
479 Ibid 314. 
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responsibility to act. By approaching prosecutorial decision-making grounded in 
vulnerability theory, the effect is one of affiliation with victimsが ﾐﾗデ Hヴ;ﾐSｷﾐｪ ;ﾐS けﾗデｴWヴｷﾐｪげく  
2 Dependency: A Paradigm Shift for Conceiving the Legal Subject  
The work of Martha Fineman offers a productive and transformative way of 
conceiving the legal subject. The foundation ﾗa ｴWヴ ┗┌ﾉﾐWヴ;Hｷﾉｷデ┞ デｴWゲｷゲが けTｴW A┌デﾗﾐﾗﾏ┞ 
M┞デｴげ ヴWIﾗｪﾐｷゲWS ｷﾐSｷ┗ｷS┌;ﾉゲげ ｷﾐW┗ｷデ;HﾉW dependency on others. It was her first step in a 
move to identify a legal subject based in human experience and the human condition. In 
reaching a new conception of the legal subject her approach indirectly tackles gender 
ｷﾐWケ┌;ﾉｷデ┞ ヴ;デｴWヴ デｴ;ﾐ Iﾗﾐaヴﾗﾐデｷﾐｪ ｷデ ｴW;S ﾗﾐく HWヴ ゲデ;ヴデｷﾐｪ ヮﾗｷﾐデが けデ┌ヴﾐぷゲへ デｴW ヮヴW┗ｷﾗ┌ゲ 
Iﾗﾐ┗Wヴゲ;デｷﾗﾐ ﾗﾐ ｷデゲ ｴW;Sげく480 Rather than identifying disadvantaged groups and contending 
that sameness of treatment will facilitate their equal status, Fineman begins by identifying 
けSｷゲ;S┗;ﾐデ;ｪWげ ｷﾐ デｴW WWゲデげゲ Sﾗﾏｷﾐ;ﾐデ IﾗﾐIWヮデｷﾗﾐ ﾗa デｴW ┌ﾐｷ┗Wヴゲ;ﾉ ゲ┌HﾃWIデ ;ゲ ゲWﾉa-sufficient, 
capable and independent and free to carve out a successful life for oneself.  
  However, this libertarian autonomy481 that dominates the political arena, 
ignores that dependency ｷゲ ;ﾐ ｷﾐW┗ｷデ;HﾉW IﾗﾐゲWケ┌WﾐIW ﾗa HWｷﾐｪ ｴ┌ﾏ;ﾐき S┌ヴｷﾐｪ ﾉｷaWげゲ Iﾗ┌ヴゲW 
we are all dependent during childhood, sickness or old age. Society labours, therefore, 
┌ﾐSWヴ デｴW ﾏｷゲ;ヮヮヴWｴWﾐゲｷﾗﾐ ﾗa デｴW け;┌デﾗﾐﾗﾏ┞ ﾏ┞デｴげ482 (the desirability and attainability of 
autonomy) and its attendant ideals of individualism, self-reliance and achievement.483 In so 
Sﾗｷﾐｪが ゲﾗIｷWデ┞ a;ｷﾉゲ デﾗ ﾏWWデ ｷデゲ IﾗﾉﾉWIデｷ┗W ヴWゲヮﾗﾐゲｷHｷﾉｷデ┞ デﾗ けｷﾐW┗ｷデ;HﾉW SWヮWﾐSWﾐデゲげ ふデｴW 
looked-;aデWヴぶ ;ﾐS けSWヴｷ┗;デｷ┗W SWヮWﾐSWﾐデゲげ ふデｴW I;ヴWデakers). Dependency and its derivatives 
become stigmatised because they are seen to fall short of the efficient execution of an 
autonomous life. In fact, dependency should be regarded as normal and unavoidable and 
social contract theories of justice have been wrong to omit the inevitability of human 
dependency.484         
 Both types of dependency [inevitable and derivative] are, according to Fineman, 
commonly conceived of as private matters for which the family, not the state, assumes 
                                                          
480 M;┝ｷﾐW EｷIｴﾐWヴが けDWヮWﾐSWﾐI┞ ;ﾐS デｴW LｷHWヴ;ﾉ Pﾗﾉｷデ┞ぎ Oﾐ M;ヴデｴ; FｷﾐWﾏ;ﾐげゲ A┌デﾗﾐﾗﾏ┞ M┞デｴ ふヲヰヰヵぶ Γン 
California Law Review 1286, 1286. 
481 けA┌デﾗﾐﾗﾏﾗ┌ゲげぎ Oa ; ヮWヴゲﾗﾐが デｴW ﾏｷﾐSが WデIぎ aヴWW aヴﾗﾏ W┝デWヴﾐ;ﾉ Iﾗﾐデヴﾗﾉ ﾗヴ ｷﾐaﾉ┌WﾐIWき ;HﾉW デﾗ ;Iデ 
ｷﾐSWヮWﾐSWﾐデﾉ┞げ Oxford English Dictionary (OUP 1989). 
482 Fineman, The Autonomy Myth (n 362). 
483 P;ﾏWﾉ; AﾐSWヴゲﾗﾐ ゲ┌ｪｪWゲデゲ デｴWヴW ｷゲ け;ﾐ ┌ﾐ;IｴｷW┗;HﾉW ｷSW;ﾉ ﾗa ;┌デﾗﾐﾗﾏ┞げ ｷﾐ P;ﾏWﾉ; AﾐSWヴゲﾗﾐが けA┌デﾗﾐﾗﾏ┞が 
V┌ﾉﾐWヴ;Hｷﾉｷデ┞ ;ﾐS GWﾐSWヴげ ふヲヰヰンぶ ヴふヲぶ FWﾏｷﾐｷゲデ TｴWﾗヴ┞ ヱヴΓが ヱヵΑく 
484 Eva Kittay, Lﾗ┗Wげゲ L;Hﾗヴぎ Eゲゲ;┞ゲ ﾗﾐ WﾗﾏWﾐが Eケ┌;ﾉｷデ┞ ;ﾐS DWヮWﾐSWﾐI┞ (Routledge 1999).  
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responsibility. That beiﾐｪ ゲﾗが けデｴW ｷﾐゲデｷデ┌デｷﾗﾐ ﾗa a;ﾏｷﾉ┞ aヴWWゲ デｴW ﾏ;ヴﾆWデ デﾗ ;Iデ ┘ｷデｴﾗ┌デ 
IﾗﾐゲｷSWヴ;デｷﾗﾐ ﾗヴ ;IIﾗﾏﾏﾗS;デｷﾗﾐ aﾗヴ SWヮWﾐSWﾐI┞げく485 In short, with the private family raising 
the next generation of workers, consumers and voters without remuneration, the market 
and state are Wﾐ;HﾉWS ; けaヴWW ヴｷSWげく486 The state only steps in, grudgingly, should families 
けa;ｷﾉげ ﾗヴ a;ﾉﾉ ゲｴﾗヴデ ﾗa ゲWﾉa-sufficiency. If gender inequality arises from dependency being 
H┌ヴｷWS ｷﾐ デｴW ヮヴｷ┗;デW ゲヮｴWヴWが ┘ｷデｴ ┘ﾗﾏWﾐ デ;ﾆｷﾐｪ ﾗﾐ デｴW ﾉｷﾗﾐげゲ ゲｴ;ヴW ﾗa デｴW I;ヴW ┘ﾗヴﾆが what 
should be done? For Fineman, resolution lies in the re-conceptualisation of the private 
family. No longer to be considered a private institution enabling other institutions to benefit 
aヴﾗﾏ ｷデゲ a┌ﾐIデｷﾗﾐｷﾐｪが ｷデ ゲｴﾗ┌ﾉS HW IﾗﾐゲｷSWヴWS ; けけS┞ﾐ;ﾏｷI ヮ┌HﾉｷI ｷﾐゲデｷデ┌デｷﾗﾐげ デｴ;デ ｴ;ゲ HWWﾐ 
;ゲゲｷｪﾐWS ; ゲヮWIｷaｷI ヴﾗﾉW aﾗヴ デｴW HWﾐWaｷデ ﾗa ゲﾗIｷWデ┞げく487 That being so, social institutions should 
be supporting those who need and those who give care.488 As far as the criminal justice 
system is concerned, this surely sets the expectation and assumption that matters of 
domestic abuse are matters the state must necessarily be concerned with. 
 However, and crucially when considering the theoretical framework offered in this 
thesis, in treating the family as a public institution, there should be no correlative right of 
society, according to Fineman, to control intimate personal decisions. Some concept of 
ヮヴｷ┗;I┞ ｷゲ ゲデｷﾉﾉ ヴWケ┌ｷヴWS デﾗ ヴWゲｷゲデ IﾗﾉﾉWIデｷ┗W Iﾗﾐデヴﾗﾉ ﾗ┗Wヴ デｴW a;ﾏｷﾉ┞く FｷﾐWﾏ;ﾐげゲ ┘ﾗヴﾆ ｷゲ 
デｴWヴWaﾗヴW Iﾗﾏヮ;デｷHﾉW ┘ｷデｴ ヴWIﾗｪﾐｷデｷﾗﾐ ﾗa デｴW け;aaｷヴﾏ;デｷ┗W ヮﾗデWﾐデｷ;ﾉげ ﾗa ヮヴｷ┗;I┞ I ;S┗ﾗI;デW ｷﾐ 
Cｴ;ヮデWヴ OﾐWき デｴ;デ けIﾗﾉﾉWIデｷ┗W ヴWゲヮﾗﾐゲｷHｷﾉｷデ┞ ;IIﾗﾏヮ;ﾐｷWS H┞ ; ┘Wﾉﾉ-developed notion of 
ヮヴｷ┗;I┞ aﾗヴ デｴW I;ヴWデ;ﾆｷﾐｪ ┌ﾐｷデ I;ﾐ ヮヴﾗ┗ｷSW ;┌デﾗﾐﾗﾏ┞ aﾗヴ デｴ;デ ┌ﾐｷデげく489    
 By treating the family akin to a public body assigned the responsibility of taking care 
ﾗa IｴｷﾉSヴWﾐが デｴW WﾉSWヴﾉ┞ ;ﾐS デｴW ┌ﾐ┘Wﾉﾉが ヴ;デｴWヴ デｴ;ﾐ デｴW けﾐ;デ┌ヴ;ﾉげ ;ﾐS SｷゲIヴWWデ ヮﾉ;IW デﾗ Sﾗ ゲﾗが 
Fineman rearranges preceding feminist thought about the overdrawn segregation of public 
and private.490 Prior to Fineman, feminists advocated that the solution to gender inequality 
would be the sharing of child care responsibilities between the sexes (parental parity).491  
                                                          
485 Fineman, The Autonomy Myth (n 362) 37. 
486 Ibid 37. 
487 Eichner (n 480) 1289. 
488 Iデ ゲｴﾗ┌ﾉS HW ﾐﾗデWS デｴ;デ FｷﾐWﾏ;ﾐげゲ ┘ﾗヴﾆ ｷゲ H;ゲWS ┌ヮﾗﾐ ｷﾐゲｷｪｴデ aヴﾗﾏ デｴW UﾐｷデWS “デ;デWゲく Iﾐ デｴW UﾐｷデWS 
Kingdom, governments have more readily assumed responsibility for 15 hours of free nursery childcare for 
three-year olds, 38 weeks per annum and for two year-old children where they are looked after by the Local 
Authority or where their parents are in receipt of certain income benefits.  
489 Fineman, The Autonomy Myth (n 482) 293. 
490 Eichner (n 480) 1290. 
491 “┌ゲ;ﾐ Oﾆｷﾐげゲが Gender, Justice and Family (Chicago Press 1989) is typical of feminist work that advocates the 
けヮ;ヴWﾐデ;ﾉ ヮ;ヴｷデ┞げ ﾏﾗSWﾉく OデｴWヴゲ ｷﾐIﾉ┌SWぎ JWヴヴ┞ J;Iobs and Kathleen Geerson, The Time Divide: Work, Family and 
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They encouraged employers to adopt practices to assist care-taking and urged genuine, not 
merely symbolic and partial attempts, at sharing household chores. These ameliorations, 
they asserted, would go far in reducing inherent injustices in the traditional gender-
structured family and society. Fineman, however, reconceives the solution not in terms of 
demanding gender equality in the home and at work, rather, in terms of society recognising 
dependency as inevitable. If the state continues to assign the burdens of caretaking to 
families (as against other societal institutions) Fineman argues that the state must take 
responsibility to publicly support and subsidise carers.    
 FｷﾐWﾏ;ﾐげゲ デｴWﾗヴ┞ ﾗa SWヮWﾐSWﾐI┞ ｴﾗ┘W┗Wヴ ｴ;ゲ HWWﾐ IヴｷデｷIｷゲWS aﾗヴ a;ｷﾉｷﾐｪ デﾗ 
acknowledge that inevitable dependency is episodic (we have periods of dependency in our 
lives that come and go) and that けderivative dependencyげ ｷゲ ヮWヴaﾗヴﾏWS H┞ けIｴﾗｷIWげく 
Consequently, recognising that people eventually transcend these periods, and that 
derivative dependents have chosen to care for others, critics have often failed to include 
dependency in their theories about justice and liberty. Furthermore, the traditional division 
between public and private spheres can be resistant to dismantling. Traditional legal 
theorists continue to assert that dependency can rightly be confined to a concern of the 
private sphere and that social and political theories can, indeed should, carry on without 
consideration of it.492          
 This is, however, an unhelpful perspective to those women who continue to suffer 
by feeling trapped in abusive relationships because of their derivative dependency (usually 
due to their care roles to children). They may feel forced to remain within the private family 
home until such time as the children are no longer dependent and their consequent 
economic dependency on their abusive partner does not feel so total. Are critics of, or those 
┘ｴﾗ ｷｪﾐﾗヴW FｷﾐWﾏ;ﾐげゲ ;ﾐ;ﾉ┞ゲｷゲ ﾗa SWヮWﾐSWﾐI┞が ヴW;ﾉﾉ┞ ゲ┌ｪｪWゲデｷﾐｪ デｴ;デ ;H┌ゲWS ﾏﾗデｴWヴゲ I;ﾐ HW 
expected to wait until that period of their lives has passed before they are able to start 
financial independence? Secondly, can it be right that they are suggesting that mothers are 
derivatively dependent on their abusive partners through choice? Or is it possible, as 
Fineman argues, that through effective state subsidies for childcare (and housing) such 
                                                                                                                                                                                    
Gender Inequality ふH;ヴ┗;ヴS Uﾐｷ┗Wヴゲｷデ┞ PヴWゲゲ ヲヰヰヴぶ ;ﾐS Fヴ;ﾐIWゲ OﾉゲWﾐが けTｴW F;ﾏｷﾉ┞ ;ﾐS デｴW M;ヴﾆWデぎ A “デ┌S┞ ﾗa 
ISWﾗﾉﾗｪ┞ ;ﾐS LWｪ;ﾉ ‘Waﾗヴﾏげ (1983) HLR 1497. 
492 M;ヴデｴ; FｷﾐWﾏ;ﾐが けEケ┌;ﾉｷデ┞が A┌デﾗﾐﾗﾏ┞ ;ﾐS デｴW V┌ﾉﾐWヴ;HﾉW “┌HﾃWIデ ｷﾐ L;┘ ;ﾐS PﾗﾉｷデｷIゲげ ｷﾐ M;ヴデｴ; FｷﾐWﾏ;ﾐ 




women would be able to establish financial independence through employment? Those 
who fail to engage with the inevitability of dependency absolve the state of responsibility 
for supporting mothers/ carers with violent partners to effect life ameliorations away from 
their partner. 
3 Vulnerability Theory: The Ontological Human Condition 
Nonetheless, as a consequence of such critique of her dependency theory, Fineman 
developed her け┗┌ﾉﾐWヴ;Hｷﾉｷデ┞ デｴWﾗヴ┞げく WｴｷﾉW ｷﾐIﾗヴヮﾗヴ;デｷﾐｪ SWヮWﾐSWﾐI┞ デｴWﾗヴ┞が ┗┌ﾉﾐWヴ;Hｷﾉｷデ┞ 
デｴWﾗヴ┞ ヴWIﾗｪﾐｷゲWゲ け┗┌ﾉﾐWヴ;Hｷﾉｷデ┞げ ;ゲ ; ┌ﾐｷ┗Wヴゲ;ﾉ ;ﾐS continuous part of the human condition. 
Iデ ｷゲ デｴWヴWaﾗヴW ﾏﾗヴW けデｴWﾗヴWデｷI;ﾉﾉ┞ ヮﾗ┘Wヴa┌ﾉげ493 in the call for a more just society and re-
conceptualisation of the subject. Whilst vulnerability might be universal, it is simultaneously 
varied and experienced and will not therefore manifest in the same way for everyone. This 
けWﾏHﾗSｷWS SｷaaWヴWﾐIWげ IﾗﾏWゲ ;Hﾗ┌デ HWI;┌ゲW ﾗ┌ヴ けW┝ヮWヴｷWﾐIW ﾗa ┗┌ﾉﾐWヴ;Hｷﾉｷデ┞ ┗;ヴｷWゲ 
;IIﾗヴSｷﾐｪ デﾗ デｴW ケ┌;ﾉｷデ┞ ;ﾐS ケ┌;ﾐデｷデ┞ ﾗa ヴWゲﾗ┌ヴIWゲ ┘W ヮﾗゲゲWゲゲ ﾗヴ I;ﾐ Iﾗﾏﾏ;ﾐSげく494 
Vulnerable populations can emerge due to social and historical treatment of different 
human embodiments and characteristics. They can also emerge because we are not born 
equal, we inherit wealth and unequal social and economic advantages.   
 Despite this, to recognise vulnerable groups as the starting point for improvement is 
pernicious.495 Groups which successfully mobilise are able to marshal change, leaving those 
groups who do not rally excluded. Furthermore, those who fall within an organised active 
group may not always benefit as differences and variance within the group are not always 
recognised or tailored to. By being perceived as part of a vulnerable group, individuals 
HWIﾗﾏW ゲデｷｪﾏ;デｷゲWS ;ﾐS ゲﾗﾏWｴﾗ┘ けﾗデｴWヴげ ┘ｴｷﾉゲデ デｴW ｪヴﾗ┌ヮゲげ shared characteristics with 
those outside the group become obscured. Fineman comments that such categorising is 
therefore either always over or under inclusive. More than that, focus on the 
underprivileged group (in the current example, abused women) SWaﾉWIデゲ け;デデWﾐデｷﾗﾐ ;┘;┞ 
from the institutional arrangements and systems that distribute disadvantage across people 
;ﾐS ｪヴﾗ┌ヮゲげく496           
                                                          
493 Ibid 19. 
494 FｷﾐWﾏ;ﾐが けTｴW V┌ﾉﾐWヴ;HﾉW “┌HﾃWIデ ;ﾐS デｴW ‘Wゲヮﾗﾐゲｷ┗W “デ;デWげ ふﾐ ヱΒヲぶ 251. 
495 M;ヴデｴ; FｷﾐWﾏ;ﾐが けWｴ;デ ｷデ ﾏW;ﾐゲ デﾗ HW H┌ﾏ;ﾐぎ V┌ﾉﾐWヴ;Hｷﾉｷデ┞ ;ﾐS デｴW H┌ﾏ;ﾐ CﾗﾐSｷデｷﾗﾐげ ふヲヰヱンぶ Eﾏﾗヴ┞ L;┘ 
School Lecture available at <https://www.youtube.com/watch?v=MEgeTrzOm1o> accessed 20 June 2016. 
496 FｷﾐWﾏ;ﾐが けTｴW V┌ﾉﾐWヴ;HﾉW “┌HﾃWIデぎ AﾐIｴﾗヴｷﾐｪ Eケ┌;ﾉｷデ┞ ｷﾐ デｴW H┌ﾏ;ﾐ CﾗﾐSｷデｷﾗﾐげ ふﾐ ヴヶヰぶ ヲヰく 
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 The state should not, therefore, begin by responding to disadvantaged groups 
デｴヴﾗ┌ｪｴ けゲ;ﾏWﾐWゲゲ ﾗa デヴW;デﾏWﾐデげく This positions discrimination as the nemesis of equality. It 
also suggestゲ デｴWヴW ｷゲ Wケ┌ｷ┗;ﾉWﾐIW ｷﾐ ヮWﾗヮﾉWげゲ ;HｷﾉｷデｷWゲ ;ﾐS ヮﾗゲゲｷHｷﾉｷデｷWゲく Iデ ;ssumes that 
women who have or who are experiencing domestic abuse would simply expect their 
ヮ;ヴデﾐWヴゲ デﾗ a;IW ﾃ┌ゲデｷIWが ﾃ┌ゲデ ;ゲ ;ﾐ┞ ﾗデｴWヴ ┗ｷIデｷﾏ ﾗa IヴｷﾏWく け“;ﾏWﾐWゲゲ ﾗa デヴW;デﾏWﾐデげ ｷゲ 
convergent with modern political ideology about autonomy and accomplishment which, as 
discussed, is unrealistic. We are not isolated and emotionless individuals but embodied and 
interconnected and fallible humans. In short, we are all vulnerable to injury, misfortune, 
ageing and failure. The political and legal subject built on the Western legal tradition does 
not sufficiently recognise this, preferring instead to segment society into those victims who 
are vulnerable and the remainder; the invulnerable. By replacing the traditionally conceived 
ﾉWｪ;ﾉ ゲ┌HﾃWIデ ┘ｷデｴ デｴW け┗┌ﾉﾐWヴ;HﾉW ゲ┌HﾃWIデげ ﾗ┌ヴ ヮﾗデWﾐデｷ;ﾉ デﾗ HW ﾉWゲゲ デｴ;ﾐ ゲWﾉa-sufficient 
becomes recognised, not stigmatised.        
 TｴW け┗┌ﾉﾐWヴ;HﾉW ゲ┌HﾃWIデげ ｷゲ WﾏHﾗSｷWS ;ﾐS ｷゲ デｴWヴWaﾗヴW ヮﾗゲｷデｷoned as a site that 
foregrounds the fleshiness of what it is to be human; requiring nourishment, hydration and 
sleep and susceptible to harm or illness. It is also exposed to environmental threats such as 
famine, flood or fire. It is this inescapable reality that renders us ontologically vulnerable. 
Fineman refers to these biological processes on the one hand and external threats to the 
HﾗS┞ ﾗﾐ デｴW ﾗデｴWヴ ;ゲ ﾗ┌ヴ けWﾏHﾗSｷWS ┗┌ﾉﾐWヴ;Hｷﾉｷデ┞げく497 MacKenzie, Rogers and Dodds refer to 
デｴｷゲ ;ゲ ﾗ┌ヴ けｷﾐｴWヴWﾐデげ ┗┌ﾉﾐWヴ;Hｷﾉity498 which they specify includes vulnerabilities arising from 
sleep deprivation, emotional hostility, social isolation and physical harm. For Butler and 
T┌ヴﾐWヴ デｴｷゲ ｷゲ ﾗ┌ヴ けIﾗヴヮﾗヴW;ﾉ ┗┌ﾉﾐWヴ;Hｷﾉｷデ┞げ ﾗヴ ﾗ┌ヴ ｷﾐSｷ┗ｷS┌;ﾉﾉ┞ ゲｷデ┌;デWS ┗┌ﾉﾐWヴ;Hｷﾉｷデ┞く499 For 
Butler, v┌ﾉﾐWヴ;Hｷﾉｷデ┞ デﾗ ┗ｷﾗﾉWﾐIW aヴﾗﾏ ﾗデｴWヴゲ ｷゲ けヮ;ヴデ ﾗa デｴｷゲ HﾗSｷﾉ┞ ﾉｷaWげく500   
 Recognising the inter-relationality of humans with each other and with society, 
FｷﾐWﾏ;ﾐ ゲ┌ｪｪWゲデゲ デｴ;デ デｴW WﾏHﾗSｷWS ｷﾐSｷ┗ｷS┌;ﾉ ｷゲ ;ﾉゲﾗ けWﾏHWSSWSげ ┘ｷデｴｷﾐ ｷﾐゲデｷデ┌デｷﾗﾐゲ ;ﾐS 
relationships.501 Our bodily vulnerability can thus be compounded by the vagaries of 
institutions, for example if one falls ill, social and economic disruption may follow. Butler 
                                                          
497 FｷﾐWﾏ;ﾐ SﾗWゲ ﾐﾗデ ┌ゲW デｴｷゲ デWヴﾏ ｷﾐ ｴWヴ ┘ヴｷデｷﾐｪき ゲｴW ヴWaWヴゲ デﾗ けWﾏHﾗSｷWS ｴ┌ﾏ;ﾐｷデ┞げ ;ﾐS けHﾗSｷﾉ┞ ┗┌ﾉﾐWヴ;Hｷﾉｷデ┞げ 
in ibid 9. However, she used this term speakinｪ ;デ けA Wﾗヴﾆゲｴﾗヮ ﾗﾐ V┌ﾉﾐWヴ;Hｷﾉｷデ┞ ;ﾐS “ﾗIｷ;ﾉ J┌ゲデｷIWげ ふヲヰヱヶぶ 
Leeds University. 
498 Mackenzie, Rogers and Dodds (n 467) 8. 
499 Judith Butler, Precarious Life: The Power of Mourning and Violence (Verso 2004) 29 and Bryan Turner, 
Vulnerability and Human Rights (Pennsylvania University Press 2006) 28- 29. 
500 Ibid 29. 
501 M;ヴデｴ; FｷﾐWﾏ;ﾐ ゲヮW;ﾆｷﾐｪ ;デ けA Wﾗヴﾆゲｴﾗヮ ﾗﾐ V┌ﾉﾐWヴ;Hｷﾉｷデ┞ ;ﾐS “ﾗIｷ;ﾉ J┌ゲデｷIWげ ふヲヰヱヶぶ LWWSゲ Uﾐｷ┗Wヴゲｷデ┞く 
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ゲｷﾏｷﾉ;ヴﾉ┞ ヴWIﾗｪﾐｷゲWゲ けデｴW HﾗS┞ ｷゲ Iﾗﾐゲデｷデ┌デｷ┗Wﾉ┞ ゲﾗIｷ;ﾉ ;ﾐS ｷﾐデWヴ-SWヮWﾐSWﾐデげ502 whilst 
Mackenzieが ‘ﾗｪWヴゲ ;ﾐS DﾗSSゲげ デ;┝ﾗﾐﾗﾏ┞ ｷﾐIﾉ┌SWゲ けゲｷデ┌;デｷﾗﾐ;ﾉげ ┗┌ﾉﾐWヴ;Hｷﾉｷデ┞503 which 
recognises that vulnerability is context specific and can be exacerbated by social, political, 
WIﾗﾐﾗﾏｷI ;ﾐS Wﾐ┗ｷヴﾗﾐﾏWﾐデ;ﾉ ゲｷデ┌;デｷﾗﾐゲく HWヴW ┘W ゲWW ｴﾗ┘ けWﾏHWSSWS ┗┌ﾉﾐWヴ;Hｷﾉｷデ┞げ I;ﾐ HW 
geographically differentiated504 and how it might come, go or endure.505 Vulnerability 
however is always experienced in the body regardless of its cause506 and, urges Butler, we 
must attend to it, even abide by it when we begin political thought.507   
 In the same way that our vulnerability is universal yet variantly experienced, so too is 
its counterpoint, resilience. The central question that should be posed by the state is not 
ﾗﾐW ﾗa け┘ｴﾗ ｷゲ ﾏﾗヴW ﾗヴ ﾉWゲゲ ┗┌ﾉﾐWヴ;HﾉWげ H┌デ ﾏﾗヴW ﾗﾐW ﾗa け┘ｴﾗ ｷゲ ﾏﾗヴW ﾗヴ ﾉWゲゲ ヴWゲｷﾉｷWﾐデ and 
ｴﾗ┘ SｷS デｴW┞ ｪWデ デｴ;デ ┘;┞いげく508 Marvel suggests that the inequality of resilience, not 
vulnerability, is at the core of vulnerability theory. In times of crisis, such as the infliction of 
┗ｷﾗﾉWﾐIW H┞ ; ヮ;ヴデﾐWヴが ﾗﾐWげゲ ;II┌ﾏ┌ﾉ;デWS ヴWゲﾗ┌ヴIWゲ ｷﾏヮ;Iデ ﾗﾐWげゲ ヴWalistic options. The 
extent of our agency, autonomy and freedom is dependent on our resilience. Our resilience 
SWヮWﾐSゲが ;IIﾗヴSｷﾐｪ デﾗ FｷﾐWﾏ;ﾐが ﾗﾐ ;デ ﾉW;ゲデ aｷ┗W ヴWゲﾗ┌ヴIW ;ヴW;ゲ ﾗヴ け;ゲゲWデゲげき ヮｴ┞ゲｷI;ﾉ ふﾏ;デWヴｷ;ﾉ 
goods, assets affecting our economic quality of life), human (our capability to make the 
most of a situation, dependent on education, knowledge, resources and experience), social 
(our family, social networks and communities), ecological (our natural or physical 
environment) and existential (our beliefs, religion, culture, art, politics which allow us to see 
the beauty in life).509 So whilst vulnerability is ontological, it is also particularly experienced 
depending on our variant resilience. Before I interrogate this proposition, I want to outline 
FｷﾐWﾏ;ﾐげゲ proposed solution. 
                                                          
502 Judith Butler, Frames of War: When is Life Grievable? (Verso 2009) 31. 
503 Mackenzie, Rogers and Dodds (n 467) Introduction. 
504 Butler (n 499) 31. 
505 Mackenzie et al (n 497) 7. 
506 Ibid 8. 
507 Butler (n 499) 29. 
508 “デ┌ M;ヴ┗Wﾉが けV┌ﾉﾐWヴ;Hｷﾉｷデ┞ TｴWﾗヴ┞ ;ﾐS “W┝┌;ﾉ Aゲゲ;┌ﾉデ ﾗﾐ C;ﾏヮ┌ゲげ ヮヴWゲWﾐデWS ;デ けA Wﾗヴﾆゲｴﾗヮ ﾗﾐ V┌ﾉﾐWヴ;Hｷﾉｷデ┞ 
;ﾐS “ﾗIｷ;ﾉ J┌ゲデｷIWげ ふヲヰヱヶぶ LWWSゲ Uﾐｷ┗Wヴゲｷty.  
509 M;ヴデｴ; FｷﾐWﾏ;ﾐが けEケ┌;ﾉｷデ┞が A┌デﾗﾐﾗﾏ┞ ;ﾐS デｴW V┌ﾉﾐWヴ;HﾉW “┌HﾃWIデ ｷﾐ L;┘ ;ﾐS PﾗﾉｷデｷIゲげ ｷﾐ M;ヴデｴ; FｷﾐWﾏ;ﾐ 
and Anna Grear (eds), Vulnerability: Reflections on a New Ethical Foundation for Law and Politics (Ashgate 
2013) 22- 23. 
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4 The Need for a Responsive State: But How for Abused Women? 
As described, Fineman draws back from tackling social inequality through targeting 
identity-H;ゲWS SｷゲIヴｷﾏｷﾐ;デｷﾗﾐく HWヴ ;ﾐ;ﾉ┞ゲｷゲ ﾗa デｴW ゲデ;デWげゲ ﾗHﾉｷｪ;デｷﾗﾐゲ デﾗ Iｷデｷ┣Wﾐゲ ;ﾉゲﾗが ｷデ 
follows, fails to promote identity-based interventions designed to target individual 
┗┌ﾉﾐWヴ;HｷﾉｷデｷWゲく Iﾐ デｴｷゲ ┘;┞が FｷﾐWﾏ;ﾐげゲ ;ﾐ;ﾉ┞ゲｷゲ Iﾗ┌ﾉS HW IﾗﾐゲｷSWヴWS けヮﾗゲデ-ｷSWﾐデｷデ┞げく510 Looking 
beyond identity and discrimination paradigms invites the state to be responsive to 
vulnerability ヮWヴ ゲWく Tｴｷゲ ;ヮヮヴﾗ;Iｴ SｷaaWヴゲ aヴﾗﾏ ヮWヴIWｷ┗ｷﾐｪ ┘ﾗﾏWﾐ ;ゲ け;デ ヴｷゲﾆげ ﾗヴ ;ゲ ;Iデ┌;ﾉ ﾗヴ 
potential victims of violence. It thus differs from neoliberal reductionism; rendering women 
けゲ┌aaWヴｷﾐｪ HﾗSｷWゲ ｷﾐ ﾐWWS ﾗa ヮヴﾗデWIデｷﾗﾐげ511 and constituting them ;ゲ け┘ﾗ┌ﾐSWS ゲ┌HﾃWIデゲげく512 
This neoliberal bent is immediately evident in the key UK government 2009 domestic 
violence policy document Together We Can End Violence Against Women and Gｷヴﾉゲげ513 in 
┘ｴｷIｴ け┘ﾗﾏWﾐ ;ﾐS ｪｷヴﾉゲ デｴWﾏゲWﾉ┗Wゲ ;ヴW ヮﾗゲｷデｷﾗﾐWS aｷヴﾏﾉ┞ ;ゲ け┗ｷIデｷﾏゲげ ;ﾐS ｴWﾐIW ﾗ┌デゲｷSW デｴW 
け┘Wげ ┘ｴﾗ ┘ﾗ┌ﾉS HW ;Iデｷﾐｪ ﾗﾐ デｴWｷヴ HWｴ;ﾉaげく514      
 Rather than the vulnerable group, the state must be responsive to the conditions 
that exacerbate vulnerability. Not in ways which are authoritarian but, Fineman argues, in 
ways whiIｴ けWﾏヮﾗ┘Wヴげ ゲ┌HﾃWIデゲく515 TｴW ゲデ;デWげゲ aｷヴゲデ ヮヴｷﾗヴｷデ┞ ｷﾐ デｴｷゲ IﾗﾐIWヮデｷﾗﾐ ｷゲ デﾗ Iﾗﾐaヴﾗﾐデ 
ｷデゲ ﾗ┘ﾐ IﾗﾐデヴｷH┌デｷﾗﾐ デﾗ ｷﾐSｷ┗ｷS┌;ﾉゲげ Sｷﾏｷﾐｷゲｴｷﾐｪ ヴWゲｷﾉｷWﾐIWく Aゲ ; aﾗ┌ﾐS;デｷﾗﾐ デﾗ ヮヴﾗゲWI┌デﾗヴｷ;ﾉ 
decision-making, such an approach is laudable. Indeed, as far as the criminal justice system 
is concerned, such acknowledgment of state responsibility is reflected, I suggest, in both the 
けヮヴWゲ┌ﾏヮデｷﾗﾐ デﾗ ;ヴヴWゲデげ516 and ﾗゲデWﾐゲｷHﾉW けヮヴWゲ┌ﾏヮデｷﾗﾐ デﾗ ヮヴﾗゲWI┌デWげ517 emphases now 
found in England and Wales. Presumptions to arrest and to prosecute I suggest are a 
commendable step by the stateげゲ Iヴｷﾏｷﾐ;ﾉ ﾃ┌ゲデｷIW ゲ┞ゲデWﾏ in addressing its contribution 
towards diminishing the resilience of abused women. As Chapter One outlined, in the past, 
                                                          
510 FｷﾐWﾏ;ﾐが けTｴW V┌ﾉﾐWヴ;HﾉW “┌HﾃWIデ ;ﾐS デｴW ‘Wゲヮﾗﾐゲｷ┗W “デ;デWげ ふﾐ ヱΒヲぶ ヲΑヵく 
511 AﾉｷIW MｷﾉﾉWヴが け“W┝┌;ﾉｷデ┞が VｷﾗﾉWﾐIW Aｪ;ｷﾐゲデ WﾗﾏWﾐ ;ﾐS H┌ﾏ;ﾐ ‘ｷｪｴデゲぎ WﾗﾏWﾐ M;ﾆW DWﾏ;ﾐSゲ ;ﾐS L;SｷWゲ GWデ 
PヴﾗデWIデｷﾗﾐげ ふヲヰヰヴぶ HW;ﾉデｴ ;ﾐS H┌ﾏ;ﾐ ‘ｷｪｴデゲ ヱΑが ヲヴく 
512 Wendy Brown, States of Injury: Power and Freedom in Late Modernity (Princeton University Press 1995). 
513 HWヴ M;ﾃWゲデ┞げゲ Gﾗ┗WヴﾐﾏWﾐデが けTﾗｪWデｴWヴ WW C;ﾐ EﾐS VｷﾗﾉWﾐIW Aｪ;ｷﾐゲデ WﾗﾏWﾐ ;ﾐS Gｷヴﾉゲぎ A “デヴ;デWｪ┞げ ふHﾗﾏW 
Office 2009). 
514 ‘ﾗゲWﾏ;ヴ┞ H┌ﾐデWヴが けCﾗﾐゲデヴ┌Iデｷﾐｪ V┌ﾉﾐWヴ;HｷﾉｷデｷWゲ ;ﾐS M;ﾐ;ｪｷﾐｪ ‘ｷゲﾆぎ “デ;デW ‘WゲヮﾗﾐゲWゲ デﾗ FﾗヴIWS M;ヴヴｷ;ｪWげ ｷﾐ 
Sharron FitzGerald (ed), Regulating the International Movement of Women (Routledge 2012) 25-42. 
515 M;ヴデｴ; FｷﾐWﾏ;ﾐが けTｴW V┌ﾉﾐWヴ;HﾉW “┌HﾃWIデぎ AﾐIｴﾗヴｷﾐｪ Eケ┌;ﾉｷデ┞ ｷﾐ デｴW H┌ﾏ;ﾐ CﾗﾐSｷデｷﾗﾐげ ふﾐ ヴヶヰぶヱΓく 
516 Hoyle and Sanders (n 79) 17. Hoyle and Sanders identify that there have been pro-arrest policies operating 
in many police services since 1993. 
517 In cases where the evidential test is met but the DA complainant withdraws her support for the 
ヮヴﾗゲWI┌デｷﾗﾐが けｷデ ┘ｷﾉﾉ HW ヴ;ヴW aﾗヴ デｴW ヮ┌HﾉｷI ｷﾐデWヴWゲデ ゲデ;ｪW ﾐﾗデ デﾗ HW ﾏWデげ ｷﾐ Cヴﾗ┘ﾐ PヴﾗゲWI┌デｷﾗﾐ “Wヴ┗ｷIWが けDﾗﾏWゲデｷI 
AH┌ゲW G┌ｷSWﾉｷﾐWゲ aﾗヴ PヴﾗゲWI┌デﾗヴゲげ (n 8). 
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the state could be accused of enabling violence against women in the home to persist 
デｴヴﾗ┌ｪｴ Iヴｷﾏｷﾐ;ﾉ ﾃ┌ゲデｷIW ;ｪWﾐIｷWゲげ ヴWﾉ┌Iデ;ﾐIW デﾗ ｷﾐデWヴ┗WﾐWく Cヴｷﾏｷﾐ;ﾉ ヮヴﾗゲWI┌デｷﾗﾐゲ however, 
according to the crime control model,518 can be educational and act as a deterrent thereby 
reducing incidents of violence. Additionally, as Madden-Dempsey argues, pushing for 
aggressive prosecution of domestic violence offences that tend to sustain and perpetuate 
patriarchy means that when prosecutors (representatives of the state) so act, they can re-
constitute their communities as less patriarchal.519 Madden-DWﾏヮゲW┞げゲ デｴWﾗヴｷゲｷﾐｪ デｴ┌ゲ 
attends to patriarchal structures that are, as explored in Chapter One, conducive to 
SﾗﾏWゲデｷI ┗ｷﾗﾉWﾐIWが ;デ ﾉW;ゲデ ｷﾐ ｷデゲ けゲデヴﾗﾐｪげ ゲWﾐゲWく520 The new presumptions towards 
prosecution, it could therefore be argued as far as the criminal justice system is concerned, 
are not unresponsive to domestic abuse. Indeed, the new approach goes some way to 
;SSヴWゲゲｷﾐｪ デｴW けWﾏHWSSWSげ ﾗヴ けゲデヴ┌Iデ┌ヴ;ﾉげ ;ゲヮWIデゲ ﾗa ┗┌ﾉﾐWヴ;Hｷﾉｷデ┞ デｴヴﾗ┌ｪｴ SWデWヴヴWﾐIWが 
education and challenging patriarchal structures and ideology.    
 But, as this thesis explores, whilst a presumption to prosecute might demonstrate 
state responsiveness to some of the conditions that produce domestic violence, there 
remain occasions when it may not be preferable for the presumption to be followed. 
Madden-Dempsey herself, committed in practice to aggressive prosecution, considered that 
け┌ヮﾗﾐ ヴWaﾉWIデｷﾗﾐげ ゲｴW けaﾗ┌ﾐS ﾃ┌ゲデｷaｷI;デｷﾗﾐ ﾉ;Iﾆｷﾐｪ ｷﾐ ﾏ;ﾐ┞ ｷﾐゲデ;ﾐIWゲげく521 It is here, I suggest, 
that vulnerability theory might encourage prosecutors to tailor their response and look at 
ｴﾗ┘ デｴW┞ I;ﾐ ヴWゲヮﾗﾐS デﾗ ;ﾏWﾉｷﾗヴ;デW デｴW け;ゲゲWデゲげ ﾗa ;H┌ゲWS ┘ﾗﾏWﾐく Hﾗ┘ I;ﾐ ヮヴﾗゲWI┌デﾗヴゲ 
address her physical, human, social, ecological and existential aspects? It is here, that I 
suggest a fuller understanding of how to Sﾗ デｴｷゲ SﾗWゲ ﾐﾗデ ;ヴｷゲW aヴﾗﾏ FｷﾐWﾏ;ﾐげゲ ┘ﾗヴﾆく 
Instead I encourage consideration of relational autonomy, the capability approach and 
therapeutic jurisprudence in supporting prosecutors to make decisions that might best 
けWﾏヮﾗ┘Wヴげ W┗Wヴ┞ ヮWヴゲﾗﾐ デｴ;デ ｴ;ゲ W┝ヮWヴｷWﾐced domestic abuse to build on the assets that 
                                                          
518 HWヴHWヴデ P;IﾆWヴが けT┘ﾗ MﾗSWﾉゲ ﾗa デｴW Cヴｷﾏｷﾐ;ﾉ PヴﾗIWゲゲげ ふヱΓヶヴぶ Uﾐｷ┗Wヴゲｷデ┞ ﾗa PWﾐﾐゲ┞ﾉ┗;ﾐｷ; L;┘ ‘W┗ｷW┘ ヱ. 
519 Madden-Dempsey, Prosecuting Domestic Violence (n 52) 45-99. 
520 DﾗﾏWゲデｷI ┗ｷﾗﾉWﾐIW ｷﾐ ｷデゲ けゲデヴﾗﾐｪげ ゲWﾐゲW ｷゲ SWゲIヴｷHWS ;ゲ SﾗﾏWゲデｷI ┗ｷﾗﾉWﾐIW デｴ;デ デWﾐSゲ デﾗ ゲ┌ゲデ;ｷﾐ ﾗヴ ヮWヴヮWデ┌;デW 
ヮ;デヴｷ;ヴIｴ┞く Iﾐ ｴWヴ けヴWゲヮﾗﾐゲW デﾗ IﾗﾏﾏWﾐデ;デﾗヴゲげ M;SSWﾐ-DWﾏヮゲW┞ ｷﾐSｷI;デWゲ デｴ;デ デｴWゲW ﾏ;ﾆW ┌ヮ デｴW け┗;ゲデ 
ﾏ;ﾃﾗヴｷデ┞げ ﾗa I;ゲWゲく Iﾐ デ;ﾐｪｷHﾉW デWヴﾏゲが ;ccording to Madden-Dempsey, aggressive prosecution will be justified in 
instances where the relationship bears the hallmarks of stereotypical gender expectations; where men control 
デｴW ┘ﾗﾏ;ﾐげゲ aｷﾐ;ﾐIWゲが ┘ｴWヴW ゲｴW ｷゲ SｷゲWﾏヮﾗ┘WヴWS ｷﾐ ｴWヴ ゲﾗIｷ;ﾉ ﾉｷaWが ;ﾐS ┘ｴWre her access to work 
opportunities is restricted due to caring responsibilities. In Michelle Madden-DWﾏヮゲW┞が けA ‘WゲヮﾗﾐゲW デﾗ 
CﾗﾏﾏWﾐデ;デﾗヴゲげ ふヲヰヱヰぶ IﾐデWヴﾐ;デｷﾗﾐ;ﾉ Jﾗ┌ヴﾐ;ﾉ ﾗa L;┘が PﾗﾉｷI┞ ;ﾐS F;ﾏｷﾉ┞ ヲヴく 
521 Madden-Dempsey, Prosecuting Domestic Violence (n 52) 3. 
100 
 
promote resilience and to help assess when prosecution may not be the most appropriate 
way forward.          
 Before leaving vulnerability theory to explore relational autonomy, capabilities and 
therapeutic jurisprudence, there is one further important consideration that prosecutors 
ﾏｷｪｴデ ｴWWS aヴﾗﾏ ┗┌ﾉﾐWヴ;Hｷﾉｷデ┞ デｴWﾗヴ┞く Tｴ;デ ｷゲ FｷﾐWﾏ;ﾐげゲ SWﾏ;ﾐS デｴ;デ デｴW ゲデ;デW ヴWゲヮﾗﾐSゲ 
sensitively to the vulnerable subject. This leads to the possibility that vulnerability theory 
;ﾉﾉﾗ┘ゲ ヮヴﾗゲWI┌デﾗヴゲ デﾗ ヮﾉ┌ｪ ;ﾐ けWﾏヮ;デｴ┞ ｪ;ヮげ522 in their approach. Distinct from sympathy 
(reserved for the identity-based anti-SｷゲIヴｷﾏｷﾐ;デｷﾗﾐ ;ヮヮヴﾗ;Iｴ ┘ｴWヴW けデｴW┞げ ﾐﾗデ け┌ゲげ ;ヴW 
targeted), empathy draws out commonalities between individuals so that women who 
experience domestic abuse are not wholly defined by it. Rather than supressing empathy as 
an illegitimate response, vulnerability theory gives prosecutors permission to engage with 
female victims of domestic abuse by asking the following question: what would I want and 
need the state to do for me? By allowing an empathetic approach the prosecutor cannot 
ｴWﾉヮ H┌デ Wﾐｪ;ｪW ┘ｷデｴ デｴW ケ┌Wゲデｷﾗﾐ ﾗa ｴﾗ┘ HWゲデ デﾗ けWﾏヮﾗ┘Wヴげ ｴWヴく523  
 FｷﾐWﾏ;ﾐげゲ ┗┌ﾉﾐWヴ;Hｷﾉｷデ┞ デｴWﾗヴ┞ I;ﾐが I ゲ┌ｪｪWゲデが ﾗﾐﾉ┞ デ;ﾆW デｴｷゲ デｴWゲｷゲげ ﾏﾗデｷ┗;デｷﾐｪ 
questioﾐ デｴｷゲ a;ヴく Tﾗ ゲ┌ﾏﾏ;ヴｷゲWが I WﾐSﾗヴゲW FｷﾐWﾏ;ﾐげゲ Iヴｷデｷケ┌W ﾗa デｴW ﾉｷHWヴデ;ヴｷ;ﾐ aﾗヴﾏ┌ﾉ;デｷﾗﾐ 
of the self-sufficient subject. I agree that construction of the subject in those terms becomes 
a way of justifying minimal state intervention. Its consequence is to exacerbate societal 
inequalities, which particularly affect domestically abused women. This project also 
IﾗﾏﾏWﾐSゲ FｷﾐWﾏ;ﾐげゲ SWﾏ;ﾐS デｴ;デ デｴW ゲデ;デW HW ヴWゲヮﾗﾐゲｷ┗W デﾗ デｴW ┘;┞ゲ ｷデ I;ﾐ a;Iｷﾉｷデ;デW 
ヴWゲｷﾉｷWﾐIW デﾗ ゲデヴ┌Iデ┌ヴ;ﾉ ﾗヴ けWﾏHWSSWSげ ┗┌ﾉﾐWヴ;Hｷﾉｷデ┞く “デ;ヴデｷﾐｪ ┘ｷデｴ デｴe presumption to arrest 
and the presumption to prosecute is, for the criminal justice system, laudable in that it 
begins to break down ideology that supports structural vulnerability. However, in the area 
of domestic abuse prosecution, vulnerability theory leaves questions about how exactly the 
state should best respond when a woman no longer supports criminal prosecution. How 
best can the state address mechanisms that effect structural/ embedded vulnerability on 
one hand and embodied vulnerability on the oデｴWヴい Wｴ;デ ｷゲ デｴW ゲデ;デWげゲ ヴWゲヮﾗﾐゲｷHｷﾉｷデ┞ 
                                                          
522 MｷIｴWﾉﾉW AﾉW┝;ﾐSヴWが けTﾗ┘;ヴS ; V┌ﾉﾐWヴ;Hｷﾉｷデ┞ CWﾐデヴWS P;ヴ;Sｷｪﾏぎ Cヴﾗゲゲ-Sectionality and Interest Convergence 
;ゲ “デヴ;デWｪｷI Tﾗﾗﾉゲ aﾗヴ AIｴｷW┗ｷﾐｪ “ﾗIｷ;ﾉ J┌ゲデｷIWげ ゲヮW;ﾆｷﾐｪ ;デ A Wﾗヴﾆゲｴﾗヮ ﾗﾐ V┌ﾉﾐWヴ;Hｷﾉｷデ┞ ;ﾐS “ﾗIｷ;ﾉ J┌ゲデｷIW 
(2016) Leeds University. 
523 けEﾏヮﾗ┘WヴﾏWﾐデげぎ けThe process of becoming stronger and more confident, especially in controlling one's life 
;ﾐS Iﾉ;ｷﾏｷﾐｪ ﾗﾐWろゲ ヴｷｪｴデゲくげ Oxford English Dictionary ふOUP ヱΓΒΓぶく TｴW ケ┌Wゲデｷﾗﾐ ﾗa ｴﾗ┘ HWゲデ デﾗ けWﾏヮﾗ┘Wヴげ デｴW 
individual when she has withdrawn her support for the prosecution is distinct from the structural 
empowerment facilitated by the presumption to prosecute.  
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デﾗ┘;ヴSゲ ｷﾐSｷ┗ｷS┌;ﾉ ゲﾗ┌ヴIWゲ ﾗa ┗┌ﾉﾐWヴ;Hｷﾉｷデ┞が デｴW けWﾏHﾗSｷWSげ ﾗヴ けｷﾐｴWヴWﾐデげ ┗┌ﾉﾐWヴ;Hｷﾉｷデ┞ デｴ;デ 
interacts with or is embedded within social structures? 
The following section argues that the state, in responding to individual calls for 
assistance from abused women, should be entitled to look at how best they can promote 
デｴ;デ ヮWヴゲﾗﾐげゲ ｷﾐSｷ┗ｷS┌;ﾉ HWゲデ ｷﾐデWヴWゲデゲ ｷﾐ Iﾗﾐﾃ┌ﾐIデｷﾗﾐ ┘ｷデｴ IﾗﾐゲｷSWヴ;デｷﾗﾐ ﾗa デｴW ┘;┞ ｷﾐ ┘ｴｷIｴ 
prosecution might impact social-structural contributions to デｴW IヴｷﾏWく I Iｴ;ﾉﾉWﾐｪW FｷﾐWﾏ;ﾐげゲ 
apparent dismissal of autonomy as a ヮﾗゲｷデｷ┗W ヮ┌ヴゲ┌ｷデく IﾐゲデW;S I ヮヴWゲWﾐデ けヴWﾉ;デｷﾗﾐ;ﾉ 
;┌デﾗﾐﾗﾏ┞げ ;ゲ ; ｴWﾉヮa┌ﾉ ┘;┞ ﾗa aﾗI┌ゲゲｷﾐｪ ヮヴﾗゲWI┌デﾗヴｷ;ﾉ ;デデWﾐデｷﾗﾐ ;ﾐS デｴWヴWH┞ ヴWS┌Iｷﾐｪ デｴW 
potential for paternalistic and untailored criminal action. Regard for autonomy in its 
ヴWﾉ;デｷﾗﾐ;ﾉ ゲWﾐゲW デｴ┌ゲ aﾗヴﾏゲ ; Iヴ┌Iｷ;ﾉ ヮ;ヴデ ﾗa デｴW けWﾏヮﾗ┘WヴﾏWﾐデげ デｴ;デ I ゲ┌ｪｪWゲデ ヮヴﾗゲWI┌デﾗヴゲ 
should be seeking to support. 
PART TWO 
5 Relational Autonomy: Recognising WﾗﾏWﾐげゲ Inter-Relationality and Social 
Embeddedness 
FinWﾏ;ﾐげゲ ヴWデヴW;デ aヴﾗﾏ ｷSWﾐデｷa┞ｷﾐｪ ヮ;ヴデｷI┌ﾉ;ヴﾉ┞ ┗┌ﾉﾐWヴ;HﾉW ｪヴﾗ┌ヮゲ ┘ｷデｴｷﾐ ゲﾗIｷWデ┞ 
(conceiving us all as universally vulnerable with differing levels of resilience) prompts a call 
to the state to action policies designed to address structural factors that reduce resilience. 
YWデが ;ゲ ﾗ┌デﾉｷﾐWSが ┗┌ﾉﾐWヴ;Hｷﾉｷデ┞ ｷゲ ｷﾐｴWヴWﾐデ ;ﾐSが ;デ デｴW ゲ;ﾏW デｷﾏWが デｴW SWｪヴWW ﾗa ﾗﾐWげゲ 
vulnerability must also be context dependent and experienced particularly at an individual 
level.524 Rogers, Mackenzie and Dodds rightly recognise that, within universal vulnerability, 
デｴWヴW I;ﾐ HW けｪヴW;デWヴ デｴ;ﾐ ﾗヴSｷﾐ;ヴ┞ ┗┌ﾉﾐWヴ;Hｷﾉｷデ┞げ ┘ｴｷIｴ ﾐﾗデ ﾗﾐﾉ┞ ;ヮヮヴWIｷ;デWゲ デｴ;デ ヮWﾗヮﾉW 
possess different resources to counter risks but also that people experience different 
exposures to risk.525 Once particular vulnerability is identified, particular moral obligations 
and duties of justice for the state arise.526 Mackenzie, through a lens of relational autonomy, 
advocates for occasions when the state can be justified in interventions designed to 
ameliorate particular vulnerabilities.527 This is, I suggest, a necessary development of 
                                                          
524 FｷﾐWﾏ;ﾐが けTｴW V┌ﾉﾐWヴ;HﾉW “┌HﾃWIデ ;ﾐS デｴW ‘Wゲヮﾗﾐゲｷ┗W “デ;デWげ ふﾐ ヱΒヲぶ ヲヵヱく  
525 WWﾐS┞ ‘ﾗｪWヴゲが C;デヴｷﾗﾐ; M;IﾆWﾐ┣ｷW ;ﾐS “┌ゲ;ﾐ DﾗSSゲが けWｴ┞ BｷﾗWデｴｷIゲ NWWSゲ ; CﾗﾐIWヮデ ﾗa V┌ﾉﾐWヴ;Hｷﾉｷデ┞げ 
(2012) 5(2) International Journal Feminist Approaches to Bioethics 11, 12. 
526 Ibid 12. 
527 Mackenzie, Rogers and Dodds (n 467) 41. Here Mackenzie outlines where Fineman gestures towards 
acknowledging autonomy as not inconsistent with goals for attaining equality. 
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FｷﾐWﾏ;ﾐげゲ Hヴﾗ;SWヴ I;ﾉﾉ aﾗヴ ; ゲデ;デW デﾗ HW ;デデWﾐデｷ┗W ;ﾐS ヴWゲヮﾗﾐゲｷ┗W デﾗ デｴW ┘;┞ゲ ｷﾐ ┘ｴｷIｴ it 
contributes to creating the systems and relationships that diminish resilience.  
 Relational autonomy offers the potential for prosecutors to be able to combine 
FｷﾐWﾏ;ﾐげゲ I;ﾉﾉ aﾗヴ ヴWゲヮﾗﾐゲｷ┗WﾐWゲゲ デﾗ ゲデヴ┌Iデ┌ヴ;ﾉ ｷﾐWケ┌;ﾉｷデｷWゲ デﾗｪWデｴWヴ ┘ｷデｴ IﾗﾐゲｷSWヴ;デｷﾗﾐ ﾗa 
デｴW ｷﾏヮ;Iデ ﾗﾐ デｴW ｷﾐSｷ┗ｷS┌;ﾉ Iﾗﾏヮﾉ;ｷﾐ;ﾐデく ‘Wﾉ;デｷﾗﾐ;ﾉ ;┌デﾗﾐﾗﾏ┞ ｷゲ SｷゲデｷﾐIデ aヴﾗﾏ デｴW けｴ┞ヮWヴ-
ｷﾐSｷ┗ｷS┌;ﾉｷゲﾏげ528 of traditional liberal thought about autonomy. It is a concept that now 
reaches beyond feminism but that could not have developed without work done by feminist 
scholarship.529 FWﾏｷﾐｷゲデゲ ｴ;S デ┞ヮｷI;ﾉﾉ┞ ;H;ﾐSﾗﾐWS け;┌デﾗﾐﾗﾏ┞げ ;ゲ ;ゲヮｷヴ;デｷﾗﾐ;ﾉが Iｴ;ヴｪｷﾐｪ デｴW 
concept as inherently masculinist with a notion of selfhood and agency that impeded 
feminist aims of equality. Autonomy from a feminist perspective has often been considered 
けｷﾐｴﾗゲヮｷデ;HﾉWげ デﾗ ┘ﾗﾏWﾐ ┘ｴWヴW デｴW ヮ┌ヴゲ┌ｷデ ﾗa ゲWﾉa-sufficiency is at the expense of human 
connection,530 ﾏﾗゲデ ﾐﾗデ;Hﾉ┞ ;デ デｴW W┝ヮWﾐゲW ﾗa ﾏWﾐげゲ IﾗﾐﾐWIデｷﾗﾐ ┘ｷデｴ a;ﾏｷﾉ┞く TｴW ｪﾗ;ﾉ ﾗa 
;┌デﾗﾐﾗﾏ┞ ｴ;ゲ デｴWヴWaﾗヴW HWWﾐ ;II┌ゲWS ﾗa HWｷﾐｪ ; a┌ﾐS;ﾏWﾐデ;ﾉ I;┌ゲW ﾗa ┘ﾗﾏWﾐげゲ 
subjection.531 ‘Wﾉ;デｷﾗﾐ;ﾉ ;┌デﾗﾐﾗﾏ┞ ｴﾗ┘W┗Wヴ ゲWデゲ ﾗ┌デ デﾗ ヴWIﾗﾐaｷｪ┌ヴW デｴW WWゲデげゲ デ┞ヮｷI;ﾉﾉ┞ 
individualistic model of the self into a relational one, whilst at the same time resisting 
submerging the individual entirely into the collective.532     
 Relational autonomy is not reference to a single account but incorporates those who 
ゲWW デｴ;デ けヮWヴゲﾗﾐゲ ;ヴW ゲﾗIｷ;ﾉﾉ┞ WﾏHWSSWS ;ﾐS デｴ;デ ;ｪWﾐデゲげ ｷSWﾐデｷデｷWゲ ;ヴW aﾗヴﾏWS ┘ｷデｴｷﾐ デｴW 
context of social relationships and shaped by a complex of intersecting social determinants 
ゲ┌Iｴ ;ゲ ヴ;IWが Iﾉ;ゲゲが ｪWﾐSWヴが WデｴﾐｷIｷデ┞げく533 In this way we are both constituted and shaped by 
networks of relationships534 from friendship, intimate relations, family, community, 
economic markets and political policies. To example this, Nedelsky draws on the readily 
acknowledged way in which family, and parents in particular, can impact the development 
and personality of their children, be that through neglectful, abusive treatment or a 
supportive, loving and nurturing environment. To suggest that on attaining the age of 21 we 
                                                          
528 John Christman, The Politics of Persons: Individual Autonomy and Socio-Historical Selves (Cambridge 
University Press 2009) 165. 
529 Jennifer Nedelsky, L;┘げゲ ‘Wﾉ;デｷﾗﾐゲぎ A ‘Wﾉ;デｷﾗﾐ;ﾉ TｴWﾗヴ┞ ﾗa SWﾉaが A┌デﾗﾐﾗﾏ┞ ;ﾐS L;┘ (OUP 2011) 6. 
530 M;ヴｷﾉ┞ﾐ FヴｷWSﾏ;ﾐが けA┌デﾗﾐﾗﾏ┞が “ﾗIｷ;ﾉ Dｷゲヴ┌ヮデｷﾗﾐ ;ﾐS WﾗﾏWﾐげ ｷﾐ C;デヴｷﾗﾐ; M;IﾆWﾐ┣ｷW ;ﾐS N;デ;ﾉｷW “デﾗﾉﾃ;ヴが 
Relational Autonomy: Feminist Perspectives on Autonomy, Agency and the Social Self (Oxfrod University Press 
2000) 35. 
531 Catriona Mackenzie and Natalie Stoljar, Relational Autonomy: Feminist Perspectives on Autonomy, Agency 
and the Social Self (Oxford University Press 2000) 3. 
532 Nedelsky (n 529) 19. 
533 Mackenzie and Stoljar (n 531) 4. 
534 Nedelsky (n 529) 19. 
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become rational, independent agents unaffected by our surrounds seems disingenuous.535 
For that reason, most contemporary philosophers of autonomy share the view that we are 
fundamentally and irreducibly relational.536      
 UﾐﾉｷﾆW デｴW ;┌デﾗﾐﾗﾏﾗ┌ゲ ;ﾐS ;ゲﾗIｷ;ﾉ ゲ┌HﾃWIデ ﾗa FｷﾐWﾏ;ﾐげゲ Iヴｷデｷケ┌Wが ; ヴWﾉ;デｷﾗﾐ;ﾉ 
approach to autonomy appreciates that our ability to exercise choice and attain self-
realisation is situated within and determined by social relations and arrangements. Our 
success is not down to the determined individual alone. Nonetheless, just as Rawlsian 
liberals, relational autonomists value and promote our individual capacity to exercise self-
SWデWヴﾏｷﾐ;デｷﾗﾐく MW┞Wヴゲ ゲ┌ｪｪWゲデゲ デｴ;デ ┘ｴWﾐ ヮWﾗヮﾉW ;ヴW ;HﾉW デﾗ W┝ヮヴWゲゲ け┘ｴ;デ デｴW┞ デヴ┌ﾉ┞ 
want, who they deeply care about, what they genuinely believe in and so forth, and when 
they are able to act on those desires, affections and values, they may attest to their own 
;┌デﾗﾐﾗﾏ┞げく537 TｴW WaaWIデ ﾗa ┗;ﾉﾗヴｷゲｷﾐｪ ｷﾐSｷ┗ｷS┌;ﾉ I;ヮ;Iｷデ┞ aﾗヴ けゲWﾉa-ヴW;ﾉｷゲ;デｷﾗﾐげ ヴ;デｴWヴ デｴ;ﾐ 
ヴWﾃWIデｷﾐｪ ｷデ ;ゲ ;ゲヮｷヴ;デｷﾗﾐ;ﾉが ｷゲ デｴ;デ ;ﾐ┞ ﾃ┌ゲデ ゲデ;デW ﾏ┌ゲデ ;ｷﾏ デﾗ ゲWI┌ヴW ;ﾐ け;┌デﾗﾐﾗﾏ┞-
ゲ┌ヮヮﾗヴデｷﾐｪ I┌ﾉデ┌ヴWげく538 The state in a relational vision of autonomy should, therefore, when 
;SSヴWゲゲｷﾐｪ ﾗ┌ヴ ┌ﾐｷ┗Wヴゲ;ﾉ ┗┌ﾉﾐWヴ;Hｷﾉｷデ┞が HW a;Iｷﾉｷデ;デｷﾐｪ け;IIWゲゲ デﾗぐ ヴWゲﾗ┌ヴIWゲ ;ﾐS 
ﾗヮヮﾗヴデ┌ﾐｷデｷWゲげ ;ﾐS ゲｴﾗ┌ﾉS HW けゲ┌ヮヮﾗヴデぷｷﾐｪへ デｴW ﾆｷﾐSゲ ﾗa ゲﾗIｷ;ﾉ ヴWﾉ;デｷﾗﾐゲｴｷヮゲ デｴ;デ ヮヴﾗﾏﾗデW 
[individual] autonom┞げく539       
 Recognising the importance of relational autonomy calls for the state to effect 
ヮヴ;IデｷIW デｴ;デ IﾗﾐデヴｷH┌デWゲ デﾗ ｷﾐSｷ┗ｷS┌;ﾉ ;ゲ ┘Wﾉﾉ ;ゲ IﾗﾉﾉWIデｷ┗W aﾉﾗ┌ヴｷゲｴｷﾐｪく FｷﾐWﾏ;ﾐげゲ Hヴﾗ;SWヴ 
call for the state to change structural inequality falls short of proposing exactly how state 
actors should be guided vis-à-vis decisions that must be made for individuals. I propose that, 
in addition to the collective support mechanisms proposed by Fineman, the state should not 
ignore and should be responsive to improving autonomy as far as autonomy is an inter-
relational aim. This thesis describes how the capability approach and therapeutic 
jurisprudence can both contribute to this aim of individual flourishing in a collective context.
 This highlighting of the individual and their claim to prosper may seem at first to be 
                                                          
535 Ibid 20. 
536 Friedman (n 530) 40. 
537 Dｷ;ﾐ; MW┞Wヴゲが けIﾐデWヴゲWIデｷﾗﾐ;ﾉ ISWﾐデｷデ┞ ;ﾐS デｴW A┌デｴWﾐデｷI “Wﾉaい OヮヮﾗゲｷデWゲ AIIデヴ;Iデぁげ ｷﾐ C;デヴｷﾗﾐ; M;IﾆWﾐ┣ｷW 
and Natalie Stoljar (eds), Relational Autonomy: Feminist Perspectives on Autonomy, Agency and the Social Self 
(Oxford University Press 2000) 151. 
538 Catriona Mackenzie, けTｴW Iﾏヮﾗヴデ;ﾐIW ﾗa ‘Wﾉ;デｷﾗﾐ;ﾉ A┌デﾗﾐﾗﾏ┞ ;ﾐS C;ヮ;HｷﾉｷデｷWゲ aﾗヴ ;ﾐ EデｴｷIゲ ﾗa V┌ﾉﾐWヴ;Hｷﾉｷデ┞げ 
in Catriona Mackenzie, Wendy Rogers and Susan Dodds (eds), Vulnerability: New Essays in Ethics and Feminist 
Philosophy (OUP 2014) 45. 
539 Ibid 45. 
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at odds with the vulnerability theory outlined above which guides us away from an 
individualistic appraisal of self as it is the assumption of the atomistic self-determining self 
that is critiqued in vulnerability theory. However, this sketching of the autonomous subject 
┘ｷデｴｷﾐ ﾉ;┘ ;ﾐS ヮﾗﾉｷI┞ ｷゲ デｴｷﾐ ;ﾐS ┌ﾐヴWaｷﾐWSく ‘Wﾉ;デｷﾗﾐ;ﾉ ;┌デﾗﾐﾗﾏｷゲデゲ I;ﾉﾉ aﾗヴ ; けヴｷIｴWヴが ﾏﾗヴW 
ﾐ┌;ﾐIWSげ ;IIﾗ┌ﾐデ ﾗa ;┌デﾗﾐﾗﾏ┞ ;ﾐS デｴW ヴﾗﾉW ｷデ I;ﾐ ヮﾉ;┞ ｷﾐ ;aaﾗヴSｷﾐｪ ﾏW;ﾐｷﾐｪa┌ﾉﾐWゲゲ ;ﾐS 
control in our lives.540 It would be a mistake therefore to pit vulnerability as the opponent of 
autonomy541 where autonomy has no place for those adhering to a theory of vulnerability. 
Rather, the fostering of autonomy in relational terms ought to be considered a key guiding 
principle of the responsive state. What this means in practical terms for domestic abuse 
prosecutors is discussed below.       
 When the state advances relational autonomy where possible, the damaging or 
unintended effects of addressing vulnerability can be minimised.542 Despite having the aim 
of alleviating perceived vulnerability, state responses that fail to consider the effect of their 
decision-making on individual autonomy can be paternalistic, even coercive. The 
inadvertent bi-ヮヴﾗS┌Iデ ﾗa け┘Wﾉﾉ ｷﾐデWﾐデｷﾗﾐWSげ ゲデ;デW ヴWゲヮﾗﾐゲWゲ ｷゲ デｴ;デ ｷﾐデWヴ┗Wﾐデｷﾗﾐゲ I;ﾐ ｴ;┗W 
the paradoxical effect of increasing vulnerability. Mackenzie, Rogers and Dodds term this bi-
product pathogenic vulnerability.543 Pathogenic vulnerability is a subset of situational 
vulnerability and spe;ﾆゲ デﾗ M┌ﾐヴﾗ ;ﾐS “Iﾗ┌ﾉ;ヴげゲ ヴWゲWヴ┗;デｷﾗﾐゲ ;Hﾗ┌デ ゲデ;デW ヴWゲヮﾗﾐゲWゲ デﾗ けaﾉ;デげ 
┗┌ﾉﾐWヴ;Hｷﾉｷデ┞ SｷゲI┌ゲゲWS ｷﾐ デｴｷゲ Iｴ;ヮデWヴげゲ ｷﾐデヴﾗS┌Iデｷﾗﾐく Mﾗゲデ ﾐﾗデ;Hﾉ┞が ヮ;デWヴﾐ;ﾉｷゲデｷI ヴWゲヮﾗﾐゲWゲ 
to abused women (state insistence on pursuing a prosecution against her wishes) can 
reinforce feelings of helplessness and lack of agency, they may also increase the risk of 
future violence. The next section outlines an approach that agents of the state (prosecutors) 
ﾏｷｪｴデ ┌デｷﾉｷゲW デﾗ ヮヴﾗS┌IW デｴW ﾏﾗゲデ a;┗ﾗ┌ヴ;HﾉW ﾗ┌デIﾗﾏWゲ aﾗヴ デｴﾗゲW HWｷﾐｪ けSWIｷSWS aﾗヴげく 
                                                          
540 BW┗WヴﾉW┞ Cﾉﾗ┌ｪｴが けDisability and Vulnerability: Challenging the Capacity/Incapacity Binaryげ ふヲヰヱΑぶ ヱヶふンぶ 
Social Policy and Society 469, 477. 
541 Mackenzie (n 538) 33. 
542 Ibid 46. 
543 Mackenzie, Rogers and Dodds (n 467) Introduction. 
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6 The Capabilities Approach: Prosecutors as Facilitators of Opportunities to Flourish  
Vulnerability theory assists in developing my theoretical framework to the extent 
that it explains why a state has obligations to endeavour to provide the social preconditions 
デﾗ けWケ┌;ﾉｷデ┞げく I ｴ;┗W ;ヴｪ┌WS デｴ;デ デｴW デｴWﾗヴ┞が ┘ｴｷﾉゲデ ヮWヴゲ┌;ゲｷ┗W ;ﾐS Iﾗﾐ┗ｷﾐIｷﾐｪ デﾗ デｴ;デ ヮﾗｷﾐデが 
(the point which translates in practice to a pro-prosecution approach or an assumption that 
abusers will be prosecuted) would leave a prosecutor wanting in terms of additional 
guidance as to how to proceed in individual cases of domestic abuse where a woman no 
longer wants the state to proceed in the case against her abusive partner. Looking for 
theoretical bolstering, I therefore argued that in applying a second lens of relational 
autonomy the state and its actors could think about assuaging vulnerability in ways which 
I┌ﾉデｷ┗;デW ;┌デﾗﾐﾗﾏ┞ ┘ｴWヴW┗Wヴ ヮﾗゲゲｷHﾉWが ヴWIﾗｪﾐｷゲｷﾐｪ デｴ;デ ﾗﾐWげゲ ゲWﾉa-attainment is dependent 
ﾗﾐ ﾗﾐWげゲ ｷﾐデWヴIﾗﾐﾐWIデWSﾐWゲゲ ┘ｷデｴ ﾗデｴWヴゲ ;ﾐS ﾗﾐWげゲ IﾗﾐデW┝デく TｴW デｴWゲｷゲ ﾐﾗ┘ デ┌ヴﾐゲ ｷデゲ 
attention to the capability approach (or human development theory).544 Consideration of 
the approach adds a further layer to an aspiration of supporting relationally autonomous 
outcomes by suggesting that prosecutors could be guided by an ambition of achieving 
Wケ┌;ﾉｷデ┞ ﾗa けI;ヮ;HｷﾉｷデｷWゲげ aﾗヴ ┗ｷIデｷﾏゲ ┘ｴWヴW ヮﾗゲゲｷHﾉWく Tｴｷゲ ヮ;ヴデ ﾗa デｴW Iｴ;ヮデWヴ W┝ヮﾉ;ｷﾐゲ ┘ｴ;デ 
デｴｷゲ ﾏｷｪｴデ ﾏW;ﾐ aﾗヴ ヮヴﾗゲWI┌デﾗヴゲ ;ﾐS ｴﾗ┘ デｴW┞ ﾏｷｪｴデ ;ｷﾏ デﾗ ゲWI┌ヴW デｴW けI;ヮ;HｷﾉｷデｷWゲげ ﾗa 
women following abuse in ways which also support relationally autonomous outcomes. 
 The role of the state and the object of public action, according to Sen and the 
capability approach he articulates, ｷゲ けデｴW Wﾐｴ;ﾐIWﾏWﾐデ ﾗa デｴW I;ヮ;Hｷﾉｷデ┞ ﾗa ヮWﾗヮﾉW デﾗ 
┌ﾐSWヴデ;ﾆW ┗;ﾉ┌;HﾉW ;ﾐS ┗;ﾉ┌WS けSﾗｷﾐｪゲ ;ﾐS HWｷﾐｪゲげげく545 This translates as the state as 
facilitator of options from which a person can choose a life worth living; at one end of the 
spectrum it may require the state facilitating basic living standards (for example, 
nourishment, clean water) and at デｴW ﾗデｴWヴが a;Iｷﾉｷデ;デｷﾐｪ ﾏﾗヴW ゲﾗヮｴｷゲデｷI;デWS ゲﾗIｷ;ﾉ けSﾗｷﾐｪゲ 
;ﾐS HWｷﾐｪゲげ ゲ┌Iｴ ;ゲ ヮ;ヴデｷIｷヮ;デｷﾗﾐ ｷﾐ Iﾗﾏﾏ┌ﾐｷデ┞ ﾉｷaW ﾗヴ ;デデ;ｷﾐｷﾐｪ ゲWﾉa-respect.546
 けC;ヮ;HｷﾉｷデｷWゲげ HWIﾗﾏW ﾏ;ヴﾆWヴゲ ﾗa ﾗ┌ヴ aヴWWSﾗﾏ HWI;┌ゲW I;ヮ;HｷﾉｷデｷWゲ ｪｷ┗W ┌ゲ ﾗヮデｷﾗﾐゲ 
from which to make choices for ourselves and thereby facilitate our functioning (or less 
formally put, our lifestyles547). Capabilities include functionings we have realised already and 
                                                          
544 See, for example, Martha Nussbaum, Creating Capabilities: The Human Development Approach (Harvard 
University Press 2011) and Amartya Sen, The Idea of Justice (Cambridge University Press 2009). 
545 Amartya Sen and Jean Dreze, Hunger and Public Action (Clarendon 1989) 12. 
546 Ibid 12. 
547 Amartya Sen, Development as Freedom (OUP 1999) 74. 
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capabilities to effect feasible outcomes that may not yet be attained, or indeed may never 
be. They are not just the abilities that reside innately within us which Nussbaum calls our 
basic capabilities- seeing and hearing can usually be considered innate.548 They also include 
our internal capabilities (our intelligence, our emotional capacities, our personality, our 
fitness and our health) which then interact with our social, familial, economic and political 
environments to form our combined capabilities.       
 If capabilities can be conceived as the available options from which we have freedom 
to choose a life p;デｴが けa┌ﾐIデｷﾗﾐｷﾐｪゲげ ;ヴW デｴW ﾏ;ﾐｷaWゲデ;デｷﾗﾐゲ ﾗa ﾗ┌ヴ I;ヮ;HｷﾉｷデｷWゲ ﾗヴ デｴW けWﾐS 
ｪﾗ;ﾉゲげが ┘ｷデｴﾗ┌デ ┘ｴｷIｴ ┘W ﾏｷｪｴデ ;ゲ ┘Wﾉﾉ ゲヮWﾐS ﾗ┌ヴ ﾉｷ┗Wゲ ゲﾉWWヮｷﾐｪく549 However, just as 
Mackenzie argues in respect of relational autonomy, the state cannot force citizens to 
exercise their freedom to choose wisely, nor can it require that all opportunities are 
taken.550 The capability approach, just as relational autonomy, therefore, recognises 
pluralism of what constitutes a valuable or valued life.551 LWデ ┌ゲ ゲ┌ﾏﾏ;ヴｷゲWが デｴW ゲデ;デWげゲ 
responsibility to tend to our capabilities is (usually) twofold: attentiveness to our external 
environments and conditions on the one hand and, on the other, attentiveness to our 
internal capabilities. Attentiveness to both necessarily facilitates our combined capabilities.
 This recognition that our individual personalities, our health, which includes our 
mental health, and emotions must all be supported, within structural conditions which do 
the same, is crucial to my project. I have already set out an approach which advocates a 
presumption to prosecute DA as a starting point. This sends an important message that 
domestic abuse is unacceptable to the state and to society. A presumption to prosecute 
thus has the effect of targeting patriarchal or structural norms which tolerate and normalise 
male on female violence (or otherwise put, it targets ameliorations to our external 
IﾗﾐSｷデｷﾗﾐゲ ;ゲ ヮ;ヴデ ﾗa ﾗ┌ヴ けIﾗﾏHｷﾐWS I;ヮ;HｷﾉｷデｷWゲげぶく A ヮヴWゲ┌ﾏヮデｷﾗﾐ デﾗ ヮヴﾗゲWI┌デW ;ヮヮヴﾗ;Iｴ 
;ﾉゲﾗ ;IIﾗヴSゲ ┘ｷデｴ ; ヴWゲヮﾗﾐゲｷ┗WﾐWゲゲ デﾗ ﾗ┌ヴ けWﾏHWSSWS ┗┌ﾉﾐWヴ;HｷﾉｷデｷWゲげ HWI;┌ゲWが ;ゲ M;SSWﾐ-
Dempsey argues, denouncing patriarchy through prosecutions552 has the consequential 
WaaWIデ ﾗa ; けﾐﾗヴﾏ I;ゲI;SWげく553 “ﾗIｷWデ;ﾉ ﾐﾗヴﾏゲ ゲｴｷaデ HWI;┌ゲW ;デデｷデ┌SWゲ デｴ;デ ﾗヮヮﾗゲW デｴW け┘ヴﾗﾐｪ 
                                                          
548 Nussbaum, Women and Human Development (n 184) 84. 
549 Nussbaum, Creating Capabilities (n 544) 25. 
550 Mackenzie (n 538) 45. 
551 “WヴWﾐW Kｴ;SWヴが けAS;ヮデｷ┗W PヴWaWヴWﾐIWゲ ;ﾐS PヴﾗIWS┌ヴ;ﾉ A┌デﾗﾐﾗﾏ┞げ ふヲヰヰΓぶ Jﾗ┌ヴﾐ;ﾉ ﾗa H┌ﾏ;ﾐ DW┗WﾉﾗヮﾏWﾐデ 
and Capabilities 169. 
552 Madden-Dempsey (n 52) 165. 
553 C;ゲゲ “┌ﾐゲデWｷﾐが け“ﾗIｷ;ﾉ Nﾗヴﾏゲ ;ﾐS “ﾗIｷ;ﾉ ‘ﾗﾉWゲげ ふヱΓΓヶぶ Cﾗﾉ┌ﾏHｷ; L;┘ ‘W┗ｷW┘ Γヰンが ΓヰΓく 
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ﾗa ヮ;デヴｷ;ヴIｴ┞げ HWIﾗﾏW ゲ┌ヮヮﾗヴデWSく A ヮヴﾗ-prosecution approach in this way becomes part of 
the campaign to increase/ equalise the combined capabilities of women in society; 
politically, socially and, consequently, economically.      
 On the other hand, a capability approach also calls upon us to bear in mind how the 
state can impact the internal capabilities not just of the offender through sentencing 
rehabilitation, but also of the abused. It permits us to legitimately enquire, how 
prosecutorial decision-making might affect the woman emotionally. How might her health 
and mental health suffer and, in turn, how might this impact her future functioning should a 
decision go against her expressed wishes and the prosecution is proceeded with?  The 
prosecutor of domestic abuse, I contend, has a responsibility to be responsive to victims in 
ways that improve her resilience through a fostering of her internal capabilities. 
AデデWﾐデｷ┗WﾐWゲゲ デﾗ デｴWゲW ┘ｷﾉﾉ ;ゲゲｷゲデ ｴWヴ ;Hｷﾉｷデ┞ デﾗ IｴﾗﾗゲW けa┌ﾐIデｷﾗﾐｷﾐｪゲげ ﾗヴ ﾗ┌デIﾗﾏWゲ ﾏﾗヴW 
freely in ways which promote her autonomy (in its relational sense).  
 “Wﾐげゲ ;ﾏHｷデｷﾗﾐ aﾗヴ I;ヮ;Hｷﾉｷデ┞ デｴWﾗヴ┞ ｷゲ デｴ;デ ｷデ have direct pragmatic effect. Rather 
than thinking about the world at an ideal, abstract level (an accusation he applies to 
Rawlsian theories of justice554). The capabilities approach encourages the state to respond 
デﾗ ヮWﾗヮﾉWげゲ ヴW;ﾉ ﾐWWSゲ ;ﾐS W┝ｷｪWﾐデ WﾐデｷデﾉWﾏWﾐデゲく555  The focus is on each person as an end in 
デｴWﾏゲWﾉ┗Wゲ ;ﾐS ｷデ SｷゲIﾗ┌ヴ;ｪWゲ ゲ;IヴｷaｷIｷﾐｪ けゲﾗﾏW ヮWﾗヮﾉW ;ゲ ; ﾏW;ﾐゲ デﾗ デｴW I;ヮ;HｷﾉｷデｷWゲ ﾗa 
ﾗデｴWヴゲ ﾗヴ ﾗa デｴW ┘ｴﾗﾉWげく556 The approach therefore does not accord with universalising pro-
prosecution policies such as that seen in the United States or indeed such as that advocated 
by Madden-DWﾏヮゲW┞ ｷﾐ けゲデヴﾗﾐｪ I;ゲWゲげく Iﾐ M;SSWﾐ-DWﾏヮゲW┞げゲ ┗ｷゲｷﾗﾐが ｴWヴ デ;ヴｪWデｷﾐｪ ﾗa I;ゲWゲ 
that sustain or perpetuate patriarchy thereby ヴWIﾗﾐゲデｷデ┌デｷﾐｪ デｴW ゲデ;デWげゲ ﾏﾗヴ;ﾉ Iｴ;ヴ;IデWヴ ┘ｷﾉﾉ 
ﾐWIWゲゲ;ヴｷﾉ┞ aﾗヴaWｷデ ゲﾗﾏW ┘ﾗﾏWﾐげゲ ｷﾐｴWヴWﾐデ I;ヮ;Hｷﾉｷデ┞ ヮﾗﾗﾉ (limiting her range of choices) at 
the expense of her broader aim.        
 V┌ﾉﾐWヴ;Hｷﾉｷデ┞ デｴWﾗヴ┞ ｷゲ ｷﾏヮヴWIｷゲW ;ゲ デﾗ デｴW ﾐﾗデｷﾗﾐ ﾗa けWケ┌;ﾉｷデ┞げ デｴ;デ ｷゲ Heing aspired to. 
N┌ゲゲH;┌ﾏげゲ I;ヮ;Hｷﾉｷデ┞ ;ヮヮヴﾗ;Iｴ HWﾐWaｷデゲ aヴﾗﾏ Iﾉ;ヴｷデ┞ ｷﾐ デｴW aﾗヴﾏ ﾗa ; ﾏWデヴｷI デｴ;デ I;ﾐ HW 
used to assess whether a person is enjoying a life worthy of their human dignity. The 10 
                                                          
554 “WW D;┗ｷS CヴﾗIﾆWヴが けFunctioning and Capability: The Foundations of Sen's and Nussbaum's Development 
Ethicげ ふヱΓΓヲぶ Pﾗﾉｷデｷcal Theory, 584-612. 
555 M;ヴデｴ; N┌ゲゲH;┌ﾏが けC;ヮ;HｷﾉｷデｷWゲが EﾐデｷデﾉWﾏWﾐデゲが ‘ｷｪｴデゲぎ “┌ヮヮﾉWﾏWﾐデ;デｷﾗﾐ ;ﾐS Cヴｷデｷケ┌Wげ ふヲヰヱヱぶ Jﾗ┌ヴﾐ;ﾉ ﾗa 
Human Development and Capabilities 23, 37. 
556 Nussbaum, Creating Capabilities (n 544) 35. 
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central capabilities557 that Nussbaum cites are vital for enabling our opportunities.558 They 
are more than objectives, they should be considered entitlements. It follows that just 
outcomes are produced when these central capabilities are met for citizens. Relevant as far 
as DA victims are concerned are, inter alia, not dying prematurely, having bodily integrity 
and living free from violence. These are all capabilities which would merit incorporation into 
a future physical risk assessment for the woman and which, if found to be overly 
compromised, might merit pursuance of the case because remand bail conditions or 
imprisonment would be further enforced (keeping parties apart) or because of the potential 
aﾗヴ ゲWﾐデWﾐIｷﾐｪ ﾗ┌デIﾗﾏWゲ デﾗ ;SSヴWゲゲ ヴWIｷSｷ┗ｷゲﾏく Cﾗﾐ┗WヴゲWﾉ┞が N┌ゲゲH;┌ﾏげゲ I;ヮ;Hｷﾉｷデ┞ ﾏWデヴｷI 
also recognises capabilities which may allow a prosecutor to argue in favour of discontinuing 
a case when victims retract their statements. Where risk assessments do not preclude it, 
these include the capability of having emotional attachments (whilst not having emotions 
stuntWS デｴヴﾗ┌ｪｴ aW;ヴぶが HWｷﾐｪ ;HﾉW デﾗ ヮﾉ;┞ ; ヮ;ヴデ ｷﾐ デｴW ヮﾉ;ﾐﾐｷﾐｪ ﾗa ﾗﾐWげゲ ﾉｷaW ;ﾐS ｴ;┗ｷﾐｪ 
Iﾗﾐデヴﾗﾉ ﾗ┗Wヴ ﾗﾐWげゲ ﾏ;デWヴｷ;ﾉ Wﾐ┗ｷヴﾗﾐﾏWﾐデく      
 N┌ゲゲH;┌ﾏげゲ ;ヮヮヴﾗ;Iｴ ｷゲ ヮ;ヴデｷI┌ﾉ;ヴﾉ┞ ｴWﾉヮa┌ﾉ aﾗヴ ヮヴﾗゲWI┌デﾗヴゲ ｷﾐ SWデWヴﾏｷﾐｷﾐｪ ┘ｴWデｴWヴ 
to proceed with a case against the wishes of the complainant because it names the 
capabilities she argues should be pursued to the extent that they meet a basic threshold for 
W┗Wヴ┞ﾗﾐWく TｴW ﾏWデヴｷI ;ﾐS デｴW ﾉ;ﾐｪ┌;ｪW ┌ゲWS ｷゲ けSWデWヴﾏｷﾐ;デW ;ﾐS Sﾗ┘ﾐ-to-W;ヴデｴげ559 and the 
theory roundly alerts us to some capabilities being more important than others depending 
on contextく “Wﾐげゲ ;ヮヮヴﾗ;Iｴ ;デデWﾏヮデゲ デｴｷゲ ┗;ﾉ┌;デｷﾗﾐ;ﾉ ｷﾐケ┌ｷヴ┞ H┞ ;IIWﾐデｷﾐｪ デｴヴﾗ┌ｪｴ ﾐ;ヴヴ;デｷ┗Wゲ 
and examples rather than setting out a fixed method. Nonetheless he, too, is clear that not 
each of the capabilities holds the same level of importance; assessment will depend upon 
purpose.560 Capabilities theorists would clearly advocate making a valuational enquiry on an 
individual case-by-case basis.        
 However, a decision cannot be made with only reference to the capability metric 
because capability theory is not a singular approach. To avoid inconsistent use, when 
balancing capabilities, one must also invoke the notion of human dignity, an ideal which, as 
                                                          
557 See Appendix 1. 
558 N┌ゲゲH;┌ﾏげゲ ﾉｷゲデ ｷゲ ﾐﾗデ accepted by all capabilities theorists who find her unilateral assessment of which 
I;ヮ;HｷﾉｷデｷWゲ ヴW;Iｴ デｴW ﾉｷゲデ ┌ﾐSWﾏﾗIヴ;デｷIく “WW IﾐｪヴｷS ‘ﾗHW┞ﾐゲが け“Wﾐげゲ C;ヮ;Hｷﾉｷデ┞ Aヮヮヴﾗ;Iｴ ;ﾐS GWﾐSWヴ IﾐWケ┌;ﾉｷデ┞ぎ 
“WﾉWIデｷﾐｪ ‘WﾉW┗;ﾐデ C;ヮ;HｷﾉｷデｷWゲげ ふヲヰヰンぶ FWﾏｷﾐｷゲデ EIﾗﾐﾗﾏｷIゲ ヶ1. Nussbaum herself does not contend that the list 
is immutable or complete, however. 
559 M;ヴデｴ; N┌ゲゲH;┌ﾏが けC;ヮ;HｷﾉｷデｷWゲが EﾐデｷデﾉWﾏWﾐデゲが ‘ｷｪｴデゲぎ “┌ヮヮﾉWﾏWﾐデ;デｷﾗﾐ ;ﾐS Cヴｷデｷケ┌Wげ ふヲヰヱヱぶ Jﾗ┌ヴﾐ;ﾉ ﾗa 
Human Development and Capabilities 23, 30. 
560 Nussbaum, Creating Capabilities (n 544) 27. 
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Chapter One demonstrated when asserting a place for respect for privacy in DA decision-
making, champions agency, self-worth and decency. Dignity, unlike the capabilities which 
differ in importance depending on context, is something that we all deserve equally561 and 
should therefore be developed for individuals. As I explored in Chapter One, dignity as a 
guiding force is commendable and promotion of its use for prosecutors in the assessment of 
prioritising the central capabilities highlights the risk of by-passing her wishes entirely.  
7 Adaptive Preference Formation: Advocating Objective Decision-Making 
Nussbaum, however, cautions that decision-makers should be guided by the quality 
ﾗa デｴW ;ヴｪ┌ﾏWﾐデ ;ﾐS ﾐﾗデ H┞ けヮWﾗヮﾉWげゲ W┝ｷゲデｷﾐｪ ヮヴWaWヴWﾐIWゲげく562 For the purposes of this 
project, this means that just because a woman withdraws her support for the prosecution, 
the case should not automatically be discontinued. For Nussbaum, objectivity is paramount 
ｷﾐ ;ﾐゲ┘Wヴｷﾐｪ デｴW ケ┌Wゲデｷﾗﾐが け┘ｴ;デ does ; ﾉｷaW ┘ﾗヴデｴ┞ ﾗa ｴ┌ﾏ;ﾐ Sｷｪﾐｷデ┞ ヴWケ┌ｷヴWいげ “ｴW Iﾉ;ｷﾏゲ 
that in focusing on the quality of the argument, of how to balance the capabilities with an 
emphasis on dignity, decision makers who take decisions contrary to the expressed wishes 
ﾗa ;ﾐ ｷﾐSｷ┗ｷS┌;ﾉ ┘ｷﾉﾉ ;┗ﾗｷS ｷﾐa;ﾐデｷﾉｷ┣ｷﾐｪ ;ﾐS ヴWﾐSWヴｷﾐｪ デｴWﾏ けヮ;ゲゲｷ┗W ヴWIｷヮｷWﾐデゲ ﾗa HWﾐWaｷデげく563
 The concern about taking into account existing preferences is that it may not be 
ヴWaﾉWIデｷ┗W ﾗa ;ﾐ ｷﾐSｷ┗ｷS┌;ﾉげゲ HWゲデ ｷﾐデWヴWゲデ ｷﾐ デWヴﾏゲ ﾗa ゲWI┌ヴｷﾐｪ ｴWヴ I;ヮ;Hｷﾉｷデ┞ ゲWデ HWI;┌ゲW 
けヮヴWaWヴWﾐIWゲ I;ﾐ HW SｷゲデﾗヴデWS ｷﾐ ┗;ヴｷﾗ┌ゲ ┘;┞ゲげく564 Teschl and Comim speculate that the 
capabilitｷWゲ ;ヮヮヴﾗ;Iｴ ┘;ゲ SW┗ｷゲWS ヮヴWIｷゲWﾉ┞ デﾗ ;┗ﾗｷS け;S;ヮデｷ┗W ヮヴWaWヴWﾐIW aﾗヴﾏ;デｷﾗﾐげ ふAPFぶ 
influencing outcomes.565 APF, as understood by the capabilities approach, refers to the 
human ability to be able to adapt to and re-appraise circumstances when they are 
unfavourable or ones in which we experience domination. As a consequence of our desire 
デﾗ ヮWヴゲｷゲデが ｴ┌ﾏ;ﾐゲ I;ﾐ Iﾗﾐデｷﾐ┌W ｷﾐ ﾗヮヮヴWゲゲｷ┗W Wﾐ┗ｷヴﾗﾐﾏWﾐデゲ ┘ｷデｴ ; けIｴWWヴa┌ﾉ WﾐS┌ヴ;ﾐIWげく566 
However, our ability to self-evaluate in such circumstances can become distorted567 and 
adaptive preference can be considered autonomy-compromising. As a consequence, Sen 
                                                          
561 Nussbaum makes the exception of those in a permanent vegetative state and those who are anencephalic 
in ibid 31. 
562 Ibid 32. 
563 Ibid 32. 
564 Ibid 32. 
565 Mｷヴｷ;ﾏ TWゲIｴﾉ ;ﾐS Fﾉ;┗ｷﾗ Cﾗﾏｷﾏが けAS;ヮデｷ┗W PヴWaWヴWﾐIWゲ ;ﾐS C;ヮ;HｷﾉｷデｷWゲぎ “ﾗﾏW PヴWﾉｷﾏinary Conceptual 
E┝ヮﾉﾗヴ;デｷﾗﾐゲげ ふヲヰヰヵぶ ヶンふヲぶ ‘W┗ｷW┘ ﾗa “ﾗIｷ;ﾉ EIﾗﾐﾗﾏ┞ ヲヲΓが ヲンヰく 
566 Amartya Sen, Resources, Values and Development (Basil Blackwell 1984) 309. 
567 Teschl and Comim (n 565) 229. 
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and Nussbaum do not find subjective expressions of happiness or preference to be an 
adequate basis for normative appraisal. Whilst not wishing to entirely ignore individual 
desires, Nussbaum de-centralises their importance suggesting, as Sen, that increasing 
individual well-being requires objective evaluation of what will facilitate a valuable life.568 
Thus, if a woman expresses the view that she does not want her abuser prosecuted, 
effecting that request will have an impact on a number of her capabilities. It is this impact 
on her capability pool, not the wishes of the woman, that should therefore be borne in mind 
according to Sen and Nussbaum.       
 This objective analysis of capabilities has in mind diminishing the effect of APF. It 
guards against APF as a negative phenomenon; that is a phenomenon that prevents free 
W┝WヴIｷゲW ﾗa ; ヮWヴゲﾗﾐげゲ ﾗヮデｷﾗﾐゲく Aゲ ;ﾐ ｷﾐデ┌ｷデｷ┗W ヮヴWﾏｷゲWが Kｴ;SWヴ IﾗﾐIWSWゲ デｴ;デ デｴｷゲ ｴ;ゲ 
appeal.569 A ┘ﾗﾏ;ﾐげゲ ヴWケ┌Wゲt to end a prosecution and return to the relationship appears to 
support a decision to reproduce her domination and oppressive situation as a result of her 
┗;ﾉ┌W Sｷゲデﾗヴデｷﾗﾐ ;ﾐS ﾐﾗデ ﾗ┌デ ﾗa けヴW;ﾉげ ヮヴWaWヴWﾐIWく TｴW S;ﾐｪWヴゲが ｴﾗ┘W┗Wヴが ﾗa ﾏ;ﾆｷﾐｪ デｴW 
assumption that a woman lacks agency when articulating a desire to return to an abusive 
ヮ;ヴデﾐWヴ ┘WヴW SｷゲI┌ゲゲWS ｷﾐ Cｴ;ヮデWヴ OﾐWき ; ┘ﾗﾏ;ﾐげゲ ;ｪWﾐI┞ ﾏ;┞ ﾐﾗデ HW ｷﾏﾏWSｷ;デWﾉ┞ 
;ヮヮ;ヴWﾐデく Tﾗ Sｷゲﾏｷゲゲ デｴW ┘ﾗﾏ;ﾐげゲ ゲ┌HﾃWIデｷ┗W W┝ヮヴWゲゲｷﾗﾐ ﾗa ヮヴWaWヴWﾐIW ;ﾐS ┘ｴ;デ ゲｴW 
believes is in her best interest, appears to deny that women are capable of exercising 
agency in sub-optimal conditions.        
 Khader also argues that there are deep problems with thinking of APs as non-
autonomous and non-authorative about well-being. Khader criticizes Sen and Nussbaum 
who, she asserts, fail to consider the mechanisms of preference but talk intuitively instead 
ﾗa ヮWﾗヮﾉW けIﾗﾏｷﾐｪ デﾗ デWヴﾏゲ ┘ｷデｴげ ﾗヴ け;Sﾃ┌ゲデｷﾐｪげ デﾗ デｴWｷヴ ゲｷデ┌;デｷﾗﾐく570 She queries what it is 
デｴ;デ SｷaaWヴWﾐデｷ;デWゲ けｪWﾐ┌ｷﾐWげ ;ﾐS け;S;ヮデｷ┗Wげ ヮヴWaWヴWﾐIWく It is possible, she contends, that 
┘ﾗﾏWﾐ ﾏ;┞ ゲｷﾏ┌ﾉデ;ﾐWﾗ┌ゲﾉ┞ W┝ヮWヴｷWﾐIW ヮ;ヴデｷ;ﾉ ┗;ﾉ┌W Sｷゲデﾗヴデｷﾗﾐ ;ﾉﾗﾐｪゲｷSW けゲｷｪﾐｷaｷI;ﾐデ 
;┌デﾗﾐﾗﾏ┞ IﾗﾏヮWデWﾐIｷWゲげ ﾗヴ デｴ;デ ヮWﾗヮﾉW ┘ｴﾗ ヮWヴヮWデ┌;デW デｴWｷヴ Sｷゲ;S┗;ﾐデ;ｪW ;ヴW not 
operating with AP.571 “Wﾐ ;ﾐS N┌ゲゲH;┌ﾏげゲ Sﾗｪﾏ;デｷI ;ゲゲ┌ﾏヮデｷﾗﾐゲ ;Hﾗ┌デ APゲ ;ヴW けﾏﾗヴ;ﾉﾉ┞ 
ヮヴﾗHﾉWﾏ;デｷIげ Kｴ;SWヴ I;┌デｷﾗﾐゲ HWI;┌ゲW ﾗa デｴWｷヴ ヮﾗデWﾐデｷ;ﾉ デﾗ けヮヴﾗﾏﾗデW ┌ﾐﾃ┌ゲデｷaｷWS 
                                                          
568 Ibid 237. 
569 Serene Khader, AS;ヮデｷ┗W PヴWaWヴWﾐIW ;ﾐS WﾗﾏWﾐげゲ Eﾏヮﾗ┘Wヴment (Oxford Scholarship Online 2012) 74. 
570 “WヴWﾐW Kｴ;SWヴが けAS;ヮデｷ┗W PヴWaWヴWﾐIWゲ ;ﾐS PヴﾗIWS┌ヴ;ﾉ A┌デﾗﾐﾗﾏ┞げ ふヲヰヰΓぶ Jﾗ┌ヴﾐ;ﾉ ﾗa H┌ﾏ;ﾐ DW┗WﾉﾗヮﾏWﾐデ 
and Capabilities 169, 170. 
571 “WヴWﾐW Kｴ;SWヴが けM┌ゲデ TｴWﾗヴｷゲｷﾐｪ AHﾗ┌デ AS;ヮデｷ┗W PヴWaWヴWﾐIWゲ DWﾐ┞ WﾗﾏWﾐげゲ AｪWﾐI┞いげ ふヲヰヱ2) Journal of 
Applied Philosophy 302, 315. 
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ヮ;デWヴﾐ;ﾉｷゲﾏげく572          
 BW;ヴｷﾐｪ Kｴ;SWヴげゲ IヴｷデｷIｷゲﾏ ｷﾐ ﾏｷﾐSが ｷデ ｷゲ IﾗﾏﾏWﾐS;HﾉW デｴ;デ デｴW capabilities approach, 
with its commitment to attend to the dignity of the individual, aims to diminish this 
accusation unjustified paternalism. The approach requires an objective weighing up of how 
デｴW ヮヴﾗゲWI┌デﾗヴげゲ SWIｷゲｷﾗﾐ ┘ｷﾉﾉ ｷﾏヮ;Iデ デｴW ┘ﾗﾏ;ﾐげゲ a┌デ┌ヴW ﾗヮデｷﾗﾐゲく Iﾐ デｴｷゲ ┘;┞ ｷデゲ ﾗHﾃWIデｷ┗W 
analysis acts as a necessary check on decision-ﾏ;ﾆｷﾐｪ デｴ;デ ゲｷﾏヮﾉ┞ ;IIWSWゲ デﾗ ; ┘ﾗﾏ;ﾐげゲ 
request or preference to discontinue a case (an approach which potentially encourages the 
abuser to assert pressure on the victim to drop the case573 or which discourages a thorough 
investigation of the possible disadvantages of terminating the criminal case).   
 TｴW ヮ;ヴデ デｴ;デ デｴW ┘ﾗﾏ;ﾐげゲ ヮヴWaWヴWﾐIW ｴ;ゲ デﾗ ヮﾉ;┞ ｷﾐ デｴW SWIｷゲｷﾗﾐが I ゲ┌ｪｪWゲデが 
according to the capability approach, is an objective assessment of how adhering to her 
expressed wishes will impact her capability pool. Prosecutors might, for example, consider 
how taking the requested course of action will impact ｴWヴ ゲWﾐゲW ﾗa けIﾗﾐデヴﾗﾉ ﾗ┗Wヴ ぷｴWヴへ 
environment- HWｷﾐｪ ;HﾉW デﾗ ヮ;ヴデｷIｷヮ;デW WaaWIデｷ┗Wﾉ┞ ｷﾐ ぐ IｴﾗｷIWゲ デｴ;デ ｪﾗ┗Wヴﾐ ぷｴWヴへ ﾉｷaWげく574 
Prosecutors miｪｴデ ;ﾉゲﾗ HW;ヴ ｷﾐ ﾏｷﾐS ;ﾐﾗデｴWヴ IWﾐデヴ;ﾉ I;ヮ;Hｷﾉｷデ┞き ｴWヴ けWﾏﾗデｷﾗﾐゲげく Hﾗ┘ ┘ｷﾉﾉ デｴW 
decision affect her ability to have attachments to things and people outside of herself, 
notably her partner or father of her children? Such factors will, of course, be weighed 
;ｪ;ｷﾐゲデ ﾗデｴWヴ IWﾐデヴ;ﾉ I;ヮ;HｷﾉｷデｷWゲ ゲ┌Iｴ ;ゲ けHﾗSｷﾉ┞ ｷﾐデWｪヴｷデ┞- to be secure against domestic 
┗ｷﾗﾉWﾐIWげ ;ﾐS けゲWﾐゲWゲが ｷﾏ;ｪｷﾐ;デｷﾗﾐ ;ﾐS デｴﾗ┌ｪｴデ- being able to have pleasurable experiences 
and to avoid non-HWﾐWaｷIｷ;ﾉ ヮ;ｷﾐげく575 Nﾗデ ﾗﾐﾉ┞ ┘ｷﾉﾉ デｴW ┘ﾗﾏ;ﾐげゲ Sｷｪﾐｷデ┞ ヮWヴvade these 
considerations but also running through this balancing exercise should be consideration of 
デｴW I;ヮ;Hｷﾉｷデ┞ ﾗa けHﾗSｷﾉ┞ ｴW;ﾉデｴげが ┘ｴｷIｴ ﾐWIWゲゲ;ヴｷﾉ┞ ｷﾐIﾉ┌SWゲ ｴWヴ ﾏWﾐデ;ﾉ ｴW;ﾉデｴく   
 I IﾗﾐゲｷSWヴ デｴW ┘ﾗﾏ;ﾐげゲ ﾏWﾐデ;ﾉ ｴW;ﾉデｴ デﾗ HW ; ヮ;ヴ;ﾏﾗ┌ﾐデ a;Iデﾗヴ because the 
ヮヴﾗゲWI┌デﾗヴげゲ SWIｷゲｷﾗﾐ is connected to the central importance of enabling her to choose from 
a full range of capabilities. For her to be able to choose and attain her functionings, her own 
decision-making ought not be flawed by mental ill-health. A capabilities approach aims to 
facilitate the range of options available to her to choose from, not dictate outcomes. As 
Hﾗ┞ﾉW ;ﾐS “;ﾐSWヴゲ ヮﾗｷﾐデ ﾗ┌デ ｷﾐ デｴW ;ヴW; ﾗa ┗ｷﾗﾉWﾐIW ;ｪ;ｷﾐゲデ ┘ﾗﾏWﾐが け┘ﾗﾏWﾐ ﾐWWS デﾗ HW 
                                                          
572 Ibid 302. 
573 Dﾗﾐﾐ; Wｷﾉﾉゲが けDﾗﾏWゲデｷI VｷﾗﾉWﾐIWぎ TｴW C;ゲW aﾗヴ AｪｪヴWゲゲｷ┗W PヴﾗゲWI┌デｷﾗﾐげ ふヱΓΓΑぶ Uﾐｷ┗Wヴゲｷデ┞ ﾗa C;ﾉｷaﾗヴﾐｷ; Lﾗゲ 
AﾐｪWﾉWゲ WﾗﾏWﾐげゲ L;┘ Jﾗ┌ヴﾐ;ﾉ ヱΑンく 
574 Nussbaum, Creating Capabilities (n 544) 33-34. 
575 From NussH;┌ﾏげゲ ヱヰ IﾗヴW I;ヮ;HｷﾉｷデｷWゲく “WW ;ヮヮWﾐSｷ┝ ヱく 
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empowered to make choices which are most likely to lead デﾗ ;ﾐ WﾐS デﾗ デｴW ┗ｷﾗﾉWﾐIWげく576 This 
デ┞ヮW ﾗa けWﾏヮﾗ┘WヴﾏWﾐデげ I;ﾐ HWゲデ HW ;IｴｷW┗WS ┘ｴWﾐ ; ┘ﾗﾏ;ﾐげゲ ﾏWﾐデ;ﾉ ｴW;ﾉデｴ ｷゲ ﾗヮデｷﾏ;ﾉ ;ﾐS 
she has the energy and perspective about her situation to take informed and considered 
action. I discuss the importance of the inherent capability of mental health through 
therapeutic jurisprudential considerations now. In the next section, I argue that therapeutic 
jurisprudential considerations connect with an affirmative notion of privacy discussed in 
Chapter One (the benefits of havinｪ ; ヮヴｷ┗;デW ﾉｷaW ｷﾐ ┘ｴｷIｴ ﾗﾐW ﾏ;┞ SW┗Wﾉﾗヮ ;ﾐS けHWげぶ ;ﾐS 
with an aspiration towards relational autonomy through enabling her capability set. 
8 Valuing Therapeutic Jurisprudence: A Guide for Prosecutors 
The law, specifically the criminal law and criminal justice system, has the potential to 
ﾗヮWヴ;デW ;ゲ ; けデｴWヴ;ヮW┌デｷI ;ｪWﾐデげ577 for defendants, witnesses and victims alike. Therapeutic 
Jurisprudence (TJ) is a school of legal scholarship that recognises this and seeks to influence 
legal rules and procedures to act in ┘;┞ゲ デｴ;デ a;Iｷﾉｷデ;デW デｴW ﾉ;┘げゲ けｴW;ﾉｷﾐｪげ ヮﾗデWﾐデｷ;ﾉく TJ ;ﾉゲﾗ 
┌ヴｪWゲ ﾉ;┘げゲ legal actors to recognise their capacity to work in ways that can produce 
therapeutic or anti-therapeutic578 outcomes for those who come into contact with it. The 
approach brings a humanising emphasis to legal practice; an approach that recognises the 
ﾉ;┘ I;ﾐ ;ﾐS ﾗ┌ｪｴデ デﾗ ヮヴﾗﾏﾗデW Wﾏﾗデｷﾗﾐ;ﾉ ;ﾐS ヮゲ┞IｴﾗﾉﾗｪｷI;ﾉ け┘Wﾉﾉ-HWｷﾐｪげく579  
 Immediately evident is the way this approach sits in stark contrast to the coercive 
and penal policies that have beeﾐ ;デデヴｷH┌デWS デﾗ ﾐWﾗﾉｷHWヴ;ﾉｷゲﾏげゲ WﾏHヴ;IW ﾗa デｴW Iヴｷﾏｷﾐ;ﾉ 
law.580 The criminal law in the neoliberal conception has a symbolic function of crime 
control. Neoliberal governments, as Chapter Three explores more fully, enact law and policy 
デｴ;デ ヮWヴaﾗヴﾏゲ けW┝ヮヴWゲゲｷ┗W ﾃ┌ゲデｷIWげ デｴ;デ Iﾗﾐ┗W┞ゲ デｴW ﾗ┌デヴ;ｪW デｴ;デ IヴｷﾏWが ヮ;ヴデｷI┌ﾉ;ヴﾉ┞ SﾗﾏWゲデｷI 
violence against women, provokes.581 Such governments have been accused of 
appropriating the feminist agenda to put an end to violence against women through the 
concerted effort of sanctioning perpetrators and achieving convictions in the name of 
                                                          
576 Hoyle and Sanders (n 79) 14, 30. 
577 D;┗ｷS WW┝ﾉWヴが けAヮヮﾉ┞ｷﾐｪ デｴW L;┘ TｴWヴ;ヮW┌デｷI;ﾉﾉ┞げ ふヱΓΓヶぶ ヵふンぶ AヮヮﾉｷWS ;ﾐS PヴW┗Wﾐデｷ┗W Pゲ┞Iｴﾗﾉﾗｪ┞ ヱΑΓが ヱΑΓく 
578 WｷﾐｷIﾆが けTｴW J┌ヴｷゲヮヴ┌SWﾐIW ﾗa TｴWヴ;ヮW┌デｷI J┌ヴｷゲヮヴ┌SWﾐIWげ ふﾐ ヴヵΓぶ ヱΒ5. 
579 CｴヴｷゲデﾗヮｴWヴ “ﾉﾗHﾗｪｷﾐが けTｴWヴ;ヮW┌デｷI J┌ヴｷゲヮヴ┌SWﾐIWぎ ヵ DｷﾉWﾏﾏ;ゲ デﾗ PﾗﾐSWヴげ ふヱΓΓヵぶ ヱふヱぶ Pゲ┞Iｴﾗﾉﾗｪ┞が P┌HﾉｷI 
Policy and Law 193. 
580 See, for example, Jonathan Simon, Governing through Crime: How the War on Crime Transformed American 
Democracy and Created a Culture of Fear (Oxford University Press 2007). 
581 Garland, The Culture of Control (n 111). 
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justice for victims.582 Therapeutic jurisprudence sits in contrast and does not focus on the 
ways the state can control incidence of violence through criminalisation, deterrence or the 
けIヴｷﾏW Iﾗﾐデヴﾗﾉげ ヮヴｷﾗヴｷデ┞く ‘;デｴWヴが ｷデ ｷゲ IﾗﾐIWヴﾐWS ┘ｷデｴ ｴﾗ┘ ｷﾐSｷ┗ｷS┌;ﾉゲ ┘ｴﾗ IﾗﾏW ｷﾐデﾗ Iﾗﾐデ;Iデ 
┘ｷデｴ デｴW ﾉ;┘ I;ﾐ HW ゲ┌ヮヮﾗヴデWS デｴヴﾗ┌ｪｴ ｷデゲ ヮヴﾗIWS┌ヴWゲ デﾗ a;Iｷﾉｷデ;デW デｴW ゲｴｷaデ aヴﾗﾏ け┗ｷIデｷﾏげ デﾗ 
けゲ┌ヴ┗ｷ┗ﾗヴげく583           
 Ia デｴW ヮヴｷﾗヴｷデ┞ ﾗa TJ ゲIｴﾗﾉ;ヴゲ ｷゲ デﾗ Wﾐｴ;ﾐIW ヮ;ヴデｷIｷヮ;ﾐデ けwell-HWｷﾐｪげが ﾉWデ ┌ゲ W┝ヮﾉﾗヴW ┘ｴ;デ 
デｴｷゲ ﾏW;ﾐゲく Aゲ ; SWaｷﾐｷデｷﾗﾐが け┘Wﾉﾉ-HWｷﾐｪげ ;ﾐS けデｴWヴ;ヮW┌デｷIげ ｴ;┗W HWWﾐ ﾉWaデ SWﾉｷHWヴ;デWﾉ┞ ┗;ｪ┌W 
H┞ TJげゲ aﾗ┌ﾐSWヴゲが D;┗ｷS WW┝ﾉWヴ ;ﾐS Bヴ┌IW WｷﾐｷIﾆく TｴWｷヴ H;Iﾆｪヴﾗ┌ﾐS ;ゲ ﾏWﾐデ;ﾉ ｴW;ﾉデｴ 
lawyers, however, is indicative of a prescriptive jurisprudence that promotes the 
enhancement of psychological け┘Wﾉﾉ-HWｷﾐｪげく Aゲ a;ヴ ;ゲ デｴW ┗ｷIデｷﾏ ｷゲ IﾗﾐIWヴﾐWSが デｴｷゲ ┘ｷﾉﾉ 
include their satisfaction with the legal process, how the legal process contributes to healing 
following inflicted harm and how, in turn, the law and legal procedure can facilitate their 
human potential.584 Slobogin raises the question of how TJ distinguishes itself from other 
schools of thought that are concerned with the best outcome for participants.585 He has 
concerns that TJ may suffWヴ aヴﾗﾏ ;ﾐ けｷSWﾐデｷデ┞ SｷﾉWﾏﾏ;げく586 Nonetheless, this is reconciled he 
;ヴｪ┌Wゲ H┞ ;ﾐ ;ヮヮヴWIｷ;デｷﾗﾐ ﾗa TJげゲ emphasis or focus on law as an instrument of psychological 
healing, rather than on a contention that TJ carries wholly unique content.  
 TJ is an approach that recognises that legal practitioners can facilitate participant 
self-esteem, confidence, personal growth and welfare. Victims who have suffered violent 
crime are likely to experience a disruption in emotional equilibrium.587 FWWﾉｷﾐｪゲ ﾗa け;ﾐ┝ｷWデ┞が 
fear, dWヮヴWゲゲｷﾗﾐが ｴ┌ﾏｷﾉｷ;デｷﾗﾐが ;ﾐｪWヴが ヮﾗ┘WヴﾉWゲゲﾐWゲゲ ;ﾐS HWデヴ;┞;ﾉげ588 can all reduce the 
┗ｷIデｷﾏげゲ ゲWﾉa-efficacy. It is not uncommon for victims to suffer some form of post-traumatic 
                                                          
582 See Kristen Bumiller, In an Abusive State: How Neo-liberalism Appropriated the Feminist Movement Against 
Sexual Violence (Duke University Press 2008). 
583 WｷﾐｷIﾆが けAヮplying the Law Therapeutically in Domestic Violence Casesげ ふﾐ Βヰぶ ヶヰく 
584 Edna Erez, Michael Kilching and Jo-Anne Wemmers (eds), Therapeutic Jurisprudence and Victim 
Participation in Justice: International Perspectives (Carolina Academic Press 2011) xi- xii. 
585 TJ might, for example, be considered a sub-set of legal psychology. Or, as Wexler himself has indicated, the 
けﾗヮデｷﾏｷゲデｷIげ ﾗ┌デﾉﾗﾗﾆ ﾗaaWヴWS H┞ デｴW ゲIｴﾗﾗﾉ ﾗa Pﾗゲｷデｷ┗W Cヴｷﾏｷﾐﾗﾉﾗｪ┞ ｷゲ ; けﾐW;ヴ ヮWヴaWIデ aｷデげ ┘ｷデｴ TJ ｷﾐ D;┗ｷS WW┝ﾉWヴが 
けWｴ;デ TｴWヴ;ヮW┌デｷI J┌ヴｷゲヮヴ┌SWﾐIW I;ﾐ ｪWデ aヴﾗﾏ ;ﾐS ｪｷ┗W デﾗ Pﾗゲｷデｷ┗W Cヴｷﾏｷﾐﾗﾉﾗｪ┞げ ふヲヰヱンぶ PｴWﾗﾐｷ┝ L;┘ ‘W┗ｷW┘が 
907, 907. 
586 Slobogin (n 579) 196. 
587 Bヴ┌IW WｷﾐｷIﾆが けTｴWヴ;ヮW┌デｷI J┌ヴｷゲヮヴ┌SWﾐIW ;ﾐS VｷIデｷﾏゲ ﾗa CヴｷﾏWげ ｷﾐ ESﾐ; EヴW┣が MｷIｴ;Wﾉ KｷﾉIｴｷﾐｪ ;ﾐS Jﾗ-Anne 
Wemmers (eds), Therapeutic Jurisprudence and Victim Participation in Justice: International Perspectives 
(Carolina Academic Press 2011) 4. 
588 Ibid 4. 
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stress disorder (PTSD).589 With PTSD, rather than attributing the causes of the disorder to 
デｴW ｷﾐSｷ┗ｷS┌;ﾉ ┗ｷIデｷﾏげゲ ヮ;デｴﾗﾉﾗｪ┞が デｴW ;Hﾐﾗヴﾏ;ﾉ ﾐ;デ┌ヴW ﾗa デｴW ゲデヴWゲゲﾗヴ ふｴWヴW デｴW ;H┌ゲWぶ ｷゲ 
blamed. Where persistent and seemingly randomly caused domestic abuse is inflicted, 
けﾉW;ヴﾐWS ｴWﾉヮﾉWゲゲﾐWゲゲげ ﾏ;┞ Wﾐゲ┌W ┘ｴWヴW aWWﾉｷﾐｪゲ ﾗa ヮﾗ┘WヴﾉWゲゲﾐWゲゲが ｴﾗヮWﾉWゲゲﾐess and 
distrust akin to clinical depression manifest.590 The emotional disruptions noted here help to 
W┝ヮﾉ;ｷﾐ ┘ｴ┞ ﾗHﾃWIデｷ┗W ;ﾐ;ﾉ┞ゲｷゲ ﾗa ┘ｴ;デ ｷゲ HWゲデ aﾗヴ ; ┘ﾗﾏ;ﾐげゲ I;ヮ;Hｷﾉｷデ┞ ヮﾗﾗﾉ ｷゲ ﾏWヴｷデWS 
(whilst taking into account her subjective expression of want and how adhering to it will 
impact her mental health).        
 Without subordinating the importance of due process and the rule of law, 
デｴWヴ;ヮW┌デｷI ﾃ┌ヴｷゲヮヴ┌SWﾐIW ;ｷﾏゲ デﾗ Hヴｷﾐｪ デｴW ;SSｷデｷﾗﾐ;ﾉ SｷﾏWﾐゲｷﾗﾐ ﾗa けヮゲ┞IｴﾗﾉﾗｪｷI;ﾉ ｴW;ﾉｷﾐｪげ 
to legal practice. Whilst any attempt to individualise the law simultaneously has the 
potential to undermine it and afford decision-makers too much discretion, TJ never pre-
supposes that it should trump other considerations. It merely requests that therapeutic 
consequences be contemplated and incorporated where possible. In taking into account TJ 
IﾗﾐゲｷSWヴ;デｷﾗﾐゲが “ﾉﾗHﾗｪｷﾐ ヴWIﾗｪﾐｷゲWゲ デｴ;デ デｴW ぷヮヴﾗゲWI┌デﾗヴげゲへ SWIｷゲｷﾗﾐ けｷゲ ﾏﾗヴW ﾉｷﾆWﾉ┞ デﾗ HW 
ｷﾐaﾗヴﾏWSが H┌デ ;ﾉゲﾗ ﾏﾗヴW ヮ;ｷﾐa┌ﾉくげ591 In an area of criminal practice where the prosecutor is 
already afforded substantial discretionary responsibility, TJ is a factor that can be brought to 
bear, all other considerations being equal.      
 Weighing and balancing divergent values will continue to be challenging work. There 
will be times, unproblematically, when therapeutic (internal, individual psychological 
┘Wﾉa;ヴWぶ ;ﾐS ﾗデｴWヴ ﾐﾗヴﾏ;デｷ┗W ┗;ﾉ┌Wゲ ふW┝デWヴﾐ;ﾉ けヮ┌HﾉｷI ｷﾐデWヴWゲデげが ﾏ;ﾃﾗヴｷデ;ヴｷ;ﾐ ﾗヴ 
governmental interests) converge.592 On these occasions TJ values will provide strong 
support for the decision.  There will also be occasions where therapeutic and normative 
values do not harmonise. Whist TJ scholars have not developed a specific framework to 
;ゲゲｷゲデ ｷﾐ デｴｷゲ H;ﾉ;ﾐIｷﾐｪ ヮヴﾗIWゲゲが KヴWゲゲ ;ヴｪ┌Wゲ デｴ;デ けﾐﾗ ﾗデｴWヴ ﾐﾗヴﾏ;デｷ┗W WﾐデWヴヮヴｷゲW Iﾗ┌ﾉS 
                                                          
589 Symptoms of PTSD might include nightmares, flashbacks, problems going to sleep, heightened startled 
responses and numbed effect. Lenore Walkeヴが けPﾗゲデ-Traumatic Stress Disorder in Women: Diagnoses and 
TヴW;デﾏWﾐデ ﾗa B;デデWヴWS WﾗﾏWﾐ “┞ﾐSヴﾗﾏWげ ふヱΓΓヱぶ ヲΒふヱぶ Pゲ┞IｴﾗデｴWヴ;ヮ┞ ヲヱが ヲヲく 
590 けLW;ヴﾐWS ｴWﾉヮﾉWゲゲﾐWゲゲげ I;ﾐ ｷﾏヮ;Iデ デｴW ゲWﾐゲW ﾗa Iﾗﾐデヴﾗﾉ ゲﾗﾏWﾗﾐW aWWﾉゲ デｴW┞ ｴ;┗W ﾗ┗Wヴ デｴWｷヴ ﾉｷ┗Wゲく Tｴｷゲ I;ﾐ 
result in a failure to react to stimuli (effect change). See ibid 4. See also Lenore Walker, The Battered Woman 
Syndrome (4th ed, Springer 2016). 
591 Slobogin (n 579) 210. 
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;IｴｷW┗W SWS┌Iデｷ┗W IWヴデ;ｷﾐデ┞げ WｷデｴWヴく593 Therapeutic jurisprudents need not agree on their 
core morals or politics, rather they will bring and integrate their own normative analyses 
with an emphasis on positive mental health outcomes as an instrumental or consequential 
good.594 Any conflict in that background normative theory will demand debate and 
necessarily sharpen the issues as to what might best bring about positive psychological 
outcomes. The task of weighing and balancing is however, I would argue, made easier when 
judgement is made in concrete contexts where reference to individual consequences can be 
referred to.595 Divergent values that need to be weighed, argues Kress, need not be 
incommensurable to TJ scholars and practitioners.596     
 In reality, decisions are unlikely to ever be entirely therapeutic or entirely anti-
デｴWヴ;ヮW┌デｷIく Iデ ｷゲ aﾗヴ デｴ;デ ヴW;ゲﾗﾐ デｴ;デ “ﾉﾗHﾗｪｷﾐ ;S┗ﾗI;デWゲ デｴ;デ け┘ｴWﾐ SWIｷSｷﾐｪ ┘ｴWデｴWヴ ; 
ぷSWIｷゲｷﾗﾐへ ヮヴﾗﾏﾗデWゲ ｷﾐSｷ┗ｷS┌;ﾉ け┘Wﾉﾉ-HWｷﾐｪげが ヮヴﾗヮﾗﾐWﾐデゲ ﾗa TJ ゲｴﾗ┌ﾉS HW I;ヴWa┌ﾉ デﾗ SWaｷﾐW 
a┌ヴデｴWヴ デｴWｷヴ ﾗ┌デIﾗﾏW ﾏW;ゲ┌ヴWげく597 It is here that I call upon my prior consideration of the 
value of relational autonomy and the capabilities approach. A successful prosecutorial 
decision could therefore be considered a decision that objectively (taking into account the 
effect of adhering to her wishes) supports her psychological mental health such that a 
woman is best equipped to exercise choice and self-realisation (autonomy) due to facilitated 
access to and enjoyment of her capability pool.     
 Winick in particular advocates the benefits of enabling ｷﾐSｷ┗ｷS┌;ﾉゲげ けIｴﾗｷIWげ aﾗヴ 
supporting therapeutic outcomes. Drawing from cognitive and social psychology, Winick 
ヮﾗｷﾐデゲ デﾗ デｴW ヮゲ┞IｴﾗﾉﾗｪｷI;ﾉ ┗;ﾉ┌W ﾗa a;Iｷﾉｷデ;デｷﾐｪ ｷﾐSｷ┗ｷS┌;ﾉゲげ IｴﾗｷIWが ｷﾐ Iﾗﾐデヴ;ゲデ デﾗ デｴW 
damaging psychological effects of state imposed decision-making.598 Behavioural 
psychologists advocating self-SWデWヴﾏｷﾐ;デｷﾗﾐ デｴWﾗヴ┞ ふ“DTぶ ｴ;┗W aﾗ┌ﾐS デｴ;デ けSWWヮ ｴﾗﾉｷゲデｷI 
processing is facilitated by a sense of choice, volition and freedom from excessive external 
pressure toward behaviour or thinking in a certain ┘;┞げく599 Thus, strong intrinsic 
                                                          
593 KWﾐ KヴWゲゲが けTｴWヴ;peutic Jurisprudence and the Resolution of Value Conflicts: What We Can Realistically 
Expect, in Practice, From Theory (1999) 17(5) Behavioural Science and Law 555, 556. 
594 Ibid 564. 
595 Ibid 566. 
596 Ibid 566. 
597 Slobogin (n 579) 193. 
598 Bヴ┌IW WｷﾐｷIﾆが けOﾐ A┌デﾗﾐﾗﾏ┞ぎ LWｪ;ﾉ ;ﾐS Pゲ┞IｴﾗﾉﾗｪｷI;ﾉ PWヴゲヮWIデｷ┗Wゲげ ふヱΓΓヲぶ ンΑ Vｷﾉﾉ;ﾐﾗ┗; L;┘ ‘W┗ｷW┘ ヱΑヰヵが 
1755. 
599 ‘ｷIｴ;ヴS ‘┞;ﾐ ;ﾐS ES┘;ヴS DWIｷが け“Wﾉa-Determination Theory and the Facilitation of Intrinsic Motivation, 
Social Development and Well-BWｷﾐｪげ ふヲヰヰヰぶ AﾏWヴｷI;ﾐ Pゲ┞Iｴﾗﾉﾗｪｷゲデ ヶΒ. 
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gratification can be derived from self-determination. This positive attitude fostered from 
IｴﾗｷIW I;ﾐ ﾏﾗHｷﾉｷゲW けヮゲ┞IｴｷI ヴWゲﾗ┌ヴIWゲげ デｴ;デ a;Iｷﾉｷデ;デW ｪﾗ;ﾉ ;デデ;ｷﾐﾏWﾐデ デｴヴﾗ┌ｪｴ ﾏﾗデｷ┗;デｷﾗﾐく600 
In the context of an abused woman who has withdrawn support for the prosecution, the 
benefits of acceding to her request according to self-determination theory seem clear. In 
treating her as a competent adult, choice, which SDT ties to increased individual effort, 
animates the individual to self-mﾗﾐｷデﾗヴが W┗;ﾉ┌;デW ;ﾐS ヴW;Iデ デﾗ ﾉｷaWげゲ Iﾗ┌ヴゲW aﾗﾉﾉﾗ┘ｷﾐｪ ｴWヴ 
decision. In short, choice can promote a sense of control which in turn is associated with 
self-efficacy and persistence. These attributes can support and empower the individual to 
make changes and ヮ┌ヴゲ┌W けゲ┌IIWゲゲげ ｴﾗ┘W┗Wヴ IﾗﾐIWｷ┗WSく    
 Contrast this with a failure to accede to victim choice.  Negative psychological bi-
products -pressure, resentment and frustration of goal attainment- are all associated with 
being directed and consequently failing to feel personally committed or responsible for 
events.601 Being dictated to can contribute to a sense of helplessness, passivity and 
depression. Whilst starting with a presumption to prosecute, TJ calls on prosecutors to 
recognise that not adhering to a womaﾐげゲ ヴWケ┌Wゲデが I;ﾐ ｴ;┗W ﾐWｪ;デｷ┗W ヮゲ┞IｴﾗﾉﾗｪｷI;ﾉ ｷﾏヮ;Iデ 
and diminish her optimal functioning.602 On the other hand, those who are decided for often 
ﾏWヴWﾉ┞ けｪﾗ デｴヴﾗ┌ｪｴ デｴW ﾏﾗデｷﾗﾐゲげが SWヴｷ┗ｷﾐｪ ﾐﾗ ヴW;ﾉ ﾗヴ ﾉﾗﾐｪ-lasting benefit through attitudinal 
or behavioural change.603          
 TJげゲ ;ゲゲWヴデｷﾗﾐ デｴWﾐ ｷゲ デｴ;デ ;aaﾗヴSｷﾐｪ IｴﾗｷIW デﾗ ┗ｷIデｷﾏゲ I;ﾐ ﾉW;S デﾗ ヮﾗゲｷデｷ┗W デｴWヴ;ヮW┌デｷI 
outcomes for survivors. Survivor-defined practice,604 argues in similar terms; that the 
ｪヴW;デWヴ ゲWﾐゲW ﾗa Iﾗﾐデヴﾗﾉ ;H┌ゲWS ┘ﾗﾏWﾐ aWWﾉが デｴW けaW┘Wヴ SWヮヴWゲゲｷ┗W ゲymptoms and greater 
ケ┌;ﾉｷデ┞ ﾗa ﾉｷaW ﾗ┗Wヴ デｷﾏWが W┗Wﾐ ;IIﾗ┌ﾐデｷﾐｪ aﾗヴ ヴWヮW;デ ;H┌ゲWげく605 Such an approach is resonant 
ﾗa W;ヴﾉ┞ ｪヴ;ゲゲ ヴﾗﾗデ aWﾏｷﾐｷゲデ Wﾏヮﾗ┘WヴﾏWﾐデ ゲデヴ;デWｪｷWゲ ┘ｴｷIｴ ｴWﾉS けデｴ;デ ゲ┌ヴ┗ｷ┗ﾗヴゲ ｪ;ｷﾐ 
autonomy and protection from further abuse by controlling thWｷヴ ﾗ┘ﾐ IｴﾗｷIWゲげく606 Survivor 
defined practice is characterised by recognising the unique needs of victims and the varying 
                                                          
600 WｷﾐｷIﾆが けOﾐ A┌デﾗﾐﾗﾏ┞げ ふﾐ ヵΓΒぶ ヱΑヶヰく 
601 Ibid 1756. 
602 ‘ｷIｴ;ヴS ‘┞;ﾐ ;ﾐS ES┘;ヴS DWIｷが け“Wﾉa-Determination Theory and the Facilitation of Intrinsic Motivation, 
Social Development and Well-BWｷﾐｪげ ふヲヰヰヰぶ ヵヵふヱぶ AﾏWヴｷI;ﾐ Pゲ┞Iｴﾗﾉﾗｪｷゲデ ヶΒく 
603 Ibid 72. 
604 Described iﾐ Lｷゲ; GﾗﾗSﾏ;ﾐ ;ﾐS L;┌ヴWﾐ C;デデWﾐWﾗ Wデ ;ﾉが け“┌ヴ┗ｷ┗ﾗヴ-Defined Practice in Domestic Violence 
Wﾗヴﾆぎ MW;ゲ┌ヴW DW┗WﾉﾗヮﾏWﾐデ ;ﾐS PヴWﾉｷﾏｷﾐ;ヴ┞ E┗ｷSWﾐIW ﾗa Lｷﾐﾆ デﾗ Eﾏヮﾗ┘WヴﾏWﾐデげ ふヲヰヱヶぶ ンヱふヱぶ Jﾗ┌ヴﾐ;ﾉ ﾗa 
Interpersonal Violence 163, 164- 166. 
605 Ibid 166. 
606 Andrea Nichols, け“┌ヴ┗ｷ┗ﾗヴ-Defined Practices to Mitigate Revictimization of Battered Women (2013) 28(7) 
Journal of Interpersonal Violence 1403, 1404. 
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coping strategies they deploy. It thus argues against a one size fits all response, recognising 
デｴW IﾗﾏヮﾉW┝ｷデ┞ ﾗa ヮWﾗヮﾉWげゲ ﾉｷ┗Wゲ ┘ｴWヴW culture, sexual orientation, social supports or familial 
situation will vary. With a sensitivity to victims differing strategies of resistance and a 
corresponding emphasis on victim choice, the message to prosecutors is that they can assist 
women to move tﾗ┘;ヴSゲ ┗ｷIデｷﾏげゲ ゲWﾉa-defined goals by allowing choice (where other factors 
do not preclude it).         
 When groups and individuals from an affected community are left out of decision- 
making designed to assist them, this can lead to disenfranchisement.607 DA prosecution 
policy is formulated after a period of public consultation with concerned and relevant 
groups so, to that extent, policy ought to reflect the views of a collection of affected 
women. However, policy must also be implemented at an individual level by individual 
prosecutors for each victim and failure to take into account the views of the woman 
affected may provoke a sense of powerlessness and loss of control; personal control is 
strongly connected with well-being.608 If victims are led to believe their view will be heard, 
because their victim withdrawal statement contains their reasons for not wishing the 
prosecution, and their opinion is then actively rejected, this renders a personal sense of 
being discounted, ignored or even disbelieved.       
 But it is not simply the case that actual choice is the only way a person feels control. 
A sense of control has the same effect. Respecting and responding to victim choice, rather 
than disengaging with women rendering them feeling coerced, is central to a sense of self-
determination and emotional well-being.609 A belief in personal control whether or not 
ヴｷｪｴデﾉ┞ ｴWﾉS ｴ;ゲ け;ﾐ ｷﾐデヴｷｪ┌ｷﾐｪ ゲWﾉa-a┌ﾉaｷﾉﾉｷﾐｪ ﾐ;デ┌ヴWげ ┘ｴWヴW ヮWﾗヮﾉW ｪﾗ ﾗ┌デ ｷﾐデﾗ デｴW ┘ﾗヴﾉS けｷﾐ ; 
┗ｷｪﾗヴﾗ┌ゲ a;ゲｴｷﾗﾐげ ;ﾐS HWｪｷﾐ デﾗ Iﾗﾐデヴﾗﾉ ゲｷデ┌;デｷﾗﾐゲ デｴ;デ ﾏ;┞ have previously eluded them.610 
Fﾗヴ デｴ;デ ヴW;ゲﾗﾐが ;ゲ ヮ;ヴデ ﾗa TJ IﾗﾐゲｷSWヴ;デｷﾗﾐゲが ;ﾐS ;ゲ ;ﾐ W┝デWﾐゲｷﾗﾐ ﾗa FｷﾐWﾏ;ﾐげゲ ｷﾐ┗ｷデ;デｷﾗﾐ デﾗ 
ヮﾉ┌ｪ ;ﾐ けWﾏヮ;デｴ┞ ｪ;ヮげが ヮヴﾗゲWI┌デﾗヴゲ ｴ;┗W デｴW ヮﾗデWﾐデｷ;ﾉ デﾗ I┌ﾉデｷ┗;デW ; ゲWﾐゲW ﾗa ;┌デﾗﾐﾗﾏ┞ 
which reaps the same benefits, or at least reduces the pathogenic side-effects of by-passing 
victim preference. Prosecutors should try and encourage a sense of agency in victims by 
taking a humanistic approach to their interactions with them; explaining, discussing, 
                                                          
607 Wendy Rogers, Catriona Mackenzie, and Susan Doddsが けWｴ┞ Bioethics Needs a Concept of V┌ﾉﾐWヴ;Hｷﾉｷデ┞げ 
(2012) 5(2) International Journal of Feminist Approaches to Bioethics 11, 26. 
608 Christopher Peterson, けPWヴゲﾗﾐ;ﾉ Cﾗﾐデヴﾗﾉ ;ﾐS WWﾉﾉ-HWｷﾐｪげ ｷﾐ D;ﾐｷWﾉ K;ｴﾐWﾏ;ﾐが ES DｷWﾐWヴ ;ﾐS NﾗヴHWヴデ 
Schwartz (eds), Well-Being: The Foundations of Hedonic Psychology (Russell Sage 1999) 288.  
609 WiniIﾆが けAヮヮﾉ┞ｷﾐｪ デｴW L;┘ TｴWヴ;ヮW┌デｷI;ﾉﾉ┞ in Domestic Violence Casesげ ふﾐ Βヰぶ 64. 
610 Peterson (n 608) 288. 
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empathising and listening. My empirical research in Chapter Five is clear that in conveying 
respect, courtesy and understanding611 prosecutors have the potential to minimise the 
negative impacts of proceeding with a case against her wishes.   
 Thus, TJ urges that prosecutors reconceptualise their role to recognise its 
therapeutic potential.612 Training in inter-personal and counselling skills might go some way 
to directing lawyers to the importance of such considerations. At a basic level, if prosecutors 
can display kindness and empathy to demﾗﾐゲデヴ;デW ゲWﾐゲｷデｷ┗ｷデ┞ デﾗ ┗ｷIデｷﾏゲげ ﾐWWSゲが デｴｷゲ ┘ｷﾉﾉ ｪﾗ ; 
long way to secure feelings of participation which is linked to victim satisfaction.613 By 
explaining decisions, listening respectfully and seeking understanding of the course to be 
デ;ﾆWﾐが けゲWIﾗﾐS;ヴ┞ ┗ｷIデｷﾏｷゲ;デｷﾗﾐげ ふデｴW S;ﾏ;ｪｷﾐｪ ｷﾏヮ;Iデゲ ﾗa デｴW ﾉWｪ;ﾉ ヮヴﾗIWゲゲ ﾗﾐ デｴW ┗ｷIデｷﾏぶ 
can be reduced. This sense of control is about a subjective perception on the part of the 
victim and fosters the same feelings as actual participation, regardless of whether the 
decision is the preferred outcome. It is this sense of control that self-determination theory 
speaks to. From this locus, the prosecutor signals good intentions and not the coerciveness 
associated with victim dissatisfaction and psychological stress.614 A TJ approach brings such 
considerations to the fore, improving the likelihood of the victim turning to the CJS in times 
of future need.615 
Conclusion 
This chapter has explored vulnerability theory, relational autonomy, the capabilities 
approach and therapeutic jurisprudence in its endeavour to prompt the way prosecutors 
might think about DA victims who withdraw their support for criminal prosecution. The 
framework I describe in this chapter is four-fold. Firstly, vulnerability theory calls for the 
                                                          
611 Jo-AﾐﾐW WWﾏﾏWヴゲが けVｷIデｷﾏゲ ｷﾐ デｴW Cヴｷﾏｷﾐ;ﾉ J┌ゲデｷIW “┞ゲデWﾏ ;ﾐS TｴWヴ;ヮW┌デｷI J┌ヴｷゲヮヴ┌SWﾐIWぎ A C;ﾐ;Sｷ;ﾐ 
PWヴゲヮWIデｷ┗Wげ ｷﾐ ESﾐ; EヴW┣が MｷIｴ;Wﾉ KｷIｴﾉｷﾐｪ ;ﾐS Jﾗ-Anne Wemmers, Therapeutic Jurisprudence and Victim 
Participation in Justice (Carolina Academic Press 2011) 77. 
612 WｷﾐｷIﾆが けAヮヮﾉ┞ｷﾐｪ デｴW L;┘ TｴWヴ;ヮW┌デｷI;ﾉﾉ┞ in Domestic Violence Casesげ ふﾐ Βヰぶ Βヵく 
613 See Chapter Five for evidence of this from the primary researchく “WW ;ﾉゲﾗが Bヴ┌IW WｷﾐｷIﾆが けTｴWヴ;ヮW┌デｷI 
J┌ヴｷゲヮヴ┌SWﾐIW ;ﾐS VｷIデｷﾏゲ ﾗa CヴｷﾏWげ ｷﾐ ESﾐ; EヴW┣が MｷIｴ;Wﾉ KｷIｴﾉｷﾐｪ ;ﾐS Jﾗ-Anne Wemmers, Therapeutic 
Jurisprudence and Victim Participation in Justice (Carolina Academic Press 2011) 7. 
614 In fact, the CPS recently produIWS ヮﾗﾉｷIｷWゲ SWゲｷｪﾐWS デﾗ ヴWS┌IW デｴW WaaWIデゲ ﾗa けゲWIﾗﾐS;ヴ┞ ┗ｷIデｷﾏｷゲ;デｷﾗﾐげく 
Measures include timely notification to victims of hearing outcomes, applying for special measures where 
┗ｷIデｷﾏゲ ;ヴW ｷﾐ aW;ヴが ;ヮヮﾉ┞ｷﾐｪ aﾗヴ ;ヮヮヴﾗヮヴｷ;デW けﾐﾗﾐ-Iﾗﾐデ;Iデげ H;ｷﾉ IﾗﾐSｷデｷﾗﾐゲ ;ﾐS デヴW;デｷﾐｪ ┗ｷIデｷﾏゲ ┘ｷデｴ けヴWゲヮWIデ ;ﾐS 
ゲWﾐゲｷデｷ┗ｷデ┞げく “WW Cヴﾗ┘ﾐ PヴﾗゲWI┌デｷﾗﾐ “Wヴ┗ｷIWが けG┌ｷS;ﾐIW ﾗﾐ デｴW C;ヴW ;ﾐS TヴW;デﾏWﾐデ ﾗa VｷIデｷﾏゲ ;ﾐS WｷデﾐWゲゲWゲげが 
available at <http://www.cps.gov.uk/legal/v_to_z/care_and_treatment_of_victims_and_witnesses/#pledge>  
accessed 10 October 2016. 
615 J;ﾐｷﾐW )┘Wｷｪ ;ﾐS M;ヴデｴ; B┌ヴデが けEaaWIデゲ ﾗa IﾐデWヴ;Iデｷﾗﾐゲ ;ﾏﾗﾐｪ Cﾗﾏﾏ┌ﾐｷデ┞ AｪWﾐIｷWゲ ﾗﾐ LWｪ;ﾉ “┞ゲデWﾏゲ 
Responses to Domestic Violence and Sexual Assault in STOP-a┌ﾐSWS Cﾗﾏﾏ┌ﾐｷデｷWゲげ ふヲヰヰンぶ 14(2) Criminal Justice 
Policy Review 249. 
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state to be responsive to デｴW ┘;┞ゲ ｷﾐ ┘ｴｷIｴ ｷデ IﾗﾐデヴｷH┌デWゲ デﾗ Sｷﾏｷﾐｷゲｴｷﾐｪ ;H┌ゲWS ┘ﾗﾏWﾐげゲ 
resilience. It asks the state to engage in the ways it can change the conditions that 
exacerbate vulnerability, recognising that we have a collective responsibility to do this. I 
argued that in adopting a presumption to prosecute domestic abuse, the state effectively 
begins to destabilise the attitudinal and structural norms that permit and, arguably, produce 
male on female intimate partner violence. Secondly, when deciding at an individual level to 
proceed or not with a prosecution with an unsupportive victim, the prosecutor might 
consider how their decision impacts デｴW ┘ﾗﾏ;ﾐげゲ ;┌デﾗﾐﾗﾏ┞が ヴWIﾗｪﾐｷゲｷﾐｪ デｴ;デ ゲｴW ｷゲ 
connected to people and place. Thirdly, the capabilities approach urges the prosecutor to 
;Sﾗヮデ ;ﾐ ﾗHﾃWIデｷ┗W ;ﾐ;ﾉ┞ゲｷゲ ﾗa ｴﾗ┘ デｴW SWIｷゲｷﾗﾐ ┘ｷﾉﾉ ;aaWIデ デｴW ┘ﾗﾏ;ﾐげゲ I;ヮ;Hｷﾉｷデ┞ ヮﾗﾗﾉ aヴﾗﾏ 
which she can choose her life course. As part of that consideration I suggested that the 
prosecutor would have to have regard for the effect that acceding デﾗ ; ┘ﾗﾏ;ﾐげゲ ┘ｷゲｴ デﾗ 
discontinue the case might have on her sense of control over her life, bearing in mind self-
determination theory. Finally, I argued that the prosecutor, all things being equal, might 
have regard for the best therapeutic outcome for the woman. By looking to maximise 
psychological benefits for the woman, the prosecutor has capacity to contribute to her 
being able to reassert a sense of control over her life and, ultimately, assist her in reducing 
or ending the violence. Shﾗ┌ﾉS デｴW けヮ┌HﾉｷI ｷﾐデWヴWゲデげ ふH;ゲWS ┌ヮﾗﾐ ゲ┌Iｴ I;ヴWa┌ﾉ ;ゲゲWゲゲﾏWﾐデぶ 
ﾏWヴｷデ ヮヴﾗIWWSｷﾐｪ ┘ｷデｴ ; I;ゲW ;ｪ;ｷﾐゲデ ; ┘ﾗﾏ;ﾐげゲ ┘ｷゲｴWゲが デｴWﾐ TJ ;S┗ﾗI;デWゲ ヮヴﾗゲWI┌デﾗヴゲ 
taking time to listen to the woman and to respond and explain the prosecutorial reasoning. 
This respectful interaction can engage a sense of satisfaction with the process, despite a 
decision being made contrary to her stated wishes and can in turn be experienced as more 
empowering. This combined theoretical approach might be referred to in short-hand as 
ヴWIﾗｪﾐｷゲｷﾐｪ デｴW けﾉｷ┗WS ゲ┌HﾃWIデげく The next chapter stands in contrast. It describes the existing 












Neoliberal politics have permeated culture and society in Britain since at least the 
advent of Thatcherism.616 This chapter maps and considers the part played by an era of 
neoliberalism on domestic abuse prosecutorial practices (research question one). It explores 
how neoliberalism has contributed to a strengthened state commitment to tackle domestic 
abuse through increased criminalisation. The chapter recognises that neoliberal 
governments have embraced the feminist movement617 and this chapter builds on and 
further contextualises the feminist discourses examined in Chapter One. That chapter 
W┝;ﾏｷﾐWS ｴﾗ┘ デｴW ┘ﾗﾏWﾐげゲ ﾏﾗ┗WﾏWﾐデ SWﾏ;ﾐSWS state commitment to the effective 
ヮヴﾗゲWI┌デｷﾗﾐ ﾗa ;H┌ゲWヴゲ デｴWヴWH┞ IﾗﾐデヴｷH┌デｷﾐｪ デﾗ デｴW I┌ヴヴWﾐデ けデWﾐ;Iｷﾗ┌ゲげ ヮヴﾗゲWI┌デﾗヴｷ;ﾉ 
approach. Second-wave feminists exposed the prevalence of the crime and explained 
ｷﾐデｷﾏ;デW ヮ;ヴデﾐWヴ ┗ｷﾗﾉWﾐIW ｷﾐ デWヴﾏゲ ﾗa けヮ;デヴｷ;ヴIｴ;ﾉ aﾗヴIWげが618 ; ゲデヴ┌Iデ┌ヴ;ﾉ デｴWﾗヴ┞ ﾗa ﾏWﾐげゲ 
violent offending behaviour, and its aetiology in male privilege. As increased criminal 
ヮヴﾗゲWI┌デｷﾗﾐゲ ヮ┌HﾉｷIﾉ┞ IﾗﾐaヴﾗﾐデWS ┘ﾗﾏWﾐげゲ ゲ┌HﾗヴSｷﾐ;デｷﾗﾐ ｷﾐ デｴW ヮヴｷ┗;デW ゲヮｴWヴW ;ﾐS 
challenged sexist ideologies that tolerated abuse, a criminal justice response met little 
resistance from デｴW ┘ﾗﾏWﾐげゲ ﾏﾗ┗WﾏWﾐデく Hﾗ┘W┗Wヴ, this acquiescence belied the possibility 
デｴ;デが ｷﾐ ゲｷSｷﾐｪ ┘ｷデｴ ﾐWﾗﾉｷHWヴ;ﾉｷゲﾏげゲ IﾗﾐaｷSWﾐデ ;ゲゲWヴデｷﾗﾐ デｴ;デ デｴW CJ“ could effectively tackle 
domestic abuse, the movement might suffer latent disadvantages. I draw out these 
shortcomings in this chapter.  
                                                          
616 Emma Bell points to Alexander Rustow, the 1930s German economist, as the person who first identified and 
labelled those ideologically opposed to state interventionism in Emma Bell (n 163) 39. Whilst Jock Young 
ゲ┌ｪｪWゲデゲ デｴ;デ ヮﾗﾉｷIｷWゲ ;ゲゲﾗIｷ;デWS ┘ｷデｴ ﾐWﾗﾉｷHWヴ;ﾉ ヮﾗﾉｷデｷIゲ WﾏWヴｪWS ｷﾐ デｴW ヱΓヶヰゲ ｷﾐ JﾗIﾆ Yﾗ┌ﾐｪが け“W;ヴIｴｷﾐｪ aﾗヴ ; 
NW┘ Cヴｷﾏｷﾐﾗﾉﾗｪ┞ ﾗa E┗Wヴ┞S;┞ LｷaWぎ A ‘W┗ｷW┘ ﾗa けTｴW C┌ﾉデ┌ヴW ﾗa Cﾗﾐデヴﾗﾉげ H┞ D;┗ｷS G;ヴﾉ;ﾐSげ ふヲ002) 43(1) British 
Journal of Criminology 228, 228.  
617 See, for example, Kristin Bumiller, In an Abusive State: How Neoliberalism Appropriated the Feminist 
Movement Against Sexual Violence ふD┌ﾆW Uﾐｷ┗Wヴゲｷデ┞ PヴWゲゲ ヲヰヰΒぶき N;ﾐI┞ Fヴ;ゲWヴが けFWﾏｷﾐｷゲﾏが C;ヮｷデ;ﾉｷゲﾏが and the 
C┌ﾐﾐｷﾐｪ ﾗa Hｷゲデﾗヴ┞ぎ Aﾐ IﾐデヴﾗS┌Iデｷﾗﾐげ ふヲヰヱヲぶ FM“H-WP2012-ヱΑき ;ﾐS V;ﾐWゲゲ; M┌ﾐヴﾗが けVｷﾗﾉWﾐIW Aｪ;ｷﾐゲデ WﾗﾏWﾐが 
けVｷIデｷﾏｴﾗﾗSげ ;ﾐS デｴW ふNWﾗぶLｷHWヴ;ﾉ “デ;デWげ ｷﾐ V;ﾐWゲゲ; M┌ﾐヴﾗ ;ﾐS M;ヴｪ;ヴWデ D;┗ｷWゲ ふWSゲぶが Ashgate Research 
Companion to Feminist Legal Theory (Ashgate 2013) 234. 
618 Houston (n 34) 217. 
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The campaigning work of feminists was only one part in the transformation that has 
taken place within criminal justice in the last four decades. For, at the same time feminists 
were demanding strong state action in response to domestic violence, Britain saw the rise of 
neoliberal political ideology and, concomitantly, powerful developments within the criminal 
ﾃ┌ゲデｷIW ;ﾐS ヮWﾐ;ﾉ aｷWﾉSゲく G;ヴﾉ;ﾐS ｴ;ゲ デｴWヴWaﾗヴW ﾏWヴｷデﾗヴｷﾗ┌ゲﾉ┞ ゲ┌ｪｪWゲデWS デｴ;デ けデｴW aWﾏｷﾐｷゲデ 
revolution and the changing place of women were only one thread in a denser texture of 
ゲﾗIｷ;ﾉ デヴ;ﾐゲaﾗヴﾏ;デｷﾗﾐげく619          
 The field620 of crime control in the last 40 years has experienced a perceptible shift 
away from the prevailing 20th century norm of penal-welfarism and its associated 
correctional philosophy. As Britain saw a rise in neoliberalism, what appears to have 
WﾏWヴｪWS ｷゲ ; けﾐW┘ ヮ┌ﾐｷデｷ┗WﾐWゲゲげ621 ﾗヴが ;ゲ BWﾉﾉ ヮヴWaWヴゲが ;ﾐ けｷﾐデWﾐゲｷaｷI;デｷﾗﾐ ﾗa ヮ┌ﾐｷデｷ┗WﾐWゲゲげ622 
where offender rehabilitation is considered a failing ideal and its emphasis downgraded.623 
Wider than penal severity, the same period saw an assertion of the criminal justice system 
;ゲ ; ┗WｴｷIﾉW デﾗ Hヴｷﾐｪ IヴｷﾏWが ﾗヴSWヴ ;ﾐS ヮWﾗヮﾉWげゲ ゲWﾐゲW ﾗa ゲWI┌ヴｷデ┞ ┌ﾐSWヴ Iﾗﾐデヴﾗﾉく Cヴｷﾏｷﾐ;ﾉ 
justice agents accordingly became tasked with preventing future risks of harm. Both the 
けヮ┌ﾐｷデｷ┗W デ┌ヴﾐげ624 and the crime control imperative saw, symbolically at least according to 
“ｷﾏﾗﾐが ;ﾐ W┗ﾗﾉ┌デｷﾗﾐ aヴﾗﾏ さ┘Wﾉa;ヴW ゲデ;デWざ デﾗ さヮWﾐ;ﾉ “デ;デWざく625 Modern state treatment of 
domestic abuse offences, I argue, has become part of these overarching trends towards 
both tougher and preventive state responses to crime.     
 The first aim of this chapter is to examine to what extent this penal expansion, a 
ヮﾗﾉｷデｷI;ﾉ aﾗI┌ゲ ﾗﾐ IヴｷﾏW ヴWS┌Iデｷﾗﾐ ;ﾐS ヮヴW┗Wﾐデｷﾗﾐ ;ﾐSが IﾗﾐI┌ヴヴWﾐデﾉ┞が デｴW ゲデ;デWげゲ ｴWｷｪｴデWﾐWS 
responsiveness to domestic abuse can be linked to the rise of neoliberalism. I affirm the link 
and demonstrate how technologies of neoliberalism have impacted the way domestic abuse 
is treated by prosecutors. To do this, the chapter starts by examining what neoliberalism is; 
the dominant values, strategies and practices of neoliberal ideology both in theory and in 
                                                          
619 D;┗ｷS G;ヴﾉ;ﾐSが けBW┞ﾗﾐS デｴW C┌ﾉデ┌ヴW ﾗa Cﾗﾐデヴﾗﾉげ ふヲヰヰヴぶ CヴｷデｷI;ﾉ ‘W┗ｷW┘ ﾗa IﾐデWヴﾐ;デｷﾗﾐ;ﾉ “ﾗIｷ;ﾉ ;ﾐS PﾗﾉｷデｷI;ﾉ 
Philosophy 160, 178. 
620 FｷWﾉS ｴWヴW ヴWaWヴゲ ﾐﾗデ デﾗ G;ヴﾉ;ﾐSげゲ ｪWﾐWヴ;ﾉ aｷWﾉS ﾗa IヴｷﾏW Iﾗﾐデヴﾗﾉ ;ゲ ﾗHゲWヴ┗WS ｷﾐ ; ┘ｷSWヴ social landscape but 
デﾗ ; ﾐ;ヴヴﾗ┘Wヴ ┌ﾐSWヴゲデ;ﾐSｷﾐｪ ﾗa デｴW ゲデ;デWげゲ aﾗヴﾏ;ﾉ Iヴｷﾏｷﾐ;ﾉ ;ﾐS ヮWﾐ;ﾉ ヴWゲヮﾗﾐゲWゲ デﾗ IヴｷﾏWく “WW ｷHｷS ヱヶヵ-168. 
621 John Pratt, David Brown, Mark Brown, Simon Hallsworth and Wayne Morrison, The New Punitiveness: 
Trends, Theories, Perspectives (Willan 2005). 
622 Bell (n 163) 119. 
623 Garland, The Culture of Control (n 111) 8. 
624 Ibid 142. 
625 Jonathan Simon, Governing Through Crime: How the War on Crime Transformed American Democracy and 
Created a Culture of Fear (OUP 2007) 6. 
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practice. I explore how techniques of neoliberalism garner widespread acquiescence and 
approbation and come to permeate all aspects of life. I move on to pay particular attention 
to ﾐWﾗﾉｷHWヴ;ﾉ ┗;ﾉﾗヴｷゲ;デｷﾗﾐゲ ﾗa けaヴWWSﾗﾏげが けｷﾐSｷ┗ｷS┌;ﾉｷゲﾏげ ;ﾐS けヴWゲヮﾗﾐゲｷHｷﾉｷゲ;デｷﾗﾐげ ┘ｴｷIｴ ;ヴW 
values primarily intended to encourage market competition but which I go on to explain 
have implications for crime rates and, in turn, for strong state responses to crime. This is 
because neoliberal values have been used to justify reductions in social welfare funding 
which have been blamed for growing social inequality and the swelling of a criminal 
┌ﾐSWヴIﾉ;ゲゲ aヴﾗﾏ ┘ｴﾗﾏ け┘Wげ ふデｴW ﾉ;┘-abiding) need to be protected.626 Also in line with the 
デｴヴWW デWﾐWデゲ ﾗa けaヴWWSﾗﾏげが けｷﾐSｷ┗ｷS┌;ﾉｷゲﾏげ ;ﾐS けヴWゲヮﾗﾐゲｷHｷﾉｷゲ;デｷﾗﾐげが ﾐWﾗﾉｷHWヴ;ﾉｷゲﾏ ｴWヴ;ﾉSWS 
デｴW ヴWヮﾉ;IWﾏWﾐデ ﾗa けﾗﾉS-ゲデ┞ﾉWげ ヮWﾐ;ﾉ-welfare criminology which understood criminal activity 
to be the result of collective, social and structural failures for which the state had 
responsibility to improve. In its place has seen ┘ｴ;デ FWWﾉW┞ ｴ;ゲ I;ﾉﾉWS け┗ﾗﾉｷデｷﾗﾐ;ﾉげ デｴWﾗヴｷWゲ ﾗa 
the causes of crime,627 where crime is understood to be a result of individually situated 
opportunities available to rationalﾉ┞ Iｴﾗﾗゲｷﾐｪ ;Iデﾗヴゲが SWゲWヴ┗ｷﾐｪ デｴWヴWaﾗヴW ﾗa デｴWｷヴ けﾃ┌ゲデ 
SWゲWヴデゲげ aﾗヴ デヴ;ﾐゲｪヴWゲゲｷﾗﾐゲく628 In this conception, the state and criminal justice priority 
becomes one of ensuring individuals are both deterred from committing crime on the one 
hand, through consistent and committed prosecutions and sentencing, and of protecting 
victims from the risk of future crime on the other. These commitments to deterrence and 
harm reduction are manifest in prosecutorial working practices in domestic abuse cases.629 
 Having explored the relationship between neoliberalism, crime and neoliberal 
criminological understandings of the causes of crime, Part Two of the chapter moves on to 
W┝;ﾏｷﾐW デｴW ┘;┞ゲ ｷﾐ ┘ｴｷIｴ ﾐWﾗﾉｷHWヴ;ﾉｷゲﾏ ｴ;ゲ WﾐIﾗ┌ﾐデWヴWS デｴW ┗ｷﾗﾉWﾐIW ;ｪ;ｷﾐゲデ ┘ﾗﾏWﾐげゲ 
movement and draws out how the two groups have worked in concert.630 It will always be 
difficult to establish the direct causal connection between violence against women as a 
ゲデ;デW IﾗﾐIWヴﾐ ;ﾐS デｴW I;ﾏヮ;ｷｪﾐｷﾐｪ Waaﾗヴデゲ ﾗa ┘ﾗﾏWﾐげゲ ﾏﾗ┗WﾏWﾐデゲが but the feminist 
movement has been largely credited.631 If that is so, more nuanced reflections are required 
about how the neoliberal crime control agenda operates on the violence against women 
                                                          
626 Loic Wacquant, Punishing the Poor: The Neoliberal Government of Insecurity (Duke University Press 2009). 
627 M;ﾉIﾗﾉﾏ FWWﾉW┞が けCヴｷﾏWが “ﾗIｷ;ﾉ OヴSWヴ ;ﾐS デｴW ‘ｷゲW ﾗa NWﾗ-CﾗﾐゲWヴ┗;デｷ┗W PﾗﾉｷデｷIゲげ ふヲヰヰンぶ TｴWﾗヴWデｷI;ﾉ 
Criminology 111, 112. 
628 P;デ OげM;ﾉﾉW┞が Risk, Uncertainty and Government (Glasshouse 2004) 127. 
629 See Chapter Four. 
630 See also Bumiller (n 40). 
631 Clare McGlynn and Vanessa Munro, Re-thinking Rape Law: International and Comparative Perspectives 
(Routledge 2010) Introduction. 
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campaign. Thus, whilst recognising the two movements have shared objectives, I highlight 
some of the competing and contradictory rationales of the two camps. I therefore unpick 
the ways in which feminism and neoliberalism are perhaps unlikely bedfellows on the one 
hand, yet concede they are inevitable companions in practice on the other. As Chapters One 
and Two W┝ヮﾉﾗヴWSが ﾏWWデｷﾐｪ デｴW aWﾏｷﾐｷゲデ ｪﾗ;ﾉ ﾗa けヴWSヴWゲゲｷﾐｪ ヮ;デヴｷ;ヴIｴ┞げ ヴWケ┌ｷヴWゲ ﾏﾗヴW デｴ;ﾐ 
including women in pre-existing legal arrangements;632 ｷデ ヴWケ┌ｷヴWゲ ┌ゲ デﾗ けヴW-draw the 
ｷﾐゲデｷデ┌デｷﾗﾐ;ﾉ ﾏ;ヮ ﾗa ぷﾐWﾗﾉｷHWヴ;ﾉへ ゲﾗIｷWデ┞げく633        
 The third part of the chapter then examines the impact of neoliberal governance on 
the Crown Prosecution Service and more specifically how neoliberalism and neoliberal ways 
of working might be reflected in its commitment to achieving convictions in domestic abuse 
cases. Here, I show how the demonstrative shift in the criminal justice priority, must be 
considered not only in light of the neoliberal ideology that has been described in the 
preceding part of the chapter, but also in light of other, what I call, quasi-neoliberal 
practices; namely managerialism, risk-based discourse, the rise to prominence of the 
け┗ｷIデｷﾏげく TｴWゲW ヮヴ;IデｷIWゲ I ;ヴｪ┌W ｴ;┗W a;Iｷﾉｷデ;デWS デｴW デ┌ヴﾐ デﾗ デｴW IヴｷﾏW Iﾗﾐデヴﾗﾉ ｷﾏヮWヴ;デｷ┗Wく 
 I conclude that neoliberal ideology, together with all of these quasi-neoliberal 
factors, iﾐ ヮヴ;IデｷIWが ｴ;┗W Wﾐ┗WﾉﾗヮWS ; ┘ﾗﾏWﾐげゲ ﾏﾗ┗WﾏWﾐデ デｴ;デ ┘;ゲ aﾗI┌ゲWS ﾗﾐ ﾉW┗Wヴｷﾐｪ 
SﾗﾏWゲデｷI ;H┌ゲW ┌ヮ デｴW ヮﾗﾉｷデｷI;ﾉ ;ｪWﾐS;く TｴW ﾐWﾗﾉｷHWヴ;ﾉ ゲデ;デWげゲ ヴWゲヮﾗﾐゲW ｴ;ゲ HWWﾐ デﾗ ﾏﾗ┗W 
violence against women up the criminal justice agenda. The two movements have thus 
worked apparently in unison to address domestic abuse and their common ambitions 
ﾉWｪｷデｷﾏ;デW デｴW デWﾐ;Iｷﾗ┌ゲ ヮヴﾗゲWI┌デｷﾗﾐ ﾗa ;H┌ゲWヴゲく Aゲ H;ヴ┗W┞ ヮﾗｷﾐデゲ ﾗ┌デが けぷ;へﾐ┞ ヮﾗﾉｷデｷI;ﾉ 
movement that holds individual freedoms to be sacrosanct is vulnerable to incorporation 
into the ﾐWﾗﾉｷHWヴ;ﾉ aﾗﾉSげく634 Both the benefits and shortcomings of this union are explored to 
デｴW W┝デWﾐデ デｴ;デ けゲWﾉa-consciously feminist agendas [have been used] in the service of 
ﾐWﾗﾉｷHWヴ;ﾉ ゲデヴ;デWｪｷWゲげ635 of responsibilisation, risk-management and けexpressive justiceげ. The 
effect is the silencing of feminist explanations about the causes of domestic abuse and their 
                                                          
632 Munro, Law and Politics at the Perimeter (n 192) 42. 
633 N;ﾐI┞ Fヴ;ゲWヴが けCﾗﾐデヴ;SｷIデｷﾗﾐゲ ﾗa C;ヮｷデ;ﾉ ;ﾐS C;ヴWげ ふヲヰヱヶぶ NW┘ LWaデ ‘W┗ｷW┘ ヱヰヰが ヱヱヶく 
634 Harvey (n 65) 41. 
635 M┌ﾐヴﾗが けVｷﾗﾉWﾐIW Aｪ;ｷﾐゲデ WﾗﾏWﾐが けVｷIデｷﾏｴﾗﾗSげ ;ﾐS デｴW ふNWﾗぶLｷHWヴ;ﾉ “デ;デWげ ふﾐ ヱヰぶ ヲンヴく 
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SWﾏ;ﾐSゲ aﾗヴ けゲデヴ;デWｪｷWゲ ┘ｷデｴ ﾏﾗヴW ヮﾗデWﾐデｷ;ﾉ デﾗ デヴ;ﾐゲIWﾐS Iヴｷﾏｷﾐ;ﾉｷ┣;デｷﾗﾐ ;ﾐS ﾐ┌ヴデ┌ヴW 
transformative, counter-ｴWｪWﾏﾗﾐｷI Iｴ;ﾐｪWげく636 
PART ONE 
1 Neoliberalism: Values, Strategies and Practices 
Neoliberalism is, broadly, a philosophy that esteems economic rather than political 
freedom.637 It is not, however, a singular economic strategy. It is a political economy and a 
theory or way of organising political and economic activity.638 At the fore is a commitment 
to market fundamentalism, unhindered by regulation, to generate maximum prosperity.639 
Its markets strive for efficiency and value for money through free-market solutions. 
NWﾗﾉｷHWヴ;ﾉｷゲﾏ デｴ┌ゲ Iｴ;ﾏヮｷﾗﾐゲ デｴW けゲ┌ヮWヴｷﾗヴｷデy of individualized, market-based competition 
ﾗ┗Wヴ ﾗデｴWヴ ﾏﾗSWゲ ﾗa ﾗヴｪ;ﾐｷ┣;デｷﾗﾐ ぷゲｷIへげく640  Its moral project, too, considers markets a 
けﾐWIWゲゲ;ヴ┞ IﾗﾐSｷデｷﾗﾐ aﾗヴ aヴWWSﾗﾏ ｷﾐ ﾗデｴWヴ ;ゲヮWIデゲ ﾗa ﾉｷaWげく641     
 TｴW ゲデ;デWげゲ ヴﾗﾉW ｷﾐ ﾐWﾗﾉｷHWヴ;ﾉ デｴWﾗヴ┞ ｷゲ デｴWﾐ デﾗ a;┗ﾗ┌ヴ デhe institutions that facilitate 
the free functioning of markets and free trade. Market competition is encouraged and the 
state aims to honour individual freedoms by facilitating choice between competing 
enterprises. With the primacy of the market at the fore, it is the market that comes to shape 
social and political decisions. The state becomes responsive to market demands; 
corporations are liberated whilst trade unions are curbed.642 In addition to its preference for 
markets, the neoliberal state effects the conditions or frameworks within which people 
operate by favouring private individual property rights and the authority or rule of law.643 
Typically, neoliberalism is associated with stripping back the welfare state to enable reduced 
taxation and encourage individual betterment.      
                                                          
636 L;┌ヴWWﾐ “ﾐｷSWヴが けTﾗ┘;ヴS “;aWヴ “ﾗIｷWデｷWゲぎ P┌ﾐｷゲｴﾏWﾐデが M;ゲI┌ﾉｷﾐｷデｷWゲ ;ﾐS VｷﾗﾉWﾐIW ;ｪ;ｷﾐゲデ WﾗﾏWﾐげ ふヱΓΓΒぶ 
British Journal of Criminology 1, 28. 
637 KWｷデｴ TヴｷHWが けLｷHWヴ;ﾉｷゲﾏ ;ﾐS NWﾗﾉｷHWヴ;ﾉｷゲﾏ ｷﾐ Bヴｷデ;ｷﾐげ ｷﾐ Pｴｷﾉｷヮ Mｷヴﾗ┘ゲﾆｷ ;ﾐS DｷWデWヴ PﾉWｴ┘W ふWSゲぶが The Road 
from Mont Pelerin: The Making of the Neoliberal Thought Collective (2009) Harvard University Press 68. 
638 John Campbell and Ove Pedersen, The Rise of Neoliberalism and Institutional Analysis (Princeton University 
Press 2001). 
639 ‘ﾗHWヴデ ‘WｷﾐWヴが けFﾗヴW┘ﾗヴSげ ｷﾐ BWﾉﾉ ふﾐ ヱヶンぶ ｷ┝く 
640 “デWヮｴ;ﾐｷW M┌SｪWが けTｴW “デ;デW ﾗa デｴW Aヴデぎ Wｴ;デ ｷゲ Neo-ﾉｷHWヴ;ﾉｷゲﾏいげ ふヲヰヰΒぶ “ﾗIｷﾗ-Economic Review 703, 706-7. 
641 Marion Fourcade and Kieran Healey, Moral Views of Market Society (2007) 33 Annual Review of Sociology 
285, 287. 
642 Susan George. 'A Short History of Neoliberalism' (1999) Conference in Economic Sovereignty in a Globalising 
World, Bangkok available at <https://www.tni.org/en/article/short-history-neoliberalism> accessed 20 April 
2017. 
643 Harvey (n 65) 64. 
125 
 
 However, it would be wrong to present neoliberalism as this coherent set of 
principles. Rather, neoliberalism ought to be considered multi-faceted and fragmented in its 
manifestations.644 There may not, therefore, HW ; けヮヴWIﾗﾐIWｷ┗WS ｪﾗゲヮWﾉげ645 of neoliberalism 
that one can neatly refer to, rather, デｴWヴW ﾏ;┞ HW けｷﾐIﾗﾐｪヴ┌ﾗ┌ゲ IﾗﾐIﾉ┌ゲｷﾗﾐゲ ﾗﾐ ゲヮWIｷaｷI 
ケ┌Wゲデｷﾗﾐゲ ｷﾐ SｷaaWヴWﾐデ ﾉﾗI;デｷﾗﾐゲげく646 Neoliberalism in practice appears to have departed from 
any rigid dogmatic theory647 and its dilution or dismemberment comes as a result of its 
responsiveness to particular events which tend to add unique flavour or character to its 
practice dependent on context. It is subject to adaptations that vary between regions and 
over time648 and rarely pauses long enough to be pinned down.649 In particular, 
neoliberalism, it has been argued, has been shaped and defined at moments of crisis.650 
Nonetheless, key characteristics identify neoliberal thought and practice and it is possible, I 
suggest, to trace its manifestations into criminal justice practice. Dominant neoliberal 
characteristics merit consideration because they have influenced, shaped and justified crime 
Iﾗﾐデヴﾗﾉ ヮヴｷﾗヴｷデｷWゲ ｷﾐ Bヴｷデ;ｷﾐ ゲｷﾐIW けcirca ヱΓΓンげく651  
The crisis decade of the 1970s is now widely considered thW けﾏ;ﾃﾗヴ ;┝ｷゲげ652 from 
which the ideologies of the New Right and its associated theory, neoliberalism, were 
enabled to take hold. However, the ideological seeds of neoliberalism were planted before 
ｷデゲ ゲｴﾗﾗデゲ ┘WヴW ┗ｷゲｷHﾉW ｷﾐ ヮﾗﾉｷデｷI;ﾉ ヮヴ;IデｷIWく TｴW けデｴﾗ┌ｪｴデ IﾗﾉﾉWIデｷ┗Wげ ﾗヴ けゲWﾉa-conscious 
Iﾗﾏﾏ┌ﾐ;ﾉ ヮヴﾗﾃWIデげ653 known as the Mont Pelerin Society, founded in 1947 by Friedrich 
Hayek and Milton Friedman, is widely attributed as marking the genesis of the philosophical 
and political ideas and ideals of neoliberalism.654 It is correct, therefore, that Reagan and 
                                                          
644 Pｴｷﾉｷヮ Mｷヴﾗ┘ゲﾆｷが けDWaｷﾐｷﾐｪ NWﾗﾉｷHWヴ;ﾉｷゲﾏげ ｷﾐ Pｴｷﾉｷp Mirowski and Dieter Plehwe (eds), The Road from Mont 
Pelerin: The Making of the Neoliberal Thought Collective (Harvard University Press 2009) 417, 433. 
645 NｷIｴﾗﾉ;ゲ G;ﾐWが けBﾗﾗﾆ ‘W┗ｷW┘ぎ TｴW ‘ﾗ;S aヴﾗﾏ Mﾗﾐデ PWﾉWヴｷﾐぎ TｴW M;ﾆｷﾐｪ ﾗa デｴW NWﾗﾉｷHWヴ;ﾉ Tｴﾗ┌ｪｴデ 
Collecデｷ┗Wげ ふヲヰヱヲぶ ヶヰふヴぶ TｴW “ﾗIｷﾗﾉﾗｪｷI;ﾉ ‘W┗ｷW┘ ΑΑΑが ΑΑΒく 
646 Philip Mirowski and Dieter Plehwe (eds), The Road from Mont Pelerin: The Making of the Neoliberal 
Thought Collective (Harvard University Press 2009) 29-30. 
647 Harvey (n 65) 64. 
648 Ibid 70. 
649 P;デ OげM;ﾉﾉW┞が けNWﾗﾉｷHWヴ;ﾉｷゲﾏが CヴｷﾏW ;ﾐS Cヴｷﾏｷﾐ;ﾉ J┌ゲデｷIWげ ふヲヰヱヶぶ 16(10) Sydney Law School Research Paper, 
6 available at <https://ssrn.com/abstract=2729627> accessed 17 May 2017.    
650 J;ﾏｷW PWIﾆが け)ﾗﾏHｷW NWﾗﾉｷHWヴ;ﾉｷゲﾏ ;ﾐS デｴW AﾏHｷSW┝デヴﾗ┌ゲ “デ;デWげ ふヲヰヱヰぶ ヱヴふヱぶ TｴWﾗヴWデｷI;ﾉ Cヴｷﾏｷﾐﾗﾉﾗｪ┞ ヱヰヴが 
ヱヰヶ ｷﾐ ┘ｴｷIｴ PWIﾆ SWゲIヴｷHWゲ ﾐWﾗﾉｷHWヴ;ﾉｷゲﾏ ;ゲ ; けIヴW;デ┌ヴW ﾗa Iヴｷゲｷゲげく 
651 Eﾏﾏ; BWﾉﾉ ｷSWﾐデｷaｷWゲ デｴW Bヴｷデｷゲｴ けヮ┌ﾐｷデｷ┗W デ┌ヴﾐげ aヴﾗﾏ ヱΓΓン ｷﾐ BWﾉﾉ ふﾐ ヱヶンぶ Βく 
652 Young (n 616) 228. 
653 Philip Mirowskｷが けBﾗﾗﾆ ‘W┗ｷW┘ぎ A BヴｷWa Hｷゲデﾗヴ┞ ﾗa NWﾗﾉｷHWヴ;ﾉｷゲﾏげ ふヲヰヰΒぶ ヲヴふヱぶ  EIﾗﾐﾗﾏｷIゲ ;ﾐS Pｴｷﾉﾗゲヮﾗｴ┞ 
111, 112. 
654 Mｷヴﾗ┘ゲﾆｷ ;ﾐS PﾉWｴ┘W ふﾐ ヶヴヶぶ ヵく Tｴﾗ┌ｪｴ ゲWW NｷIﾗﾉ;ゲ G;ﾐWげゲ ;ヴデｷIﾉW ;Hﾗ┌デ デｴW ｴｷゲデﾗヴ┞ ﾗa ﾐWﾗﾉｷHWヴ;ﾉｷゲﾏ ┘ｴｷIｴ 
urges us to consider neoliberal thought beginning as early as the 1920s with Ludwig Von Mises; Nicholas Gane, 
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Tｴ;デIｴWヴ SｷS ﾐﾗデ ﾗヴｷｪｷﾐ;デW デｴW ｷSW;ゲ ﾗa ﾐWﾗﾉｷHWヴ;ﾉｷゲﾏ ヴ;デｴWヴ デｴW┞ けデﾗﾗﾆ ┘ｴ;デ ｴ;S ｴｷデｴWヴデﾗ 
been minority political, ideological and intellectual positions and made them 
ﾏ;ｷﾐゲデヴW;ﾏげく655          
 Neoliberal doctrine opposes Keynesian state interventionist theory and centralised 
state planning. It considers state decision-making to be weakened by the potential for 
political bias whereas market signals provide the most accurate information. Yet, as I 
explore later in the IﾗﾐデW┝デ ﾗa ﾐWﾗﾉｷHWヴ;ﾉ ;ヮヮヴﾗ;IｴWゲ デﾗ IヴｷﾏWが ;デ ﾐWﾗﾉｷHWヴ;ﾉｷゲﾏげゲ ｴW;ヴデ ｷゲ ; 
けa┌ﾐS;ﾏWﾐデ;ﾉ ヮ;ヴ;Sﾗ┝ぎ ;ゲ ぷゲデ;デWへ ヮﾗ┘Wヴ HWIﾗﾏWゲ ﾉWゲゲ ヴWゲデヴｷIデｷ┗Wが ﾉWゲゲ IﾗヴヮﾗヴW;ﾉが ｷデ ;ﾉゲﾗ 
HWIﾗﾏWゲ ﾏﾗヴW ｷﾐデWﾐゲWが ゲ;デ┌ヴ;デｷﾐｪ デｴW aｷWﾉSゲ ﾗa ;Iデｷﾗﾐゲ ;ﾐS ヮﾗゲゲｷHﾉW ;Iデｷﾗﾐゲげく656 So, whilst 
neoliberalism may emphasise a rolling back of the state, there is a simultaneous desire to 
build a strong state within which people may operate freely. Foucault talked about this new 
art of governance thus: 
けIデ ぷｪﾗ┗WヴﾐﾏWﾐデへ ﾏ┌ゲデ ヮヴﾗS┌IW ｷデ ぷaヴWWSﾗﾏへが ｷデ ﾏ┌ゲデ ﾗヴｪ;ﾐｷ┣W ｷデぐ TｴW ﾐW┘ ;ヴデ ﾗa 
ｪﾗ┗WヴﾐﾏWﾐデ デｴWヴWaﾗヴW ;ヮヮW;ヴゲ ;ゲ デｴW ﾏ;ﾐ;ｪWﾏWﾐデ ﾗa aヴWWSﾗﾏぐ LｷHWヴ;ﾉｷゲﾏ ﾏ┌ゲデ 
produce freedom, but this very act entails the establishment of limitations, controls, 
aﾗヴﾏゲ ﾗa IﾗWヴIｷﾗﾐ ;ﾐS ﾗHﾉｷｪ;デｷﾗﾐゲ ヴWﾉ┞ｷﾐｪ ﾗﾐ デｴヴW;デゲ WデIWデWヴ;げく657 
Read, too, has argued that rather than restricting behaviours directly, neoliberalism 
works on the conditions within which people operate.658 In the field of crime control, I argue 
neoliberalism has gone further than indirectly managing the conditions of being, rather the 
so-I;ﾉﾉWS けﾉｷｪｴデ デﾗ┌Iｴげ ゲデ;デW impacts much more directly. It would be wrong, therefore, to 
conceive neoliberalism as an ideology that definitively adheres to reducing state 
involvement in citizenゲげ lives. Rather, it is committed to realising the freedom of the 
greatest number.          
 Neoliberalism does not merely operate in the political and economic realm. More 
┘ｷSWﾉ┞が ｷデ I;ﾐ ;ﾉゲﾗ HW IﾗﾐIWｷ┗WS ;ゲ けデｴW ヮヴﾗS┌Iデｷﾗﾐ ﾗa ; ヮ;ヴデｷI┌ﾉ;ヴ IﾗﾐIWヮデｷﾗﾐ ﾗa ｴ┌ﾏ;ﾐ 
                                                                                                                                                                                    
けTｴW EﾏWヴｪWﾐIW ﾗa NWﾗﾉｷHWヴ;ﾉｷゲﾏぎ Tｴｷﾐﾆｷﾐｪ Tｴヴﾗ┌ｪｴ ;ﾐS BW┞ﾗﾐS MｷIｴWﾉ Fﾗ┌I;┌ﾉデげゲ LWIデ┌ヴWゲ ﾗﾐ BｷﾗヮﾗﾉｷデｷIゲげ 
(2014) 31(4) Theory, Culture and Society 3. 
655 Harvey (n 65) 62. 
656 J;ゲﾗﾐ ‘W;Sが けA GWﾐW;ﾉﾗｪ┞ of Homo-EIﾗﾐﾗﾏｷI┌ゲぎ NWﾗﾉｷHWヴ;ﾉｷゲﾏ ;ﾐS デｴW PヴﾗS┌Iデｷﾗﾐ ﾗa “┌HﾃWIデｷ┗ｷデ┞げ ふヲヰヰΓぶ 
Foucault Studies 25, 29. 
657 MｷIｴWﾉ Fﾗ┌I;┌ﾉデが けTｴW Bｷヴデｴ ﾗa Bｷﾗ-PﾗﾉｷデｷIゲぎ LWIデ┌ヴWゲ ;デ デｴW CﾗﾉﾉWｪW SW Fヴ;ﾐIWげ ふヱΓΑΒ-79) translated by 
Graham Burchell (Palgrave MacMillan 2008) 63 cited in ibid 29. 
658 Read (n 656) 29. 
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ﾐ;デ┌ヴWが ; ヮ;ヴデｷI┌ﾉ;ヴ aﾗヴﾏ ﾗa ゲ┌HﾃWIデｷ┗ｷデ┞げく659 Its presence can be felt in all aspects of the way 
we conduct ourselves and the way social life is conducted, organised and managed. It has 
become the common hegemonic currency of our times which is presented in the absence of 
alternative possibilities. Neoliberalism, Read argues, is thus not merely a transformation in 
ideology (from its classical liberal predecessor), it is a transformation of ideology that 
pervades everyday experiences and extends across social spaces.660 The chapter now 
explores three core ideals that neoliberalism promotes and identifies how these ideals have 
fed into common consciousness. More particularly, it explores how they have fed into 
criminological understandings of crime and how the state should respond to transgressions. 
Such an analysis has implications for the way domestic abuse offences are treated. 
          1 (i)  Neoliberal Valorisation of Freedom, Individualism and Responsibilisation 
      Neoliberal valorisations of freedom, individualism and responsibilisation can be 
contrasted with the rehabilitative ideal in penology of the post-war era which coincided 
┘ｷデｴ デｴW Hｷヴデｴ ﾗa デｴW ┘Wﾉa;ヴW ゲデ;デWく BWﾉﾉ ;ヴｪ┌Wゲ デｴ;デ HWﾉｷWaゲ ;Hﾗ┌デ ; けIヴｷﾏｷﾐ;ﾉげゲげ ヴWｴ;Hｷﾉｷデ;デｷ┗W 
potential, together with the ゲデ;デWげゲ IﾗﾏﾏｷデﾏWﾐデ デﾗ ┘Wﾉa;ヴｷゲﾏ, are no coincidence. Rather, 
they are indicative of a state that had confidence in its ability to help and restore criminal 
offenders and a sense that it could also fix and remedy social disparities and misfortune.661 
The rehabilitative ideal is consistent with social democratic tenets of communitarianism, 
group membership and the conception of reciprocity between state and individual.662 In 
Keynesian post-war Britain the state imposed limits on freedom but, by contrast, the late 
ヱΓΑヰゲ ;ﾐS ヱΓΒヰゲ ゲ;┘ ; けゲデヴﾗﾐｪﾉ┞ ;ヴデｷI┌ﾉ;ted vision of a more individualistic society of self-
ヴWﾉｷ;ﾐデ Iｷデｷ┣Wﾐゲげく663          
 Th;デIｴWヴげゲ ｷﾐIﾗﾏｷﾐｪ 1979 government made it plain that welfare provision would be 
reserved only for those who really needed it and that individuals had the responsibility to 
make a success of their lives because they had been afforded the market conditions to 
                                                          
659 Ibid 26. 
660 Ibid 25. 
661 Bell (n 163) 65. 
662 L;IW┞が けP┌ﾐｷゲｴﾏWﾐデが (Neo)Liberalism and Social DemoIヴ;I┞げ(n 167) 260, 264. 
663 Ibid 262. 
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succeed.664 This narrative saw the decline of state social support, particularly to those 
hitherto considered the most vulnerable. Neoliberalism became the antidote to state 
welfarism.665 Thus, individual freedom and responsibility, as Larner points out, became the 
ヴWヮﾉ;IWﾏWﾐデ ゲデヴ;デWｪｷWゲ ﾗa ヴ┌ﾉWく NWﾗﾉｷHWヴ;ﾉゲ けWﾐIﾗ┌ヴ;ｪW ヮWﾗヮﾉW デﾗ ゲWW デｴWﾏゲWﾉ┗Wゲ ;ゲ 
individualised and active subjects responsible for enhancing their own well- beiﾐｪぐく WW ;ヴW 
;ﾉﾉ WﾐIﾗ┌ヴ;ｪWS デﾗ さ┘ﾗヴﾆ ﾗﾐ ﾗ┌ヴゲWﾉ┗Wゲざげく666 Earning becomes linked to pride, purpose, self-
esteem and inclusion, whilst those who do not capitalise on opportunities and who remain 
financially dependent on the state lack identity, stability, commitment and purpose.667 
Welfare recipients, Rose argues. HWIﾗﾏW ; HヴWWS ﾗa けa;ｷﾉｷﾐｪ ケ┌;ゲｷIｷデｷ┣Wﾐげ668 because they 
have failed to take advantage of market freedoms and have failed to take individual 
responsibility for self-advancement.         
 The idea that hard ┘ﾗヴﾆ ┘ｷﾉﾉ ヴW;ヮ ヴW┘;ヴSゲ ｷゲが I ;ヴｪ┌Wが ;ﾐ W┝;ﾏヮﾉW ﾗa けIﾗﾏﾏﾗﾐ ゲWﾐゲWげ 
ヴｴWデﾗヴｷIく VｷW┘WS デｴｷゲ ┘;┞が デｴW ﾐﾗデｷﾗﾐ ヴWﾐSWヴゲ ヴWゲヮﾗﾐゲｷHｷﾉｷゲ;デｷﾗﾐ デｴW WゲゲWﾐデｷ;ﾉが W┗Wﾐ けﾐ;デ┌ヴ;ﾉげ 
way for social order to be arranged.669 H;ヴ┗W┞ ゲ┌ｪｪWゲデゲ デｴ;デ けIﾗﾏﾏﾗﾐ ゲWﾐゲW デｴｷﾐﾆｷﾐｪげ like 
this typically grounds public consent to neoliberalism.670 Hall agrees and traces the reason 
why neoliberalism has become the new ideological hegemony to political leadership which 
ｴ;ゲ ;ﾐ ;Hｷﾉｷデ┞ デﾗ Iﾗﾐゲデヴ┌Iデ けゲ┌HﾃWIデ ヮﾗゲｷデｷﾗﾐゲげ that make sense to people across the social 
spectrum.671 Governmental discourse about responsibility is deployed not simply as rhetoric 
ふ┘ｴｷIｴ ゲ┌ｪｪWゲデゲ ; ゲ┌ヮWヴaｷIｷ;ﾉ SｷゲゲWﾏｷﾐ;デｷﾗﾐ ﾗa ｷSW;ゲぶ H┌デ ﾏﾗヴW ;ゲ ; けゲ┞ゲデWﾏ ﾗa ﾏW;ﾐｷﾐｪげ デｴ;デ 
ゲｴ;ヮWゲ ;ﾐS IﾗﾏWゲ デﾗ Iﾗﾐゲデｷデ┌デW ヮWﾗヮﾉWげゲ ヮヴ;IデｷIWゲ ;ﾐS ｷSWﾐデｷデｷWゲく672 This more profound 
shift in belief systems, it has been argued and as I argue with respect to the impact of 
neoliberalism on feminist violence against women discourse, is to the detriment of critical 
                                                          
664 TｴW CﾗﾐゲWヴ┗;デｷ┗W P;ヴデ┞が けヱΓΑΓ CﾗﾐゲWヴ┗;デｷ┗W P;ヴデ┞ GWﾐWヴ;ﾉ EﾉWIデｷﾗﾐ M;ﾐｷaWゲデﾗげ 
<http://www.conservativemanifesto.com/1979/1979-conservative-manifesto.shtml> accessed 13 January 
2017. 
665 Bell (n 163) 140. 
666 WWﾐS┞ L;ヴﾐWヴが けNWﾗ-liberalism: Policy, Ideology anS Gﾗ┗WヴﾐﾏWﾐデ;ﾉｷデ┞げ ふヲヰヰヰぶ ヶンふヱぶ “デ┌SｷWゲ ｷﾐ PﾗﾉｷデｷI;ﾉ 
Economy 5, 13. 
667 Nｷﾆﾗﾉ;ゲ ‘ﾗゲWが けCﾗﾏﾏ┌ﾐｷデ┞が Cｷデｷ┣Wﾐゲｴｷヮ ;ﾐS デｴW TｴｷヴS W;┞げ ふヲヰヰヰぶ ヴンふΓぶ AﾏWヴｷI;ﾐ BWｴ;┗ｷﾗヴ;ﾉ “IｷWﾐデｷゲデ ヱンΓヵが 
1407. 
668 Ibid 1407. 
669 Harvey (n 65) 41. 
670 Ibid 39. 
671 “デ┌;ヴデ H;ﾉﾉが けTｴW Tﾗ;S ｷﾐ デｴW G;ヴSWﾐぎ Tｴ;デIｴWヴｷゲﾏ ;ﾏﾗﾐｪ デｴW TｴWﾗヴｷゲデゲげ ｷﾐ C;ヴW┞ NWﾉゲﾗﾐ ;ﾐS L;┘ヴWﾐIW 
Grossberg (eds), Marxism and the Interpretation of Culture (Macmillan Education 1988).  
672 Larner (n 666) 12. 
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engagement with issues and obfuscation of ヮWﾗヮﾉWげゲ actual problems.673 The next section 
looks at how neoliberal ideology manifests in criminology.        
2 Neoliberalism and Increased Punitiveness 
       Neoliberalism, and the associated decline of social democracy, has frequently been 
linked by scholars to the punitive turn.674 Indeed there might now be considered a body of 
┘ﾗヴﾆ Iﾗﾐゲデｷデ┌デｷﾐｪ デｴW けﾐWﾗﾉｷHWヴ;ﾉｷゲﾏ-as-ヮWﾐ;ﾉｷデ┞ デｴWゲｷゲげく675 Before I critique and question this 
straightforward cause and effect paradigm, I want to outline the various ways in which the 
connection between neoliberalism and the punitive turn has been made.    
      The first link follows the above discussion about the value placed by neoliberals on 
freedom, individualism and responsibility. For those who do not proactively seek self-
improvement and who do not exercise their freedom responsibly and commit crime, the 
same trumpeted tenets can be used against them to justify prosecutions and tough carceral 
and community penalties. For, when all citizens are given equal freedom to access resources 
for pWヴゲﾗﾐ;ﾉ ｪヴﾗ┘デｴが ;ﾐ┞ Iﾗﾏﾏｷゲゲｷﾗﾐ ﾗa IヴｷﾏW HWIﾗﾏWゲ ┌ﾐSWヴゲデﾗﾗS ;ゲ ; けIｴﾗｷIWげ デﾗ Iﾗﾏﾏｷデ 
crime from a range of opportunities.676        
           This idea of a rational thinking criminal who chooses to violate the law was articulated 
by Wilson in 1975677 and became defining in neoliberal criminology.678 If criminals operate 
rationally to make some gain or profit (rather than being understood as acting from drivers 
of under-privilege) they must equally bear the consequences of their choice to operate 
illegally and facW デｴW ヴWゲ┌ﾉデ;ﾐデ ヮWヴゲﾗﾐ;ﾉ Iﾗゲデゲく Tｴｷゲ け┗ﾗﾉｷデｷﾗﾐ;ﾉ デｴWﾗヴ┞げ679 of the cause of 
criminal activity as personal choice has had huge policy ramifications. It laid the foundations 
for the criminal justice system to increase penal severity so that the costs to the individual 
become high enough to have deterrent (or conforming) effect.680 It also sets an expectation 
that those who commit crime should expect prosecution so that justice can be done. Thus, 
                                                          
673 Harvey (n 65) 39. 
674 OげM;ﾉﾉW┞が けNWﾗﾉｷHWヴ;ﾉｷゲﾏが CヴｷﾏW ;ﾐS Cヴｷﾏｷﾐ;ﾉ J┌ゲデｷIWげ (n 649).  
675 Lacey, けP┌ﾐｷゲｴﾏWﾐデが (Neo)Liberalism and Social DemoIヴ;I┞げ (n 167) 260. 
676 Pat O'Malley, 'Risk and Responsibility' in Andrew Barry, Thomas Osborne and Nikolas Rose (eds), Foucault 
and Political Reason. Liberalism, Neo-liberalism and Political Rationalities (University College London Press 
1996) 197-198. 
677 James Wilson, Thinking About Crime (Basic Books 1975).  
678 MｷIｴ;Wﾉ FWWﾉW┞が けCヴｷﾏWが “ﾗIｷ;ﾉ OヴSWヴ ;ﾐS デｴW ‘ｷゲW ﾗa NWﾗ-CﾗﾐゲWヴ┗;デｷ┗W ヮﾗﾉｷデｷIゲげ ふヲヰヰンぶ Αふヱぶ TｴWﾗヴWデｷI;ﾉ 
Criminology 111. 
679 Ibid 112. 
680 Ibid 112. 
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individuals will be deterred from committing crime if the potential penalty outweighs the 
conceivable gain of offending and prosecutions under a volitional understanding of crime 
become a way of targeting and controlling offending individuals or groups. In this way, 
OげM;ﾉﾉW┞ ｷSWﾐデｷaｷWゲ デｴ;デ ﾗaaWﾐSWヴゲ, rather than victims, are required to pay for crime with 
デｴW ヴWゲ┌ﾉデ HWｷﾐｪ デｴ;デ ┗ｷIデｷﾏゲ ヴW;ヮヮW;ヴ ;ゲ デｴW け┘ヴﾗﾐｪWS ヮ;ヴデ┞げ ;ﾐS ┗ｷIデｷﾏﾗﾉﾗｪ┞ ﾗヴ デｴW 
centrality of the victim in crime gains prominence as I explore in more detail below.681      
   Pヴﾗﾏﾗデｷﾗﾐ ﾗa デｴW け┗ﾗﾉｷデｷﾗﾐ;ﾉ デｴWﾗヴ┞げ ﾗa デhe causes of crime saw the relegation of the 
ヮヴW┗ｷﾗ┌ゲ IﾗﾐゲWﾐゲ┌ゲ ﾗa けゲデヴ┌Iデ┌ヴ;ﾉ デｴWﾗヴｷWゲげ ﾗa デｴW I;┌ゲWゲ ﾗa IヴｷﾏW ┘ｴWヴW a;Iデﾗヴゲ ゲ┌Iｴ ;ゲ ヮﾗﾗヴ 
education, employment, racial or gender inequalities are cited as causational. That being so, 
any call by structural criminologists to eradicate those causational social inequalities 
(through investment in, for example, improved education, health and housing) are left 
wanting because they are not seen to be at the root of the criminal behaviour. Volitional 
approaches therefore detract criticism from neoliberalism, per se, as creating conditions in 
which crime is committed. Volitional theories of crime fail to recognise the vulnerable 
ｴ┌ﾏ;ﾐ IﾗﾐSｷデｷﾗﾐが デｴW ゲデ;デWげゲ ヴWゲヮﾗﾐゲｷHｷﾉｷデ┞ デﾗ ゲ┌ヮヮﾗヴデ ｷデゲ Iｷデｷ┣Wﾐゲ ;ﾐS ｴ;┗W デｴW WaaWIデ ﾗf 
shutting down ;ﾉデWヴﾐ;デｷ┗W SｷゲIﾗ┌ヴゲWが ゲ┌Iｴ ;ゲ IﾗﾐIWｷ┗ｷﾐｪ デｴW けﾉｷ┗WS ゲ┌HﾃWIデげ ﾗ┌デﾉｷﾐWS ｷﾐ 
Chapter Two.       
 An understanding of the causes of crime as individual choice also undermines the 
rehabilitative ideals of the Probation of Offenders Act 1907 which had integrated social 
work into the penal system.682 Rather than probation officers offering advice, support and 
assistance as an end in themselves, they were now tasked with monitoring offenders to 
manage future risks of offending.683 Iﾐ ゲ┌ﾏが け┗ﾗﾉｷデｷﾗﾐ;ﾉ デｴWﾗヴｷWゲ ﾗa IヴｷﾏWげ ;ゲIヴｷHW デｴW 
commission of crime to the individual, place responsibility of offending squarely with the 
offender and legitimise legal sanctioning to the detriment of a rehabilitative ideal or the 
targeting of structural re-imaginings.684         
 Nonetheless, the punitive turn cannot be attributed solely to neoliberal ideals                 
about freedom, responsibilisation and choice and their coherence with the volitional theory 
of crime. Wacquant highlights another way in which tough state responses to crime are, he 
argues, intrinsic to neoliberalism. Neoliberalism sees inequality as the driver of ambition 
                                                          
681 OげM;ﾉﾉW┞が Risk, Uncertainty and Government (n 628) 126. 
682 Bell (n 163) 87-92. 
683 Ibid 87-92. 
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and contends that reductions in state social support can therefore be motivational.685 With 
a rolling back of the welfare state and a reduction in economic regulation comes social 
insecurity and inequality; some individuals and groups can get left behind. Harvey has 
IﾗﾐIﾉ┌SWS デｴ;デ けﾗﾐW ﾗa デｴW aW┘ ゲWヴｷﾗ┌ゲ ﾗヮデｷﾗﾐゲ aﾗヴ デｴW ヮﾗﾗヴげ HWIﾗﾏWゲ ヴWSｷゲデヴｷH┌デｷﾗﾐ デｴヴﾗ┌ｪｴ 
the commission of crime.686 Wacquant suggests that this emergence of a failing or even 
criminal class means that the neoliberal movement can also be blamed for incubating and 
cultivating marginalising attitudes. Those who do not aspire or those who do not succeed 
come to be considered, what Gaヴﾉ;ﾐS デWヴﾏゲが けデｴW ﾗデｴWヴげが デｴW ゲﾗIｷ;ﾉﾉ┞ W┝Iﾉ┌SWS ﾗヴ デｴW ヮﾗﾗヴ 
and undeserving underclass who deserve to pay for their criminal activity.687 Under the 
volitional theory of crime, those who turn to crime have no one but themselves to blame 
and do not require understanding for the purposes of rehabilitation but managing for the 
ヮ┌ヴヮﾗゲWゲ ﾗa ヮヴW┗Wﾐデｷﾐｪ a┌デ┌ヴW Iﾗﾏﾏｷゲゲｷﾗﾐ ﾗa IヴｷﾏWく Fﾗヴ デｴWゲW けヮヴWI;ヴｷ;デげ688 groups or 
けS;ﾐｪWヴﾗ┌ゲ ヮﾗヮ┌ﾉ;デｷﾗﾐゲげが689 warehousing in prisons is the most expeditious way of 
Iﾗﾐデヴﾗﾉﾉｷﾐｪ けデｴWﾏげ ;ﾐS ヮヴﾗデWIデｷﾐｪ け┌ゲげく690 Simon refers to this penology of けthe otherげ as 
けﾏ;ﾐ;ｪｷﾐｪ デｴW ﾏﾗﾐゲデヴﾗ┌ゲげく691 Pヴｷゲﾗﾐゲ HWIﾗﾏW ; け┘;ヴWｴﾗ┌ゲW aﾗヴ デｴW SｷゲヮﾗゲゲWゲゲWSげ692 whilst 
probation workers are employed, no longer as social workers who befriend and work with 
offenders but rather デﾗ けWﾐゲ┌ヴW ヮ┌HﾉｷI ヮヴﾗデWIデｷﾗﾐげく693 Wacquant concludes that harsh penal 
policies are therefore in fact wholly consistent with, indeed intrinsic to, neoliberal ideology.  
             Neoliberalism might also be said to be part of the punitive turn to the extent that its 
values, strategies and practices contributed to the change in social conditions which 
SWゲデ;HｷﾉｷゲWS ; ヮ┌HﾉｷIげゲ ﾏﾗヴ;ﾉ Iﾗﾏヮ;ゲゲく TｴW WaaWIデゲ ﾗa ﾐWﾗﾉｷHWヴ;ﾉ ﾏ;ヴﾆWデ a┌ﾐS;ﾏWﾐデ;ﾉｷゲﾏ ゲ;┘ 
; ゲｴｷaデ ｷﾐ ゲﾗIｷWデ┞げゲ デヴ;Sｷデｷﾗﾐ;ﾉ ｴｷWヴ;ヴIｴｷWゲが ﾗヴｪ;ﾐｷゲ;デｷﾗﾐが ;┌デｴﾗヴｷties and associated norms. 
Privatisation, de-regulated finance and reduced labour costs were de-stabilising for a 
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and its Implications (1992) 30(4) Criminology 449, 466. 
690 Wacquant (n 626) 292.  
691 Jﾗﾐ;デｴ;ﾐ “ｷﾏﾗﾐが けM;ﾐ;ｪｷﾐｪ デｴW Monstrous: Sex Offenders and the New PWﾐﾗﾉﾗｪ┞げ ふヱΓΓΒぶ 4(1-2) Psychology, 
Public Policy, and Law 452. 
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ヮﾗヮ┌ﾉ;デｷﾗﾐ ┌ゲWS デﾗ けゲﾗﾉｷS;ヴｷゲデｷI ゲﾗﾉ┌デｷﾗﾐゲげ ゲ┌Iｴ ;ゲ デｴW ┘Wﾉa;ヴW ゲデ;デWく694 In conjunction with 
this, and perhaps prompted or facilitated by a population who felt a need for principled re-
anchoring, a strong neo-Conservative call for a reassertion of moral disciplines and 
structures emerged.695 Social anxiety that values were waning and that modern life was 
unpredictable, precarious and even dangerous saw governments offer up criminal justice 
and penal responses to satisfy and reassure the public that society would get けH;Iﾆ ﾗﾐ 
デヴ;Iﾆげく696              
          The displacement of penal-welfarism, must therefore be considered within wider 
social, economic and cultural transformations connected to neoliberalism and late 
modernity.697 TｴW SW┗WﾉﾗヮWS ┘ﾗヴﾉS ｴ;ゲ ゲWWﾐ ; けSｷゲデｷﾐIデｷ┗W ヮ;デデWヴﾐげ ﾗa ゲﾗIｷ;ﾉ ;ﾐS I┌ﾉデ┌ヴ;ﾉ 
Iｴ;ﾐｪW デｴ;デ ｴ;ゲ ヴWゲ┌ﾉデWS ｷﾐ け; Iﾉ┌ゲデWヴ ﾗa ヴｷゲﾆゲが ｷﾐゲWI┌ヴｷデｷWゲが ;ﾐS Iﾗﾐデヴﾗﾉ ヮヴﾗHﾉWﾏゲ デｴ;デ ｴ;┗W 
played ; Iヴ┌Iｷ;ﾉ ヴﾗﾉW ｷﾐ ゲｴ;ヮｷﾐｪ ﾗ┌ヴ ヴWゲヮﾗﾐゲW デﾗ IヴｷﾏWげく698 What has emerged, argues 
Garland, is a culture of crime control which was based on middle class punitive urges to 
Iﾗﾐデヴﾗﾉ ﾗﾐWげゲ Wﾐ┗ｷヴﾗﾐﾏWﾐデ ;ﾐS デﾗ ｪ┌;ヴS ;ｪ;ｷﾐゲデ デｴW ｷﾐゲWI┌ヴｷデ┞ ヮﾗゲWS H┞ ヴｷゲｷﾐｪが ﾗヴ デｴW 
perception of rising crime rates. Garland suggests that the crime control field had to meet 
public concerns and political debate which were being fanned by the flames of an animated 
media. P┌HﾉｷI ゲWﾐデｷﾏWﾐデゲ ;Hﾗ┌デ けﾃ┌ゲデ SWゲWヴデゲげ, which may have been taboo during the penal-
welfare period, facilitated neoliberal けW┝ヮヴWゲゲｷvW ﾃ┌ゲデｷIWげ.     
               TｴW IヴｷﾏW Iﾗﾐデヴﾗﾉ ｷﾏヮWヴ;デｷ┗W ;ﾐS けSWIﾉｷﾐW ﾗa デｴW ヴWｴ;Hｷﾉｷデ;デｷ┗W ｷSW;ﾉげが699  it has been 
argued, is integral to the neoliberal project. Firstly, this is because it is an inevitable way of 
managing marginalised strata of society that are subjected to insecure or poorly paid labour 
who turn to crime;700 secondly, because tougher law and order responses accord with the 
neoliberal promotion of the authority of the state. Harvey considers the idea of the strong 
authorative state to be a contradiction of the neoliberal enterprise which he suggests 
ゲｴﾗ┌ﾉS HW ;aaｷﾉｷ;デWS ┘ｷデｴ デｴW けﾉｷｪｴデ デﾗ┌Iｴげが ﾐﾗﾐ-interventionist, laissez-faire state. But 
Mirowski has suggested that to conceive neoliberalism as paradoxical in this way is not to 
                                                          
694 Garland, The Culture of Control (n 111) 99. 
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;ヮヮヴWIｷ;デW デｴ;デ ﾐWﾗﾉｷHWヴ;ﾉｷゲﾏげゲ ﾏ;ヴﾆWデ ゲﾗIｷWデ┞ けﾏ┌ゲデ HW Iﾗﾐゲデヴ┌IデWSが ;ﾐS ┘ｷﾉﾉ ﾐﾗデ IﾗﾏW 
;Hﾗ┌デ けﾐ;デ┌ヴ;ﾉﾉ┞げ ｷﾐ デｴW ;HゲWﾐIW ﾗa IﾗﾐIWヴデWS ヮﾗﾉｷデｷI;ﾉ Waaﾗヴデ ;ﾐS ﾗヴｪ;ﾐｷゲ;デｷﾗﾐげく701  The state 
therefore depends on its ability to express authority because it must provide the conditions 
for individual freedom.702        
          BWヴﾐ;ヴS H;ヴIﾗ┌ヴデ ｴ;ゲ ゲｷﾏｷﾉ;ヴﾉ┞ SWゲIヴｷHWS デｴW けｷﾉﾉ┌ゲｷﾗﾐ ﾗa aヴWW ﾏ;ヴﾆWデゲげく703 Any 
IﾗﾐデWﾐデｷﾗﾐ デｴ;デ デｴWヴW ｷゲ ; けﾐ;デ┌ヴ;ﾉ ﾗヴSWヴﾉｷﾐWゲゲげ ｷﾐ デｴW WIﾗﾐﾗﾏｷI Sﾗﾏ;ｷn which requires no 
intervention, he argues, is an illusory idea. Harcourt suggests that as neoliberalism is a 
system that relies on private ownership, it is necessary for the state to put in place 
ゲデヴ┌Iデ┌ヴWゲ デｴ;デ けヴWゲヮWIデ ヮヴｷ┗;デW ヮヴﾗヮWヴデ┞ ;ゲ ; ﾏﾗSW ﾗa ヮヴﾗS┌Iデｷﾗﾐげく704 Unregulated spaces or 
free markets do not in fact exist at all,705 ヴ;デｴWヴ ゲ┌Iｴ ;ヮヮ;ヴWﾐデﾉ┞ けaヴWW ゲヮ;IWゲげ ヴWケ┌ｷヴW け;ﾐ 
ｷﾐデヴｷI;デW ヴWｪ┌ﾉ;デﾗヴ┞ ﾏWIｴ;ﾐｷゲﾏ デﾗ ﾏ;ﾆW デｴ;デ ゲヮ;IW ヮﾗゲゲｷHﾉWげく706 If neoliberal governance has 
slammed the competence of the socialist けHﾉﾗ;デWS ゲデ;デWげ ｷﾐ ヮヴﾗ┗ｷSｷﾐｪ WaaｷIｷWﾐデ ｴﾗ┌ゲｷﾐｪが 
government jobs and welfare programmes then it seems, ironically, to suggest the state 
enjoys competence (and corresponding legitimacy) in one area; the sphere of policing and 
criminalisation. In this way, but perhaps for different reasons to Wacquant, Harcourt also 
persuasively suggests that a state with strong policing, criminalisation and incarceration 
powers is integral to neoliberalism.           
                 The link between neoliberalism and tough crime responses may not be, however, 
as irrefutable as Wacquant and Harcourt present. For example, Feeley evidences the penal 
turn in the United States pre-dates the actual rise in crime witnessed in the latter part of the 
ヱΓΒヰゲく Tｴｷゲ Iｴ;ﾉﾉWﾐｪWゲ W;Iケ┌;ﾐデげゲ assertion that the punitive turn came on the back of a 
rise in crime committed by an emergent underclass. In Britain, BWﾉﾉ Iﾗﾐaｷヴﾏゲ デｴ;デ けデｴW デ┌ヴﾐげ 
did not emerge until circa ヱΓΓン SWゲヮｷデW Tｴ;デIｴWヴげゲ ヮヴWﾏｷWヴゲｴｷヮ IﾗﾏﾏWﾐIｷﾐｪ ｷﾐ ヱΓΑΓが 
suggesting that being tough on law and order is not ideologically integral to the neoliberal 
project. In fact, the early years of Thatcherism saw higher rates of diversions away from 
                                                          
701 Pｴｷﾉｷヮ Mｷヴﾗ┘ゲﾆｷが けBﾗﾗﾆ ‘W┗ｷW┘ぎ A BヴｷWa Hｷゲデﾗヴ┞ ﾗa NWﾗﾉｷHWヴ;ﾉｷゲﾏげ ふヲヰヰΒぶ ヲヴふヱぶ EIﾗﾐﾗﾏｷIゲ ;ﾐS Pｴｷﾉﾗゲﾗヮｴ┞ ヱヱヱが 
113. 
702 J;ゲﾗﾐ ‘W;Sが けA ｪWﾐW;ﾉﾗｪ┞ ﾗa ｴﾗﾏﾗ-WIﾗﾐﾗﾏｷI┌ゲぎ NWﾗﾉｷHWヴ;ﾉｷゲﾏ ;ﾐS デｴW ヮヴﾗS┌Iデｷﾗﾐ ﾗa ゲ┌HﾃWIデｷ┗ｷデ┞げ ふヲヰヰΓぶ 
Foucault Studies, 25. 
703 Bernard Harcourt, The Illusion of Free Markets (Harvard University Press 2011). 
704 Bernard Harcourt, けThe Illusion of Free Markets, Punishment and the Myth of Natural Orderげ ゲヮW;ﾆｷﾐｪ ﾗﾐ 
<https://www.youtube.com/watch?v=yB1Ox9JYJgU> accessed 25 March 2017. 
705 Harcourt illustrates this point with reference to the myriad of regulation at the Chicago Board of Trade in (n 
702). 
706 Ibid 11. 
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Iﾗ┌ヴデが ヮ;ヴデｷI┌ﾉ;ヴﾉ┞ aﾗヴ ﾃ┌┗WﾐｷﾉW ﾗaaWﾐSWヴゲく BWﾉﾉげゲ SｷゲデｷﾐIデﾉ┞ Bヴｷデｷゲｴ ;ヮヮヴ;ｷゲ;ﾉ デｴ┌ゲ I;ﾉﾉゲ ｷﾐデﾗ 
quWゲデｷﾗﾐ W;Iケ┌;ﾐデげゲ けｷﾐI;┌デｷﾗ┌ゲげ707 American hypothesis.708  Moreover, in Britain, social 
spending has continued to grow and the state continues to intervene in the economic 
field.709 Thus, in contrast to Wacquant, Bell asserts that the link between neoliberalism and 
; IヴｷﾏW Iﾗﾐデヴﾗﾉ ｷﾏヮWヴ;デｷ┗W ;ヮヮW;ヴゲ デﾗ HW けｷﾐSｷヴWIデげ ;ﾐS ﾉWゲゲ IﾗﾐゲWケ┌Wﾐデｷ;ﾉく710   
               L;IW┞ ﾏﾗヴW ヴﾗ┌ﾐSﾉ┞ Iヴｷデｷケ┌Wゲ デｴW aﾗヴIW ﾗa W;Iケ┌;ﾐデげゲ ヴｴWデﾗヴｷI ﾗヴ ┘ｴ;デ ゲｴW デWヴﾏゲ 
デｴW けﾐWﾗﾉｷHWヴ;ﾉｷゲﾏ-as-penaliデ┞ デｴWゲｷゲげく711 “ｴW SﾗWゲ ﾐﾗデ ;IIWヮデ W;Iケ┌;ﾐデげゲ ﾐW;デ ﾐotion of an 
over-;ヴIｴｷﾐｪが ﾏﾗﾐﾗﾉｷデｴｷI けﾐWﾗ-ﾉｷHWヴ;ﾉ ヮWﾐ;ﾉ ゲデ;デWげ712 as neoliberalism manifests differently 
across geographies and histories.713 OげM;ﾉﾉW┞ IﾗﾐIﾉ┌SWs that neoliberalism may only ever 
W┝ｷゲデ ｷﾐ ｴ┞HヴｷS aﾗヴﾏが ｷa ; ┌ﾐｷaｷWS ;ゲゲWﾏHﾉ;ｪW ﾗa けﾐWﾗﾉｷHWヴ;ﾉｷゲﾏげ Ian ever be identified without 
resorting to abstraction at its highest level.714 In addition to the problems associated with 
referring to けneoliberalismげ as a singular concept, there is also difficulty, according to Lacey, 
ｷﾐ ｪWﾐWヴ;ﾉｷゲｷﾐｪ ;Hﾗ┌デ ;ﾐ けｷﾐIヴW;ゲWS ヮWﾐ;ﾉｷデ┞げが ┗;ヴ┞ｷﾐｪ ;ゲ ｷデ SﾗWゲ HWデ┘WWﾐ Iﾗ┌ﾐデヴｷWゲが ﾐﾗデ ﾉW;ゲデ 
between American states.715 Furthermore, Lacey notes the demonisation of lower socio-
economic groups on the ﾗﾐW ｴ;ﾐS ;ﾐS W┝ヮヴWゲゲｷﾗﾐゲ ﾗa けヴWゲヮWIデ;HﾉW aW;ヴゲげ ﾗﾐ デｴW ﾗデｴWヴ ;ヴW 
nothing new.716 Referring to W;Iケ┌;ﾐデげゲ け;Hゲデヴ;Iデ ┗Wヴゲｷﾗﾐ ﾗa Iﾗﾐゲヮｷヴ;I┞ デｴWﾗヴ┞げ,717 Lacey 
argues the けneoliberalism-as-penality thesisげ a;ｷﾉゲ デﾗ W┝;ﾏｷﾐW ｴﾗ┘ けｴ┞ヮWヴｷﾐI;ヴIWヴ;デｷﾗﾐげ ｴ;ゲ 
been effected by state institutions in practice. Thus, Lacey contends that on an explanatory 
level neoliberalism-as-ヮWﾐ;ﾉｷデ┞ ゲ┌aaWヴゲ けｷﾐゲデｷデ┌デｷﾗﾐ;ﾉ SWaｷIｷデ ;ﾐS IﾗﾐIWヮデ┌;ﾉ ┗;ｪ┌WﾐWゲゲげく718 
Nonetheless, I do not call for the link between neoliberalism and the crime control 
imperative to be entirely set aside.         
             TｴW ヴWﾏWS┞ デﾗ L;IW┞げゲ Iヴｷデｷケ┌W ｷゲ to acknowledge that neoliberalism is not ; け┌ﾐｷaﾗヴﾏが 
                                                          
707 Lacey, けP┌ﾐｷゲｴﾏWﾐデが ふNWﾗぶLｷHWヴ;ﾉｷゲﾏ ;ﾐS “ﾗIｷ;ﾉ DWﾏﾗIヴ;I┞げ (n 167) 261. 
708 AﾉHWｷデ W;Iケ┌;ﾐデ ヮ┌ヴヮﾗヴデゲ デﾗ ;ヴｪ┌W ┘ｷデｴ ヴWゲヮWIデ ﾐﾗデ ﾃ┌ゲデ デﾗ デｴW U“ W┝ヮWヴｷWﾐIW H┌デ デﾗ け┘WゲデWヴﾐ Iﾗ┌ﾐデヴｷWゲげ 
more broadly. 
709 Bell (n 163) 6. 
710 Ibid 7. 
711 Lacey, けP┌ﾐｷゲｴﾏWﾐデが ふNWﾗぶLｷHWヴ;ﾉｷゲﾏ ;ﾐS “ﾗIｷ;ﾉ DWﾏﾗIヴ;I┞げ (n 167) 261. 
712 Ibid 261. 
713 OげM;ﾉﾉW┞が けNWﾗﾉｷHWヴ;ﾉｷゲﾏが CヴｷﾏW ;ﾐS Cヴｷﾏｷﾐ;ﾉ J┌ゲデｷIWげ ふn 649).   
714 Ibid 5-11.   
715 Take for example the example of the death penalty, available in some American states and not in others 
indicating, according to Lacey, that such policies are less to do with neoliberalism and perhaps more to do with 
institutional variances at a more local level. 
716 NｷIﾗﾉ; L;IW┞が けDｷaaWヴWﾐデｷ;デｷﾐｪ Aﾏﾗﾐｪ PWﾐ;ﾉ “デ;デWゲげ ふヲ010) 61(4) British Journal of Sociology 778, 783-784. 
717 Ibid 783. 
718 Lacey, けP┌ﾐｷゲｴﾏWﾐデが ふNWﾗぶLｷHWヴ;ﾉｷゲﾏ ;ﾐS “ﾗIｷ;ﾉ DWﾏﾗIヴ;I┞げ (n 167) 260. 
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┌ﾐｷ┗Wヴゲ;ﾉﾉ┞ ;ヮヮﾉｷI;HﾉW IﾗﾐIWヮデげが ヴ;デｴWヴ ; IﾗﾏヮﾉW┝ ゲ┞ゲデWﾏが デWIｴﾐｷケ┌W ﾗヴ ヮヴ;IデｷIW719 with 
multiple and contradictory aspects determined by operational context.720 Bell acknowledges 
that the concept might be as ill-SWaｷﾐWS ;ゲ けﾉ;デW ﾏﾗSWヴﾐｷデ┞げ721 H┌デ ヴWIﾗｪﾐｷゲWゲ デｴ;デ デｴW けヮWﾐ;ﾉ 
デ┌ヴﾐげ ｴ;ゲ HWWﾐ デｴW ヮヴ;ｪﾏ;デｷI WaaWIデ ﾗa デｴW SWヮ;ヴデ┌ヴW ﾗa ﾏ;ｷﾐゲデヴW;ﾏ ヮﾗﾉｷデｷIゲ aヴﾗﾏ ゲﾗIｷ;ﾉ 
democracy.  I, like Bell, do not accede to an overly-expedient analysis that ties neoliberal 
ideology with the crime control imperative. There was a significant a SWﾉ;┞ aヴﾗﾏ Tｴ;デIｴWヴげゲ 
electoral victory before tough law and order policies became visible722 and, specifically in 
respect of domestic violence, the first Home Office circulars that encouraged pro-arrest 
practices were not until 1986 and 1990.723 Furthermore, the current rhetoric of the coalition 
and CﾗﾐゲWヴ┗;デｷ┗W ｪﾗ┗WヴﾐﾏWﾐデゲ ;ヮヮW;ヴゲ デﾗ ゲ┌ヮヮﾗヴデ け; ヴWｴ;Hｷﾉｷデ;デｷﾗﾐ デヴ;ﾐゲaﾗヴﾏ;デｷﾗﾐげ724 which 
has seen diversions away from courts725 and a stabilisation of the prison population.726 This 
suggests something other than neoliberal ideology is at play.      
           In the 1990s, neoliberalism in practice, ヮﾉ;┞WS ; ヮ;ヴデ ｷﾐ デｴW けデ┌ヴﾐげ ;ゲ ﾐWﾗ-Conservatives 
promoted traditional values, triggered by rising moral panics.727 More recently, efforts to 
reduce prison numbers by the coalition and Conservative governments are clearly a 
ヮヴ;ｪﾏ;デｷI ヴWゲヮﾗﾐゲW デﾗ デｴW ｷﾏヮ;Iデ ﾗa け;┌ゲデWヴｷデ┞げく728 Furthermore, during the tenure of the 
coalition, SWゲヮｷデW ヴｴWデﾗヴｷI デﾗ デｴW Iﾗﾐデヴ;ヴ┞が ｷﾐ ヮヴ;IデｷIW けデｴWヴe were few exceptions [in 
outcomesへ デﾗ デｴW ｪWﾐWヴ;ﾉ Sヴｷaデ デﾗ┘;ヴSゲ ヮ┌ﾐｷデｷ┗WﾐWゲゲ ;ﾐS ﾏ;ﾐ;ｪWヴｷ;ﾉｷゲﾏげく729 Consequently, I 
IﾗﾐI┌ヴ ┘ｷデｴ BWﾉﾉ ┘ｴﾗ ゲ┌ｪｪWゲデゲ デｴ;デ Iヴｷﾏｷﾐ;ﾉ ﾃ┌ゲデｷIW ヴWaﾉWIデゲ ﾉWゲゲ ﾐWﾗﾉｷHWヴ;ﾉ けｷSWﾗﾉﾗｪ┞げ (as far 
as this thought collective might be said to constitute a singular system) and more 
neoliberalism in practiceく Tｴｷゲ ;ﾐ;ﾉ┞ゲｷゲ ;ヮヮW;ヴゲ デﾗ ゲ┌ヮヮﾗヴデ PWIﾆげゲ IﾗﾐデWﾐデｷﾗﾐ デｴ;デ 
                                                          
719 Bell (n 163) 7. 
720 Larner (n 666) 509. 
721 Bell (n 163) 7. 
722 Ibid 6.  
723 HﾗﾏW OaaｷIWが けVｷﾗﾉWﾐIW Aｪ;ｷﾐゲデ WﾗﾏWﾐげ ふHﾗﾏW OaaｷIW CｷヴI┌ﾉ;ヴ ヱΓΒヶぶ ヱΓΒヶっヶΓ ;ﾐS HﾗﾏW OaaｷIWが けDﾗﾏWゲデｷI 
VｷﾗﾉWﾐIWげ ふHﾗﾏW OaaｷIW CｷヴI┌ﾉ;ヴ ヱΓΓヰぶ ヱΓΓヰっヶヰ. 
724 MWﾏHWヴゲ ﾗa P;ヴﾉｷ;ﾏWﾐデ KWﾐﾐWデｴ Cﾉ;ヴﾆW ;ﾐS Cｴヴｷゲ Gヴ;┞ﾉｷﾐｪ ;ヴW ケ┌ﾗデWS デﾗ デｴｷゲ WﾐS ｷﾐ D;┗ｷS “ﾆｷﾐﾐゲが けCﾗ;ﾉｷデｷﾗﾐ 
Government Penal Policy 2010-ヲヰヱヵげ ふP;ﾉｪヴ;┗W Macmillan 2016) 1. 
725 Legal Aid and Sentencing of Offenders Act 2012, s135 saw the introduction of the youth caution and, youth 
conditional cautions. The reprimand and final warning scheme consequently came to an end and youths may 
now be diverted away from court in excess of two times. 
726 GWﾗヴｪｷﾐ; “デ┌ヴｪWが けUK Pヴｷゲﾗﾐ Pﾗヮ┌ﾉ;デｷﾗﾐ “デ;デｷゲデｷIゲげ ふHﾗ┌ゲW ﾗa Cﾗﾏﾏﾗﾐゲ LｷHヴ;ヴ┞ ヲヰヱΒぶ ヵく  
727 IﾐIヴW;ゲWS Iヴｷﾏｷﾐ;ﾉｷゲ;デｷﾗﾐ ﾗa ﾃ┌┗WﾐｷﾉWゲ ｷゲ ┘ｷSWﾉ┞ ;デデヴｷH┌デWS デﾗ ヮ┌HﾉｷI IﾗﾐIWヴﾐゲ ;Hﾗ┌デ けヮヴﾗHﾉWﾏ ┞ﾗ┌デｴげ 
following the James Bulger killinｪ ｷﾐ ヱΓΓンく TｴW L;Hﾗ┌ヴ ヮ;ヴデ┞げゲ Iヴｷﾏｷﾐ;ﾉ ヴWゲヮﾗﾐゲWゲ デﾗ ヮ┌HﾉｷI ヮWヴIWヮデｷﾗﾐゲ ﾗa け;ﾐデｷ-
ゲﾗIｷ;ﾉ HWｴ;┗ｷﾗ┌ヴげ ;ヴW ;ﾉゲﾗ ┘Wﾉﾉ SﾗI┌ﾏWﾐデWSく   
728 Fﾗヴ ; a┌ﾉﾉ SWaｷﾐｷデｷﾗﾐ ﾗa け;┌ゲデWヴｷデ┞げが ゲWW Cｴ;ヮデWヴ Fﾗ┌ヴく “┌IIｷﾐIデﾉ┞ ヮ┌デが ;┌ゲデWヴｷデ┞ ｷゲ ;ﾐ WIﾗﾐﾗﾏｷI ｷﾏヮWヴ;デｷ┗W デｴ;デ 
sees a reduction in government public spending. 
729 D;┗ｷS “ﾆｷﾐﾐゲが けCﾗ;ﾉｷデｷﾗﾐ Gﾗ┗WヴﾐﾏWﾐデ PWﾐ;ﾉ PﾗﾉｷI┞ ヲヰヱヰ-ヲヰヱヵげ ふP;ﾉｪヴ;┗W M;Iﾏｷﾉﾉ;ﾐ ヲヰヱヶぶ ヲヰΑく 
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neoliberalism comprises けﾗヮヮﾗヴデ┌ﾐｷゲデｷI ゲW;ヴIｴWゲぐ;ﾏWﾉｷﾗヴ;デｷ┗W aｷヴWaｷｪｴデｷﾐｪが デヴｷ;ﾉ-and-error 
governance, devolved experimentation, and thW ヮヴ;ｪﾏ;デｷI WﾏHヴ;IW ﾗa け┘ｴ;デ ┘ﾗヴﾆゲげげく730  
 In this section, I ｴ;┗W ;ヴｪ┌WS デｴ;デ W;Iケ┌;ﾐデげゲ ;ゲゲWヴデｷﾗﾐ デｴ;デ デｴW ﾐW┘ ヮ┌ﾐｷデｷ┗WﾐWゲゲ ｷゲ integral 
to neoliberal ideology ignores how neoliberalism is affected by its operation in practice, 
adapting and shifting to appease its people. I have suggested that whilst there are aspects of 
neoliberal ideology that support a crime control imperative,731 neoliberalism in practice has 
encouraged the criminalisation of domestic abuse. Chapter Four draws out how this crime 
control imperative is reflected in the CPS け┘ﾗヴﾆｷﾐｪ ヮヴ;IデｷIWげ ┘ｴWﾐ ; DA ┗ｷIデｷﾏ ┘ｷデｴSヴ;┘ゲ ｴWヴ 
support for the prosecution.          
             Bearing in mind the complexities and inconsistencies of neoliberalism, Part Two of 
this chapter examines how neoliberal governments have responded to public calls for 
けexpressive justiceげ by, amongst other things, embracing activist groups such as the feminist 
┗ｷﾗﾉWﾐIW ;ｪ;ｷﾐゲデ ┘ﾗﾏWﾐげゲ ﾏﾗ┗WﾏWﾐデく TｴW WaaWIデ ﾗa デｴｷゲ WﾏHヴ;IWが I ;ヴｪ┌W ｷﾐ デｴW ﾐW┝デ ゲWIデｷﾗﾐが 
is the silencing of what were hitherto the discordant demands of feminism. In aligning with 
デｴW ┘ﾗﾏWﾐげゲ ﾏﾗ┗WﾏWﾐデ, neoliberalism gains itself legitimacy whilst simultaneously enjoying 
a second win: the diminishing of feminism as an adversary. 
PART TWO 
4 Neoliberalism, its Convergence with the Feminist Movement and the Implications 
for State Treatment of Domestic Abuse 
Aゲ Hﾗ┌ゲデﾗﾐ ヴｷｪｴデﾉ┞ ヮﾗｷﾐデゲ ﾗ┌デが ﾗﾐWげゲ ヮWヴIWヮデｷﾗﾐ ﾗa デｴW I;┌ゲW(s) of domestic abuse 
┘ｷﾉﾉ ゲｴ;ヮW ﾗﾐWげゲ ヮヴﾗヮﾗゲWS ゲﾗﾉ┌デｷﾗﾐ(s) to the problem.732 As Chapter One described, 
けaWﾏｷﾐｷゲデゲげ ｴ;┗W ┘ｷSWﾉ┞ posited capitalist economic systems build and re-enforce patriarchy, 
and domestic abuse is understood as a manifestation of the structural conditions that have 
evolved. Pointing to this aetiology of domestic abuse is typical of the way feminist legal 
ヮｴｷﾉﾗゲﾗヮｴWヴゲ ｷSWﾐデｷa┞ ｷﾐゲデ;ﾐIWゲ ┘ｴWヴW ヮ;デヴｷ;ヴIｴ┞ ｴ;ゲ けWaaWIデゲ ﾗﾐ デｴW ﾏ;デWヴｷ;ﾉ IﾗﾐSｷデｷﾗﾐゲ ﾗa 
women and girlsげ and the way they then propose to けdevelop reforms to correct gender 
                                                          
730 J;ﾏｷW PWIﾆが け)ﾗﾏHｷW NWﾗﾉｷHWヴ;ﾉｷゲﾏ ;ﾐS デｴW AﾏHｷSW┝デヴﾗ┌ゲ “デ;デWげ ふヲヰヱヰぶ ヱヴふヱぶ TｴWﾗヴWデｷI;ﾉ Cヴｷﾏｷﾐﾗﾉﾗｪ┞ ヱヰヴが 
106. 
731 TｴW け┗ﾗﾉｷデｷﾗﾐ;ﾉげ theory of crime and the need for deterrent sentencing/ committed prosecutions are 
indicative here. 
732 Houston (n 34) 217. 
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ｷﾐﾃ┌ゲデｷIWが W┝ヮﾉﾗｷデ;デｷﾗﾐが ﾗヴ ヴWゲデヴｷIデｷﾗﾐげく733 However, it would be imprudent to lump all feminist 
approaches together with this singular understanding of gender power relations, 
patriarchy734 or even with the existence of patriarchy at all.735 Nonetheless, it may be useful, 
even for the post-modern feminist, to invoke the term けヮ;デヴｷ;ヴIｴ┞げ736 because けデｴｷゲ デ┞ヮW ﾗa 
structural analysis usefully highlights the interconnections between divergent contexts and 
W┝ヮWヴｷWﾐIWゲげ737 and draws together what may otherwise have appeared discrete 
occurrences.           
 Aゲ ; けヴ;SｷI;ﾉげ ﾗヴ けI┌ﾉデ┌ヴ;ﾉげ feminist, Madden-Dempsey calls for prosecutors to act as 
both feminists and representatives of the state to effect consequential and symbolic 
outcomes to reconstitute states and communities as less patriarchal. The United Nations 
Special Rapporteur on Violence against Women adopts and explains her position: 
[P]rosecutors working on cases of domestic violence have the potential and the 
obligation to change the prevailing balance of power [between men and women] by 
taking a strong stance to disempower patriarchal notions. Interventions at this level 
may have both consequential effects in that condemnations of patriarchy can lead to 
changes in socio-cultural norms, as well as intrinsic effects, in that prosecutors . . . 
I;ﾐ HW IﾗﾐゲｷSWヴWS デﾗ HW デｴW けﾏﾗ┌デｴヮｷWIWゲげ of society, and strong statements 
condemning violence against women made on behalf of society through the . . . 
prosecutorial services will make that society less patriarchal.738 
                                                          
733 LWゲﾉｷW Fヴ;ﾐIｷゲ ;ﾐS P;デヴｷIｷ; “ﾏｷデｴが けFWﾏｷﾐｷゲデ Pｴｷﾉﾗゲﾗヮｴ┞ ﾗa L;┘げ ｷﾐ ES┘;ヴS );ﾉデ; ふWSぶが Stanford Encyclopaedia 
of Philosophy (Stanford.edu 2015) available at 
<https://plato.stanford.edu/archives/sum2015/entries/feminism-law/> accessed 14 June 2018. 
734 Carol Smart, as explored in Chapter One, is reluctant to eﾏヮﾉﾗ┞ デｴW デWヴﾏが ヮヴWaWヴヴｷﾐｪ けヮ;デヴｷ;ヴIｴ;ﾉ ヴWﾉ;デｷﾗﾐゲげ 
;ﾐS けヮ;デヴｷ;ヴIｴ;ﾉ ゲデヴ┌Iデ┌ヴWゲげく Tｴｷゲ ｷゲ HWI;┌ゲW ゲｴW ｷゲ ヴWゲｷゲデ;ﾐデ デﾗ ｷﾐ┗ﾗﾆｷﾐｪ ; ヴｷｪｷS ゲ┞ゲデWﾏ ┘ｷデｴ ;ﾐ┞ IﾗﾐIヴWデW H;ゲW 
and explanation, preferring fluidity in definitional terms in Smart, Feminism and the Power of Law (n 189). 
735 The approach might be considered overly deterministic and fails to recognise that institutions, practices and 
arrangements are not ﾏﾗﾐﾗﾉｷデｴｷIく F┌ヴデｴWヴﾏﾗヴWが ;ゲ “ﾐｷSWヴ ｴ;ゲ ヮﾗｷﾐデWS ﾗ┌デが デ;ﾉﾆｷﾐｪ ｷﾐ デWヴﾏゲ ﾗa けヮ;デヴｷ;ヴIｴ┞げ ﾗヴ 
けI;ヮｷデ;ﾉｷゲﾏげ I;ﾐ ヴWaffirm the very arrangements we are aiming to deconstruct: けTﾗ デ;ﾉﾆ ;Hﾗ┌デ I;ヮｷデ;ﾉｷゲデ 
economic systems or patriarchal relations means that certain gender identities, roles, languages, ideologies, 
ways of knowing and types of knowledge are reinforced, welcomed and otherwise more likely to occurくげ 
L;┌ヴWWﾐ “ﾐｷSWヴが けTﾗ┘;ヴS “;aWヴ “ﾗIｷWデｷWゲぎ P┌ﾐｷゲｴﾏWﾐデが M;ゲI┌ﾉｷﾐｷデｷWゲ ;ﾐS VｷﾗﾉWﾐIW Aｪ;ｷﾐゲデ WﾗﾏWﾐげ ふヱΓΓΒぶ ンΒふヱぶ 
British Journal of Criminology 1, 4. 
736 ‘ﾗゲWﾏ;ヴ┞ H┌ﾐデWヴが けMｷIｴWﾉﾉW M;SSWﾐ-Dempsey: Prosecuting Domestic VioleﾐIWぎ A PｴｷﾉﾗゲﾗヮｴｷI;ﾉ Aﾐ;ﾉ┞ゲｷゲげ 
(2010) 18 Feminist Legal Studies 195, 196. 
737 M┌ﾐヴﾗが けVｷﾗﾉWﾐIW Aｪ;ｷﾐゲデ WﾗﾏWﾐが けVｷIデｷﾏｴﾗﾗSげ ;ﾐS デｴW ふNWﾗぶLｷHWヴ;ﾉ “デ;デWげ ふﾐ ヱヰぶ ヲンΑく 
738 Y;ﾆｷﾐ Eヴデ┌ヴﾆが けIﾐデWｪヴ;デｷﾗﾐ ﾗa デｴW H┌ﾏ;ﾐ ‘ｷｪｴデゲ ﾗa WﾗﾏWﾐ ;ﾐS デｴW GWﾐSWヴ PWヴゲヮWIデｷ┗Wぎ VｷﾗﾉWﾐIW Against 
WﾗﾏWﾐぎ TｴW D┌W DｷﾉｷｪWﾐIW “デ;ﾐS;ヴSゲ ;ゲ ; Tﾗﾗﾉ aﾗヴ デｴW Eﾉｷﾏｷﾐ;デｷﾗﾐ ﾗa VｷﾗﾉWﾐIW Aｪ;ｷﾐゲデ WﾗﾏWﾐげ ふヲヰヰヶぶ ‘Wヮﾗヴデ 
of the Special Rapporteur on Violence against Women, its Causes and Consequences, to the United Nations 
Commission on Human Rights, E/CN.4/2006/61 cited in Michelle Madden-Dempsey けTﾗ┘;ヴS ; Feminist Sttate: 
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The assertion here is that the criminal law can be an effective instrument in changing 
societal norms. At one level, this might mean that convicted assailants, sentenced to 
domestic abuse community programmes, will have to confront the wrongness of their 
offending behaviour; or that prosecutorial pursuit will improve a victim safety or her sense 
of empowerment.739 At another level, Kahan explains that simply by labelling conduct as 
けｷﾉﾉWｪ;ﾉげ ﾗﾐWげゲ けﾏﾗヴ;ﾉ ;ヮヮヴ;ｷゲ;ﾉげ ﾗa デｴW HWｴ;┗ｷﾗ┌ヴ ｷゲ ｷﾏヮ;IデWSく740 Kahan explains that if peers 
;ﾉゲﾗ SWﾐﾗ┌ﾐIW デｴW HWｴ;┗ｷﾗ┌ヴが デｴW ｷﾐaﾉ┌WﾐIW ﾗﾐ ﾗﾐWげゲ ﾗ┘ﾐ ﾏﾗヴ;ﾉ view is significant.741 Where 
the criminal law and its agents come progressively to condemn the contested behaviour 
ｷﾐIヴWﾏWﾐデ;ﾉﾉ┞ ﾗ┗Wヴ デｷﾏW デｴヴﾗ┌ｪｴ IﾗﾐゲｷゲデWﾐデ ;ヮヮﾉｷI;デｷﾗﾐ ﾗa デｴW ﾉ;┘が デｴWﾐ デｴW WaaWIデ ｷゲ け; ┘;┗W 
ﾗa IﾗﾐSWﾏﾐ;デｷﾗﾐげ ┘ｴｷIｴ ┘ｷﾉﾉ ゲﾉﾗ┘ﾉ┞ HWｪｷﾐ デﾗ HヴW;k the grip of the norm.742 Uﾉデｷﾏ;デWﾉ┞が けｷデ 
might well initiate a process that culminates in the near eradication of the contested norm 
;ﾐS デｴW ;ゲゲﾗIｷ;デWS デ┞ヮWゲ ﾗa HWｴ;┗ｷﾗ┌ヴげく743 This is the process that Madden-Dempsey relies 
upon when she asserts that pursuing けゲデヴﾗﾐｪ I;ゲWゲげ ﾗa SﾗﾏWゲデｷI ;H┌ゲW ┘ｷﾉﾉ ヴWﾐSWヴ ゲﾗIｷWデ┞ 
less patriarchal.          
 Despite criminal prosecutions having the potential to challenge intimate partner 
abuse as normatively acceptable, early second-wave feminists in England and Wales did not 
exploit its potential. Chapter One suggested this was in part linked to the legacy of 
welfarism in Britain, a tradition of mistrust of the police and criminal justice system which 
was staffed almost exclusively by men744 and due to government and Home Office refusals 
to criticise policing practice.745 As such, Gregory and Lees indicate that, despite the obvious 
failures of the police in Britain to deal with domestic violence adequately, it was not until 
the mid-1980s that national policing and crime policies were targeted by feminists for 
reform in this area.746 Bearing the above factors in mind, it is not surprising that early 
second-wave domestic violence campaigners focused their energies on improving social 
                                                                                                                                                                                    
What DﾗWゲ けEaaWIデｷ┗Wげ Prosecution of Domestic Violence MW;ﾐいげ (2007) 70(6) The Modern Law Review 908, 
909. 
739 Madden-Dempsey, Prosecuting Domestic Violence (n 52) 164. 
740 D;ﾐ K;ｴ;ﾐが けGWﾐデﾉW N┌SｪWゲ ┗ゲく H;ヴS “ｴﾗ┗Wゲぎ “ﾗﾉ┗ｷﾐｪ デｴW “デｷIﾆ┞ Nﾗヴﾏゲ PヴﾗHﾉWﾏげ ふヲヰヰヰぶ Uﾐｷ┗Wヴゲｷデ┞ ﾗa CｴｷI;ｪﾗ 
Law Review 607, 613. 
741 Ibid 614. 
742 Ibid 609. 
743 Ibid 609. 
744 Rebecca Dobash and Russell Dobash, Women, Violence and Social Change (Routledge 2003) 209. 
745 Gottschalk (n 243) 142. 
746 Jeanne Gregory and Susan Lees, Policing Sexual Assault (Routledge 1999) 10 refers to the work of Susan 
Edwards, Policing Domestic Violence: Women, the Law and the State (Sage 1989). 
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policies to find permanent solutions for women; public housing, health care and economic 
independence (through state benefits) were all targeted. The solution, as far as these early 
domestic violence advocates were concerned, was premised on directly alleviating 
structural factors that kept women in abusive situations. In addition to that, feminists 
continued to provide the context to violence against women in terms of providing a 
theoretical framework to explain gendered abuse.747      
 The ゲｴｷaデ ｷﾐ aWﾏｷﾐｷゲデゲげ ;デデWﾐデｷﾗﾐ デﾗ┘;ヴSゲ Iヴｷﾏｷﾐ;ﾉ ヴWゲヮﾗﾐゲWゲ ｷﾐ デｴW ヱΓΒヰゲが ﾏｷght have 
been sparked by reductions in refuge funding under Thatcher as part of a neoliberal rolling 
back of the welfare state748 and ﾗa けヴWIﾗﾐゲデヴ┌Iデぷｷﾐｪへ ヮ┌HﾉｷI ;Sﾏｷﾐｷゲデヴ;デｷﾗﾐ ;ゲ ヮ;ヴデ ﾗa デｴW 
ﾏ;ヴﾆWデ ヮﾉ;IWげく749 The shift in aWﾏｷﾐｷゲデゲげ focus happened despite the HﾗﾏW OaaｷIWげゲ けゲデヴ;デWｪｷI 
ゲ┌ヮヮﾗヴデげ750 of expanded victim support services to include domestic and sexual abuse 
victims and its exclusion of violent and sexual offenders from the Criminal Justice Act 1991 
(which had the effect of enabling longer sentences for commission of those crimes). It has 
HWWﾐ ;ヴｪ┌WS デｴ;デ ゲ┌Iｴ ﾏﾗ┗Wゲ ┘WヴW SWヮﾉﾗ┞WS ;ゲ ; ┘;┞ けデﾗ ┌ﾐSWヴI┌デ デｴW ┘ﾗヴﾆ ﾗa aWﾏｷﾐｷゲデ 
ｷﾐゲヮｷヴWS ｪヴﾗ┌ヮゲげ751 and contrast with feminist agendas of more recent neoliberal 
governments which explicitly describe violence against women as a symbol and strategy of 
patriarchy.752          
 Feminists and neoliberals have common goals with respect to violent crime 
perpetrated against women; they both want to see its eradication. However, despite 
neoliberal rhetoric which adopts feminist reasoning about gender inequality and VAW, their 
ﾏﾗデｷ┗;デｷﾗﾐ;ﾉ けﾃ┌ﾏヮｷﾐｪ ﾗaa ヮﾗｷﾐデゲげ SｷaaWヴく Fﾗヴ ﾐWﾗﾉｷHWヴ;ﾉ ｪﾗ┗Wヴﾐments intent on providing the 
conditions under which populations can exercise their freedom and realise their full 
potential, prosecuting violence against women is vital because criminal prosecutions can 
Wヴ;SｷI;デW ｷﾐゲWI┌ヴｷデ┞ ;ﾐS デｴW ヴｷゲﾆ ﾗa a┌デ┌ヴW ｴ;ヴﾏき けTｴW Iﾉ;ｷﾏ ┌ﾉデｷﾏ;デWﾉ┞ ｷゲ デｴ;デ デｴW Iヴｷﾏｷﾐ;ﾉ 
ヮヴﾗIWゲゲ ｷゲ ; ヮﾗゲｷデｷ┗W ｪ┌;ヴ;ﾐデﾗヴ ﾗa ゲﾗIｷ;ﾉ aヴWWSﾗﾏげく753 Furthermore, I have already explored 
ｴﾗ┘ け┗ﾗﾉｷデｷﾗﾐ;ﾉ デｴWﾗヴｷWゲげ ﾗa IヴｷﾏW ;ゲ けｷﾐSｷ┗ｷS┌;ﾉ IｴﾗｷIWげが SWゲWヴ┗ｷﾐｪ ﾗa ヮ┌ﾐｷゲｴﾏWﾐデが ;ヴW 
entirely consistent with neoliberal ideas about freedom, choice, individualism and 
                                                          
747 Buzawa and Buzawa (n 82) 68. 
748 Gottschalk (n 243) 155. 
749 Nicola LaIW┞が けGﾗ┗WヴﾐﾏWﾐデ ;ゲ M;ﾐ;ｪWヴが Cｷデｷ┣Wﾐ ;ゲ Cﾗﾐゲ┌ﾏWヴぎ TｴW C;ゲW ﾗa デｴW Cヴｷﾏｷﾐ;ﾉ J┌ゲデｷIW AIデ ヱΓΓヱげ 
(1994) 57(4) Modern Law Review 534, 553. 
750 Gottschalk (n 243) 155. 
751 Ibid 155. 
752 M┌ﾐヴﾗが けVｷﾗﾉWﾐIW Aｪ;ｷﾐゲデ WﾗﾏWﾐが けVｷIデｷﾏｴﾗﾗSげ ;ﾐS デｴW ふNWﾗぶLｷHWヴ;ﾉ “デ;デWげ ふﾐ ヱヰぶ ヲン4. 
753 Packer (n 518) 10. 
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responsibilisation.          
 Feminist motivations, just as neoliberal motivations, for engaging the criminal law 
include protecting victims and bringing perpetrators to account. However, crucially, for 
feminists, treating domestic abuse as a crime challenges attitudes that can be used by some 
men to justify their violent behaviour. In turn, these violent and controlling behaviours have 
been blamed for perpetuating patriarchal structures and relations. For this reason, Houston 
has suggested that criminal prosecution is a distinctively feminist interpretation of domestic 
violence understood by feminist structural theory and the aetiology of domestic abuse as 
けヮ;デヴｷ;ヴIｴ;ﾉ aﾗヴIWげく754 E┗Wヴ┞ デｷﾏW ; ﾏ;ﾐ ｷゲ ;ヴヴWゲデWS aﾗヴ SﾗﾏWゲデｷI ;H┌ゲWが ゲﾗIｷWデ┞げゲ ゲW┝ｷゲデ ｷSW;ﾉゲ 
are challenged. Hoyle has asserted, therefore, that incorporation of the feminist movement 
into criminal justice practice is testament to the achievements of second-wave feminism and 
the way it continues to challenge mainstream thought.755    
 けGovernance feministsげ,756 satisfied that criminal prosecution is a preferred response 
because it offers protection for women and deterrence to men, have found neoliberal 
governance けparticularly hospitableげ.757 けGovernance feministsげ engage the state on its own 
terms and have exploited legal and political opportunities not only to analyse and critique 
the existing order but also to devise and pursue pragmatic reforming solutions. Resonant 
more with けradicalげ feminist analysis, most notably that of MacKinnon, けgovernance 
feministsげ SWWﾏ デｴ;デ ﾉW;┗ｷﾐｪ デｴW ﾉ;┘ け┌ﾐSWaWﾐSWSげ ;ﾉﾉﾗ┘ゲ ﾏWﾐ デﾗ ｷﾏヮヴWゲゲ ヮ;デヴｷ;ヴIｴ;ﾉ ﾐﾗヴﾏゲ 
without challenge. Moreover, failure to engage with the law underestimates its emblematic 
role as an indicator of collective standards.758       
 In what she terms carceral feminism (a derivative of governance feminism) Epstein 
describes how the struggles for justice and empowerment of generations past have been 
recast in carceral terms.759 Not only relying on juridical means, carceral feminists more 
                                                          
754 Houston (n 34) 217. 
755 Sandra Walklate, The Handbook of Victims and Victimology (Taylor and Francis 2012) 122. Chantal Thomas 
;ﾉゲﾗ ;ゲゲWヴデゲ デｴ;デ ;ﾐ┞ ;IIﾗ┌ﾐデ ﾗa けｪﾗ┗Wヴﾐ;ﾐIW aWﾏｷﾐｷゲﾏげ ゲｴﾗ┌ﾉS aｷヴゲデ ;ﾐS aﾗヴWﾏﾗゲデ ;Iﾆﾐﾗ┘ﾉWSｪW デｴW ｴ┌ｪW ゲデヴides 
デｴ;デ ｴ;┗W HWWﾐ ﾏ;SW H┞ デｴW ﾏﾗ┗WﾏWﾐデ ｷﾐ デｴW a;IW ﾗa ｷﾐゲデｷデ┌デｷﾗﾐ;ﾉ ヴWゲｷゲデ;ﾐIW ｷﾐ J;ﾐWデ H;ﾉﾉW┞ Wデ ;ﾉが けFrom the 
International to the Local in Feminist Legal Responses to Rape, Prostitution/Sex Work, and Sex Trafficking: Four 
Studies in Contemporary Governance FWﾏｷﾐｷゲﾏげ ふヲヰヱヶぶ 29 Harvard Journal of Law and Gender 335, 347. 
756 “WW IﾐデヴﾗS┌Iデｷﾗﾐ aﾗヴ SWaｷﾐｷデｷﾗﾐく BヴｷWaﾉ┞が デｴｷゲ SWゲIヴｷHWゲ デｴW IﾗﾏHｷﾐ;デｷﾗﾐ ﾗa デｴW けﾉｷHWヴ;ﾉげ aWﾏｷﾐｷゲデ ゲデヴ;デWｪ┞ ﾗa 
Wﾐｪ;ｪｷﾐｪ ┘ｷデｴ デｴW ゲデ;デWが ┘ｴｷﾉゲデ SWヮﾉﾗ┞ｷﾐｪ けヴ;SｷI;ﾉげ aWﾏｷﾐｷゲデ ;ﾐ;ﾉ┞ゲｷゲ ﾗa gender inequality. 
757 Ibid 341. 
758 Clare McGlynn and Vanessa Munro, Re-thinking Rape Law: International and Comparative Perspectives 
(Routledge 2010) Introduction. 
759 Ibid 236. 
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specifically rely on the threat of incarceration as a mode of discipline and of organising and 
managing behaviours. Hard pressed to find anyone who self-identifies as a carceral feminist, 
デｴW デWヴﾏ ｷゲ ﾏﾗヴW ; けaﾉﾗ;デｷﾐｪ ゲｷｪﾐｷaｷWヴげ760 that encapsulates the mutual collaboration of 
certain practices and ambitions of governance feminists in conjunction with neoliberal 
criminal justice reform programmes. The terms けｪovernance feministげ on one hand and 
けIarceral feministげ on the other have been deployed readily in the literature in relation to 
prostitution and sex trafficking by US scholars in particular.761 However, there are clear 
resonances with the development of how the state in England and Wales approaches 
domestic abuse.762           
 Thus, in the vein of Halley and Epstein, I suggest that a criminal justice response is 
not wholly consistent with feminist structural theories of intimate violent crime. If, as 
feminist violence against women scholars have argued, rape and male violence against 
women are patriarchal expressions and used as tools to maintain (sexual) dominance, then 
criminal law alone is unlikely to upend conventional societal arrangements and ideological 
norms.763 So whilst a criminal justice response clearly begins to address the structural 
causes of domestic abuse to the extent that it begins to challenge beliefs that intimate 
partner abuse is acceptable, it does not directly address, for example, wage inequality, child 
care demands or male privilege. Nor does a criminal justice response begin to holistically 
;SSヴWゲゲ デｴW WIﾗﾐﾗﾏｷI ﾗヴ ゲﾗIｷ;ﾉ a;Iデﾗヴゲ ｷﾐ ┘ﾗﾏWﾐげゲ ﾉｷ┗Wゲ デｴ;デ ﾆWWヮ ┘ﾗﾏWﾐ ｷﾐ ;H┌ゲｷ┗W 
relationships or the reasons that make it substantially more difficult to live apart from him. 
Whilst I accept that law may serve to counter attitudinal conventions about female 
inferiority and subjugation, the criminal pursuit of male perpetrators of domestic abuse may 
only serve to silence or block feminist voicesが ゲ┌Iｴ ;ゲ FｷﾐWﾏ;ﾐげゲ け┗┌ﾉﾐWヴ;Hｷﾉｷデ┞ ;ﾐS ｴ┌ﾏ;ﾐ 
                                                          
760 “┌ﾐW “;ﾐSHWIﾆが けTﾗ┘;ヴSゲ ;ﾐ UﾐSWヴゲデ;ﾐSｷﾐｪ ﾗa C;ヴIWヴ;ﾉ FWﾏｷﾐｷゲﾏ ;ゲ NWﾗﾉｷHWヴ;ﾉ Bｷﾗヮ┘Wヴげ (2012) Annual 
Conference of the Canadian Political Science Association, University of Alberta. Available at <http://www. 
cpsa-acsp. ca/papers2012/Sandbeck. pdf> accessed 18 May 2017. 
761 For example, Janet Halley, Prabha Kotiswaren, Hila Shamir and Chantal Thomasが けFヴﾗﾏ デｴW IﾐデWヴﾐ;デｷﾗﾐ;ﾉ デﾗ 
the Local in Feminist Legal Responses to Rape, Prostitution/Sex Work, and Sex Trafficking: Four Studies in 
CﾗﾐデWﾏヮﾗヴ;ヴ┞ Gﾗ┗Wヴﾐ;ﾐIW FWﾏｷﾐｷゲﾏげ ふヲヰヱヶぶ 29 Harvard Journal of Law and Gender 335; and Elizabeth 
BWヴﾐゲデWｷﾐが けC;ヴIWヴ;ﾉ PﾗﾉｷデｷIゲ ;ゲ GWﾐSWヴ J┌ゲデｷIWい TｴW さTヴ;aaｷI ｷﾐ WﾗﾏWﾐざ ;ﾐS NWﾗﾉｷHWヴ;ﾉ CｷヴI┌ｷデゲ ﾗa CヴｷﾏWが “W┝が 
;ﾐS ‘ｷｪｴデゲげ ふヲヰヱヲぶ ヴヱ TｴWﾗヴ┞ ;ﾐS “ﾗIｷWデ┞ ヲンンく 
762 As the following extract from the Home Office Violence Against Women and Girls Policy document 
illustrates: けVｷﾗﾉWﾐIW ;ｪ;ｷﾐゲデ ┘ﾗﾏWﾐ ;ﾐS ｪｷヴﾉゲ ふVAWGぶ ;ヴW ゲWヴｷﾗ┌ゲ IヴｷﾏWゲく TｴWゲW IヴｷﾏWゲ ｴ;┗W ; ｴ┌ｪW ｷﾏヮ;Iデ ﾗﾐ 
our economy, health services, and the criminal justice system. Protecting women and girls from violence, and 
supporting victims and survivors of sex┌;ﾉ ┗ｷﾗﾉWﾐIWが ヴWﾏ;ｷﾐゲ ; ヮヴｷﾗヴｷデ┞ ﾗa デｴｷゲ ｪﾗ┗WヴﾐﾏWﾐデくげ HﾗﾏW OaaｷIW. 
けPﾗﾉｷI┞ぎ  Violence Against Women and Girlsげ available at <https://www.gov.uk/government/policies/violence-
against-women-and-girls> accessed 19 May 2017 
763 See, for example, Smart, Feminism and the Power of Law (n 189). 
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IﾗﾐSｷデｷﾗﾐげ ｷﾐｷデｷ;デｷ┗Wが that seek the wholesale re-structuring of society. As Smart has argued, 
the greatest opportunities might actually arise from a move away from the law towards less 
regulation. Snider, too, recognises that by moving away from law we make space and 
ヮﾗゲゲｷHｷﾉｷデ┞ aﾗヴ けIヴW;デｷﾐｪ ;ﾉデWヴﾐ;デｷ┗W ﾏﾗSWﾉゲが ﾗa Wﾐ┗ｷゲ;ｪｷﾐｪ SｷaaWヴWﾐデ ┘;┞ゲ ﾗa ゲWWｷﾐｪ デﾗ Iﾗ┌ﾐデWヴ 
the dead weight of hegemony, for acceptance of the status quo rests heavily on notions that 
ｷデ Iﾗﾐゲデｷデ┌デWゲ デｴW ﾐWIWゲゲ;ヴ┞ ;ﾐS ｷﾐW┗ｷデ;HﾉW ﾗヴSWヴｷﾐｪ ﾗa デｴW ┘ﾗヴﾉSげく764  
For those reasons, some feminists have argued that the criminal justice system 
ought not to be considered as feministsげ most preferred ally. Some violence against women 
feminists have expressed concern about replacing ; ﾏ;ﾐげゲ domination over his female 
partner with state domination.765 TｴWヴW ;ヴW ゲﾗﾏW aWﾏｷﾐｷゲデゲ ┘ｴﾗ Sﾗ ﾐﾗデ ゲWW デｴW ゲデ;デWげゲ ヮﾉ;IW 
in the private lives of women766 or at least to the extent that women do not wish it.767 Just 
as the systemic male domination of the institutions of criminal justice has been held 
responsible for past official inaction, some feminists have been reluctant to transfer 
┘ﾗﾏWﾐげゲ ヮヴﾗデWIデｷﾗﾐ ｷﾐデﾗ けﾏWﾐげゲげ ｴ;ﾐSゲく768  Finally, it has been argued that the criminal 
ﾃ┌ゲデｷIW ゲ┞ゲデWﾏ ｴ;ゲ HWWﾐ ゲWWﾐ デﾗ ﾉWｪｷデｷﾏｷゲW ┗;ヴｷﾗ┌ゲ ｪヴﾗ┌ヮゲげ ﾗヮヮヴWゲゲｷﾗﾐき aﾗヴ W┝;ﾏヮﾉW デｴW ヮﾗﾗヴが 
ethnic minorities and the homeless.769 All these factors are in addition to the practical 
ﾐWｪ;デｷ┗W WaaWIデゲ デｴ;デ ; Iヴｷﾏｷﾐ;ﾉ ﾃ┌ゲデｷIW ヴWゲヮﾗﾐゲW ﾏ;┞ ｴ;┗W ﾗﾐ ; ┘ﾗﾏ;ﾐげゲ safety, the impact 
on her finances due to imposition of fines on her partner, the disruption of parental contact 
with children, the referral to social services of her children and the risks associated with 
secondary victimisation through giving evidence in court. A strong criminal justice response, 
at once protectionist and interventionist, might signal that feminism has successfully 
engaged the state to adopt their frames of analysis as far as violence against women is 
concerned. However, the expansion of criminal justice in line with neoliberal agendas may 
not represent progress from a social democratic perspective. Furthermore, as my empirical 
analysis in Chapter Four reveals, even criminal prosecutors do not describe domestic abuse 
                                                          
764 Snider (n 636) 27. 
765 Linda Mills, Insult to Injury: Re-thinking our Responses to Intimate Abuse (Princeton University Press 2003). 
766 Barb;ヴ; “;ﾐゲﾗﾐが けCﾗﾏﾏWﾐデが “ヮﾗ┌ゲW AH┌ゲWぎ A Nﾗ┗Wﾉ ‘WﾏWS┞ aﾗヴ ; HｷゲデﾗヴｷI PヴﾗHﾉWﾏげ ふヱΓΑΓぶ Βヴ DｷIﾆ L;┘ 
Review 147, 157 in Houston (n 34) 254-255. Indeed, I have suggested that all other things being equal, an 
affirmative conception of privacy, might inform prosecutor decision-making. 
767 See, for example Mills (n 765) 5. 
768 Houston (n 34) 254. 
769 “┌ゲ;ﾐ “IｴWIｴデWヴが けTﾗ┘;ヴSゲ ;ﾐ Aﾐ;ﾉ┞ゲｷゲ ﾗa デｴW PWヴゲｷゲデWﾐIW ﾗa VｷﾗﾉWﾐIW Aｪ;ｷﾐゲデ WﾗﾏWﾐ ｷﾐ デｴW HﾗﾏWげ ふヱΓΑΓぶ 
Aegis Magazine On Ending Violence Against Women (Feminist Alliance Against Rape) 47-48.  
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in terms of structural gender inequality so the extent to which it will ever be challenged 
through criminal prosecution is questionable.    
Ia デｴW ┌ﾐSWヴﾉ┞ｷﾐｪ ﾉﾗｪｷI ﾗa デｴW ┘ﾗﾏWﾐげゲ ﾏﾗ┗WﾏWﾐデ ｴ;ゲ HWWﾐ ゲﾗIｷ;ﾉ Iｴ;ﾐｪW デﾗ WﾐS 
domestic abuse, then in seeking law reforms and criminal justice responsiveness, the 
┘ﾗﾏWﾐげゲ ﾏﾗ┗WﾏWﾐデ ｴ;ゲ ゲ┌aaWヴWS ﾏﾗヴW デｴ;ﾐ ┌ﾐｷﾐデWﾐSWS Iﾗヴﾗﾉﾉ;ヴｷWゲ ﾗa ﾃﾗｷﾐｷﾐｪ aﾗヴIWゲ ┘ｷデｴ 
the sデ;デW ┘ｴｷIｴ Iﾗ┌ﾉS HW IﾗﾐゲｷSWヴWS けﾃ┌ゲデ Iﾗﾉﾉ;デWヴ;ﾉ S;ﾏ;ｪW ｷﾐ デｴW ｪWﾐSWヴ ┘;ヴげく770 Rather, 
B┌ﾏｷﾉﾉWヴ ｷゲ ヴｷｪｴデ ┘ｴWﾐ ゲｴW ;ゲゲWヴデゲ デｴ;デ デｴW けﾏ;ｷﾐゲデヴW;ﾏｷﾐｪげ ﾗa デｴW ﾏﾗ┗WﾏWﾐデ ｴ;ゲ ヴWゲ┌ﾉデWS ｷﾐ 
an allegiance with a neoliberal pursuit of social control.771 Gotell, too, refers to the atomised 
framing of the criminal law as detracting from violence against women as a gender equality 
issue. Conceived as crime, violence against women appears reconstructed as a consequence 
of failed responsibilisation and consequently potential for future law reform to address 
ongoing gender inequity is diminished. Even in the shadow of neoliberal government 
rhetoric which recognises violence against women as a systemic manifestation,772 if the 
tendency is towards criminalisation then the effect is towards de-contextualisation and 
individualisation.773           
 TｴW ┘ﾗﾏWﾐげゲ ﾏﾗ┗WﾏWﾐデげゲ ヮ;ヴデﾐWヴゲｴｷヮ ┘ｷデｴ ﾐWﾗﾉｷHWヴ;ﾉｷゲﾏ ;ﾐS ｷデゲ ┗ﾗﾉｷデｷﾗﾐ;ﾉ デｴWﾗヴy of 
crime sees the integration of domestic abuse into the routine business of crime control, 
complete with its professional language, rational categorisations and, as I explore below, 
managerial tendencies. Gruber sums up the ヮﾗゲｷデｷﾗﾐ デｴ┌ゲぎ けヴ;デｴWヴ デｴ;ﾐ デhe criminal justice 
system adopting a feminist agenda, feminist reformers essentially adopted the criminal 
ﾃ┌ゲデｷIW ゲ┞ゲデWﾏげゲ ;ｪWﾐS;げく774 With criminal justice used as a primary framework to meet 
┘ﾗﾏWﾐげゲ ゲ;aWデ┞ ﾐWWSゲが ｷa IﾗﾐIWヮデゲ ﾉｷﾆW ヮ;デヴｷ;ヴIｴ┞ ﾗヴ ゲW┝┌;ﾉ Sﾗﾏｷnation were ever 
considered they would only be so as far as they were applicable to a highly rational 
conception of surveillance, diagnosis or social control.775      
 Annette Ballinger concurs. In her recommendations for the 2011 incoming coalition 
                                                          
770 Bumiller (n 40) 15. 
771 Ibid 15. 
772 “WWが aﾗヴ W┝;ﾏヮﾉWが Cヴﾗ┘ﾐ PヴﾗゲWI┌デｷﾗﾐ “Wヴ┗ｷIWが けVｷﾗﾉWﾐIW Aｪ;ｷﾐゲデ WﾗﾏWﾐ ;ﾐS Gｷヴﾉゲ ‘Wヮﾗヴデ ヲヰヱヵ-ヲヰヱヶげ ふヲヰヱヶぶ 
3 available at <http://www.cps.gov.uk/publications/docs/cps_vawg_report_2016.pdf> accessed 19 May 2017.  
773 LｷゲW GﾗデデWﾉﾉが けC;ﾐ;Sｷ;ﾐ “W┝┌;ﾉ Aゲゲ;┌ﾉデ L;┘ぎ NWﾗﾉｷHWヴ;ﾉｷゲﾏ ;ﾐS デｴW Eヴﾗゲｷﾗﾐ ﾗa FWﾏｷﾐｷゲデ IﾐゲヮｷヴWS L;┘ ‘Waﾗヴﾏゲげ 
in Clare McGlynn and Vanessa Munro (eds), Re-thinking Rape Law: International and Comparative Perspectives 
(Routledge 2010) 209 -223. 
774 A┞; Gヴ┌HWヴが けA さNWﾗ-FWﾏｷﾐｷゲデざ AゲゲWゲゲﾏWﾐデ ﾗa ‘;ヮW ;ﾐS DﾗﾏWゲデｷI VｷﾗﾉWﾐIW ‘Waﾗヴﾏ L;┘げ ふヲヰヱヲぶ GWﾐSWヴが 
Race and Justice 583, 589. 
775 Bumiller (n 40) 13. 
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governmeﾐデが ゲｴW ;II┌ゲWゲ デｴW ヮヴWIWSｷﾐｪ ｪﾗ┗WヴﾐﾏWﾐデげゲ VAW ゲデヴ;デWｪｷWゲ ;ゲ ｴ;┗ｷﾐｪ 
け┌ﾐSWヴﾏｷﾐWS デｴW ｪWﾐSWヴWS ﾐ;デ┌ヴW ﾗa SﾗﾏWゲデｷI ┗ｷﾗﾉWﾐIWぐ ヴWSWaｷﾐｷﾐｪ ぷｷデへ ;ゲ ｪWﾐSWヴ-
ﾐW┌デヴ;ﾉげく776 She asserts this is so because in tackling the gendered violence problem as 
crime, what becomes pヴｷﾗヴｷデｷゲWS ;ヴW ヮﾗﾉｷIW デ;ヴｪWデゲ ;ﾐS Iヴｷﾏｷﾐ;ﾉ ﾃ┌ゲデｷIW ｪﾗ;ﾉゲが ﾐﾗデ ┘ﾗﾏWﾐげゲ 
safety. Chapter Four of this thesis lends support to this proposition. Pro-arrest initiatives 
and pro-prosecution emphases are pursued by criminal justice actors as the end in 
themselves and VAW becomes one piece of a broader government programme to reduce 
crime and bring perpetrators to account. A criminal justice approach to VAW also fails 
women because it detracts from proper funding for refuges or rape crisis centres which 
have been shown to support women who may not call on the CJS at all.777 
 Furthermore, neoliberal strategies focused on assisting victims of abuse have tended 
to emphasise individual explanations of the occurrence (with the neoliberal emphasis of 
け┘ﾗヴﾆ ﾗﾐ デｴW ゲWﾉaげ ;デ デhe fore) rather than looking for more comprehensive understandings 
デｴ;デ ﾏｷｪｴデ Iﾗ┌ﾐデWヴ;Iデ Hヴﾗ;SWヴ aﾗヴﾏゲ ﾗa SｷゲIヴｷﾏｷﾐ;デｷﾗﾐ ｷﾐ ┘ﾗﾏWﾐげゲ ﾉｷ┗Wゲく Iﾐ ゲｴﾗヴデが H┞ 
understanding crime as the choice of individual actors, the heteropatriarchal social order is 
left unchallenged.778 Through reactive criminal responses once victims make themselves 
known, rather than proactive preventative strategies before victimisation has occurred, 
there has been an emphatic failure to confront male power and its associated violence.779 
Bumiller persuasively suggests, therefore, that any stall in the progress of the social reform 
デｴW ┘ﾗﾏWﾐげゲ ﾏﾗ┗WﾏWﾐデ ゲWWﾆゲ ｷゲ ;ゲ ; IﾗﾐゲWケ┌WﾐIW ﾗa デｴW ﾐWﾗﾉｷHWヴ;ﾉ けappropriationげ of the 
feminist movement. The next section explores the way that neoliberal strategies and 
priorities play out in the CPS, a self-ヮヴﾗaWゲゲWS けｷﾐSWヮWﾐSWﾐデげ ｷﾐゲデｷデ┌デｷﾗﾐく  
 
PART THREE 
5 The けIﾐSWヮWﾐSWﾐceげ of the CPS and the Influence of Quasi-Neoliberal Priorities on 
Domestic Abuse Prosecutions 
Iﾐ ;ﾐゲ┘Wヴｷﾐｪ デｴW ヴWゲW;ヴIｴ ケ┌Wゲデｷﾗﾐが けｴﾗ┘ ﾏｷｪｴデ ﾐWﾗﾉiberalism have contributed to 
the current prosecutorial approach to domestic abuseげ, I want now to explore the 
                                                          
776 AﾐﾐWデデW B;ﾉﾉｷﾐｪWヴが けLWゲゲﾗﾐゲ aﾗヴ デｴW Iﾗ;ﾉｷデｷﾗﾐげ ふヲヰヱヱぶ Cヴｷﾏｷﾐ;ﾉ J┌ゲデｷIW M;デデWヴゲ ヱヶが ヱΑく 
777 Ibid 16. 
778 Ibid 17. 
779 Maggie Wykes and Kirsty Welsh, Violence, Gender & Justice (Sage 2009). 
145 
 
mechanisms and workings of the CPS. I draw out the factors, institutions and systems 
external to the organisation which play a part in its operation and show how the CPS is not 
an island, impervious to either direct or indirect influence from pervading neoliberal 
discourse and governmentality. I show that the CPS must be responsive, reactive and 
accommodating of various influential dynamics; from the police to public opinion. There is a 
ﾉｷﾐﾆ ｴWヴW デﾗ FｷﾐWﾏ;ﾐげゲ ┗┌ﾉﾐWヴ;Hｷﾉｷデ┞ デｴWﾗヴ┞ SｷゲI┌ゲゲWS ｷﾐ Cｴ;ヮデWヴ T┘ﾗが ﾗﾐﾉ┞ ｷﾐ デｴｷゲ Iｴ;ヮデWヴ, 
instead of highlighting the vulnerability of individuals, it is noted that institutions such as the 
CPS are also vulnerable to societal structuring. Moreover, the quasi-neoliberal practices and 
priorities described here, stand in stark contrast to the priorities advocated in デｴW けﾉｷ┗WS 
ゲ┌HﾃWIデげ of Chapter Two.         
 It starts by looking at how and why the CPS was formed in 1986. Its creation was 
recommended by the Royal Commission on Criminal Procedure 1981 ふTｴW Pｴｷﾉﾉｷヮげゲ 
Report).780 The ヮヴﾗヮﾗゲ;ﾉ I;ﾏW ﾗﾐ デｴW H;Iﾆ ﾗa IWﾐデ┌ヴｷWゲ ﾗa けﾐﾗデﾗヴｷﾗ┌ゲﾉ┞ ヴ;ﾏゲｴ;IﾆﾉWげ781 police 
prosecutions that were piecemeal in approach and undirected and non-uniform across 
ｪWﾗｪヴ;ヮｴｷWゲく TｴW Pｴｷﾉﾉｷヮゲげ ヴWヮﾗヴデげゲ ﾏﾗデｷ┗;デｷﾗﾐ ｷﾐ ヴWIﾗﾏﾏWﾐSｷﾐｪ ; ゲｷﾐｪﾉW ヮヴﾗゲWI┌デｷﾗﾐ 
authority was to unify the standard of decision-making across regions and to reduce the 
numbers of weak cases that were resulting in high numbers of judge directed acquittals. The 
report announced that, whilst offenders needed to be brought to justice, the rights of the 
accused must be respected and secured; this followed criticism levied at police prosecutions 
that had seen errors and miscarriages of justice throughout the 1970s.782 TｴW Pｴｷﾉﾉｷヮゲげ 
Report recommendation also recognised that the functions of investigation and the decision 
to prosecute should be made separate because, once invested in the investigation stage, 
ﾗaaｷIWヴゲ けIﾗ┌ﾉS ﾐﾗデ HW ヴWﾉｷWS ﾗﾐ デﾗ ﾏ;ﾆW ; a;ｷヴ SWIｷゲｷﾗﾐ ┘ｴWデｴWヴ デﾗ ヮヴﾗゲWI┌デWげく783    
 TｴW デﾗﾐW ﾗa デｴW Pｴｷﾉﾉｷヮゲげ ‘Wヮﾗヴデ ┘;ゲ デｴ;デ H;ﾉ;ﾐIW ﾐWWSWS デﾗ HW ヴWゲデﾗヴWS HWデ┘WWﾐ デｴW 
rights of the defence and prosecution and also between the community and the suspect.784 
When the Police and Criminal Evidence Act 1984 was introduced, its purpose, therefore, 
                                                          
780 Royal Commission on Criminal Procedure 1981 (Cmnd 8092) and its supplement The Investigation and 
Prosecution of Criminal Offences in England and Wales: The Law and Procedure (Cmnd 8092-1). 
781 Fヴ;ﾐIｷゲ BWﾐﾐｷﾗﾐが けTｴW NW┘ PヴﾗゲWI┌デｷﾗﾐ Aヴヴ;ﾐｪWﾏWﾐデゲげ ぷヱΓΒヶへ Cヴｷﾏｷﾐ;ﾉ L;┘ ‘W┗ｷW┘ ンが ンく 
782 JU“TICEぎ Cヴｷﾏｷﾐ;ﾉ J┌ゲデｷIW CﾗﾏﾏｷデデWWが けTｴW PヴﾗゲWI┌デｷﾗﾐ PヴﾗIWゲゲ ｷﾐ Eﾐｪﾉ;ﾐS ;ﾐS W;ﾉWゲぎ  ‘Wヮﾗヴデ H┞げ ぷヱヰΑヰへ 
Criminal Law Review 668. 
783 Cヴﾗ┘ﾐ PヴﾗゲWI┌デｷﾗﾐ “Wヴ┗ｷIWが けHｷゲデﾗヴ┞げ available at <https://www.cps.gov.uk/about/history.html> accessed 13 
March 2017. 
784 MｷIｴ;Wﾉ );ﾐSWヴが けPACE (The Police and Criminal Evidence Act 1984): Past, Present, and Futureげ ふヲヰヱヲぶ 
London School of Economics Law, Society and Economy Working Papers 1. 
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was to provide a framework for the fair exercise of police powers; it aimed to deliver 
standardised practice and make suspects aware of their rights. In fact, PACE proved 
controversial because the Act saw the extension of a number of police powers; in relation to 
searches, arrests and the treatment of detainees in police custody. It was for that reason, 
according to Sanders, that ;ﾐ ｷﾐSWヮWﾐSWﾐデ ヮヴﾗゲWI┌デｷﾐｪ ;┌デｴﾗヴｷデ┞ ┘;ゲ ヴWケ┌ｷヴWS デﾗ けIﾗ┌ﾐデWヴ-
H;ﾉ;ﾐIWげ the public perception that powers would be tipped too far in favour of the 
police.785 PACE came into force デｴW ゲ;ﾏW ┞W;ヴ ;ゲ デｴW CP“ ┘;ゲ Wゲデ;HﾉｷゲｴWS ;ﾐS デｴW CP“げゲ 
initial insistence that they were to be considered entirely independent of the police786 
speaks to widespread public concern about increasing police powers at a time when they 
were particularly associated with miscarriages of justice.787   
 Iﾐｷデｷ;ﾉﾉ┞ ;デ ﾉW;ゲデが デｴW CP“げ ｴｷｪｴ ヴWｪ;ヴS aﾗヴ ｷデゲ ﾗ┘ﾐ ﾗHﾃWIデｷ┗ｷデ┞ ;ﾐS ｷﾐSWヮWﾐSWﾐIW 
carried the risk that the service was isolated from police, victims and the public. Sanders 
pejoratively likens the CPS to a fortress at this time.788 However, the CPS has the 
ヴWゲヮﾗﾐゲｷHｷﾉｷデ┞ ﾗa ｷﾏヮﾉWﾏWﾐデｷﾐｪ デｴW けヮヴﾗゲWI┌デｷ┗W ヮﾗ┘Wヴ ﾗa デｴW ゲデ;デWげ789 and it would be 
misleading to suggest that the CPS operates within a vacuum, unaffected by police, courts 
or executive action.790 Rather, the CPS is embedded within the various agencies and 
ｷﾐゲデｷデ┌デｷﾗﾐゲ ﾗa デｴW Iヴｷﾏｷﾐ;ﾉ ﾃ┌ゲデｷIW ゲ┞ゲデWﾏ ;ﾐS ;デ デｴW ┗Wヴ┞ ﾉW;ゲデ けデｴWヴW ｴ;ゲ デﾗ HW ; ﾏW;ゲ┌ヴW ﾗa 
co-ordination between the v;ヴｷﾗ┌ゲ ﾉｷﾏHゲ ﾗa デｴW Iヴｷﾏｷﾐ;ﾉ ﾃ┌ゲデｷIW ゲ┞ゲデWﾏげく791 Good co-
ordination should not, however, imply some loss of proper independence cautions the 1994 
Director of Public Prosecutions (DPP).792 The CPS retains, ultimately and in principle, 
independence from police, courts, executive and wider public with regards to individual 
decisions on particular cases. Indeed, central tenets of the CPS include its impartiality, 
independence and fairness.793 However, I want to illustrate some of the ways that CPS 
policies and け┘ﾗヴﾆｷﾐｪ ヮヴ;IデｷIWゲげ are in fact influenced by external factors.   
                                                          
785 AﾐSヴW┘ “;ﾐSWヴゲが けTｴW CP“- ンヰ ┞W;ヴゲ ﾗﾐげ ふヲヰヱヶぶ Cヴｷﾏｷﾐ;ﾉ L;┘ ‘W┗ｷW┘ Βヲが Βヴく 
786 Ibid 84. 
787 David Rose, In the Name of the Law: The Collapse of Criminal Justice (Vintage 1996). 
788 Sanders (n 785) 84. 
789 Fヴ;ﾐIｷゲ BWﾐﾐｷﾗﾐが けTｴW NW┘ PヴﾗゲWI┌デｷﾗﾐ Aヴヴ;ﾐｪWﾏWﾐデゲげ ぷヱΓΒヶへ Cヴｷﾏｷﾐ;ﾉ L;┘ ‘W┗ｷW┘ ンが ンく 
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791 Ibid 909.  
792 Roger Daw in ibid 909. 
793 Crown Prosecution Service “ﾗ┌デｴ E;ゲデが けBヴｷWaｷﾐｪ aﾗヴ PﾗﾉｷIW ;ﾐS CヴｷﾏW CﾗﾏﾏｷゲゲｷﾗﾐWヴ C;ﾐSｷS;デWゲげ ふヲヰヱヲぶ 




Despite ;ﾐ ;ﾉﾉWｪWS けゲデWWﾉ I┌ヴデ;ｷﾐげ794 that came down between the police and CPS 
during its infancy, 795 Carolyn Hoyle identified that the CPS and the police held the same 
け┘ﾗヴﾆｷﾐｪ ヴ┌ﾉWげ ｷﾐ ヴWゲヮWIデ ﾗa け┌ﾐゲ┌ヮヮﾗヴデｷ┗Wげ SﾗﾏWゲデｷI ┗ｷﾗﾉWﾐIW ┗ｷIデｷﾏゲ Wケ┌;デｷﾐｪ デﾗ 
け┌ﾐ┘ｷﾐﾐ;HﾉWげ I;ゲWゲく796 This she surmised was because the two organisations work together 
to build cases and discuss the merits of cases between them. Nonetheless, concerns that 
CPS lawyers had insufficient say in police charging decisions797 led the 1997 Glidewell Report 
to recommend closer co-operation between CPS lawyers and the police in what was termed 
けﾃﾗｷﾐWS-┌ヮ ┘ﾗヴﾆｷﾐｪげく798 The Criminal Justice Act 2003 finally gave the CPS statutory charging 
powers which have been in effect since 2006799 and the 2009 House of Commons Justice 
CﾗﾏﾏｷデデWW ヴWヮﾗヴデ Iﾗﾐｪヴ;デ┌ﾉ;デWS デｴW けIﾗﾉﾉ;Hﾗヴ;デｷ┗W ;ヮヮヴﾗ;Iｴ HWｷﾐｪ デ;ﾆWﾐ H┞ デｴW ヮﾗﾉｷIW ;ﾐS 
CP“げく800 Over time, however, there has been a gradual creeping back of police charging so 
that currently the CPS only deals with 28% of charging decisions.801 The CPS now only 
considers Iｴ;ヴｪｷﾐｪ SWIｷゲｷﾗﾐゲ ｷﾐ けﾏﾗヴW ゲWヴｷﾗ┌ゲ ;ﾐS IﾗﾏヮﾉW┝ I;ゲWゲげく802 Notably for the 
purposes of this thesis, however, all charging decisions in domestic abuse cases enjoy an 
elevated status and will still be referred to a prosecutor.803     
  Despite the independence a prosecutor enjoys with regards to decision-
making on individual cases, the CPS as an institution is answerable to government in various 
ways. Whilst the head of the CPS, the DPP,804 けﾗヮWヴ;デWゲ ｷﾐSWヮWﾐSWﾐデﾉ┞げ805 this is qualified as 
she SﾗWゲ ゲﾗ け┌ﾐSWヴ デｴW ゲ┌ヮWヴｷﾐデWﾐSWﾐIW ﾗa デｴW AデデﾗヴﾐW┞ GWﾐWヴ;ﾉ ┘ｴﾗ ｷゲ ;IIﾗ┌ﾐデ;HﾉW デﾗ 
                                                          
794 Former DPP quoted in Sanders (n 786) 84. 
795 Sanders (n 785) 86. Sir Robin Auld, appointed by the Lord Chancellor to review operations of the criminal 
court in England and Wales, also had concerns デｴ;デ ヮﾗﾉｷIW けﾗ┗WヴIｴ;ヴｪｷﾐｪげ ┘;ゲ ヴWゲ┌ﾉデｷﾐｪ ｷﾐ Iﾗ┌ヴデ SWﾉ;┞ゲ and 
recommended that the CPS be given powers to decide charges. “WW ‘ﾗHｷﾐ A┌ﾉSが け‘W┗ｷW┘ of the Criminal Courts 
in England and Walesぎ TｴW ‘Wヮﾗヴデげ (2001) 408. 
796 Hoyle, Negotiating Domestic Violence (n 156) 175-181. 
797 Sanders (n 785) 84. 
798 Iain Glidewell, The Review of the Crown Prosecution Service: A Report (1998) Cm 3960. 
799 Statutory charging was introduced by part 4 of the Criminal Justice Act 2003 (which amended s37 of PACE, 
inserting s37A into the Act). 
800 House of Commons Justice CﾗﾏﾏｷデデWWが けTｴW Cヴﾗ┘ﾐ PヴﾗゲWI┌デｷﾗﾐ “Wヴ┗ｷIWぎ G;デWﾆWWヮWヴ ﾗa デｴW Cヴｷﾏｷﾐ;ﾉ J┌ゲデｷIW 
“┞ゲデWﾏげ ふHM“O ヲヰヰΓぶ ヵヶ ;┗;ｷﾉ;HﾉW ;デ аwww.publications.parliament.uk/pa/cm200809/cmjust/186/186.pdf> 
accessed 21 March 2017. 
801 Crown Prosecution Service, けAHﾗ┌デ Cｴ;ヴｪｷﾐｪげ ;┗;ｷﾉ;HﾉW ;デ <https://www.cps.gov.uk/about/charging.html> 
accessed 14 March 2017. 
802 CPS statistic, in ibid. 
803 See Crown Prosecution Service, けDﾗﾏWゲデｷI AH┌ゲW G┌ｷSWﾉｷﾐWゲ aﾗヴ PヴﾗゲWI┌デﾗヴゲげ (n 8)く Tｴｷゲ ｷゲ ;ﾉゲﾗ デヴ┌W aﾗヴ けｴ;デW 
IヴｷﾏWげ ┘ｴｷIｴ similarly enjoys an elevated status. 
804 The role of DPP has existed since 1880 and was formalised in 1986. 
805 Crown Prosecution Service, けF;Iデゲ ;Hﾗ┌デ デｴW CP“げ ;┗;ｷﾉ;HﾉW ;デ <http://www.cps.gov.uk/about/facts.html> 
accessed 21 March 2017 
148 
 
P;ヴﾉｷ;ﾏWﾐデ aﾗヴ デｴW ┘ﾗヴﾆ ﾗa デｴW CP“げく806 The DPP has responsibility to appoint and 
remunerate staff but this is with the approval of the Treasury as to numbers. She is also 
required to provide an annual report to the Attorney General every April which includes a 
summary of the discharge of her functions in the preceding tax year and any other matters 
that the Attorney General may specify. This report is laid before parliament for scrutiny. In 
this way, and through the Justice Select Committee, parliament has the opportunity to 
comment upon the work of the CPS.807        
 The prosecution of domestic abuse at the CPS is directly affected by government 
when new acts of parliament come into force. Examples include the introduction of 
statutory charging, the availability of the conditional caution808 or the passing of Serious 
Crime Act 2015 (s76 criminalised coercive and controlling behaviour in intimate or family 
relationships).           
 The government also has direct impact in determining the CPS budget. The CPS has 
seen how their budget has been heavily reduced during the recent times of austerity. 
Indeed, from the 2009-2010 budget of £672 million per annum, the 2015 funds fell by £185 
million to £487 million.809 The impact this has on the way that prosecutors work and carry 
out their daily task list is discussed by way of empirical insight in Chapter Four.  
 In addition to its accountability to parliament and to the impact that government has 
on CPS policy, the CPS strives to keep abreast of developments in public opinion. Not to be 
responsive and receptive to wider societal opinion would risk the CPS losing legitimacy in 
the eyes of the public it serves. To ignore evolving societal norms and expectations about 
which behaviours ought and which ought not to be prosecuted risks the CPS becoming open 
                                                          
806 Cヴﾗ┘ﾐ PヴﾗゲWI┌デｷﾗﾐ “Wヴ┗ｷIWが けC;ゲW┘ﾗヴﾆ Q┌;ﾉｷデ┞ “デ;ﾐS;ヴSゲげ (2014) available at 
<www.cps.gov.uk/publications/docs/cqs_oct_2014.pdf> accessed 9 March 2017 
807 See, for example, J┌ゲデｷIW CﾗﾏﾏｷデデWW けTｴW Wﾗヴﾆ ﾗa デｴW Cヴﾗ┘ﾐ PヴﾗゲWI┌デｷﾗﾐ “Wヴ┗ｷIWげ (2015) available at 
<http://www.parliament.uk/business/committees/committees-a-z/commons-select/justice-committee/news-
parliament-20151/crown-prosecution-service-evidence/> accessed 4 April 2017. 
808 Conditional cautions were introduced in PACE 1984, s37A following their inclusion in the Criminal Justice 
AIデ ヲヰヰンく Hﾗ┘W┗Wヴが デｴWｷヴ ┌ゲW ｷﾐ SﾗﾏWゲデｷI ;H┌ゲW I;ゲWゲ ｷゲ ;ﾉﾏﾗゲデ WﾐデｷヴWﾉ┞ ヴWゲデヴｷIデWS ;ゲ けぷｷへデ is unlikely that 
domestic abuse in intimate (whether current or previous) partner cases would ever be appropriate for 
CﾗﾐSｷデｷﾗﾐ;ﾉ C;┌デｷﾗﾐげく Aﾐ┞ IﾗﾐゲｷSWヴ;デｷﾗﾐ ﾗa デｴW ┌ゲW ﾗa IﾗﾐSｷデｷﾗﾐ;ﾉ I;┌デｷﾗﾐ ｷﾐ SﾗﾏWゲデｷI ;H┌ゲW I;ゲWゲ ┘ｷﾉﾉ ヴWケ┌ｷヴW 
referral to the Head Quarters Violence Against Women Strategy Manager in London. In practice this 
ヴWケ┌ｷヴWﾏWﾐデ ｷﾐｴｷHｷデゲ デｴWｷヴ ┌ゲWく “WW Cヴﾗ┘ﾐ PヴﾗゲWI┌デｷﾗﾐ “Wヴ┗ｷIWが けAS┌ﾉデ CﾗﾐSｷデｷﾗﾐ;ﾉ C;┌デｷﾗﾐ G┌ｷS;ﾐIWげ ;┗;ｷﾉ;HﾉW 
at <www.cps.gov.uk/publications/directors_guidance/adult_conditional_cautions.html#a01> accessed 21 
March 2017. 
809 H;ﾐゲ;ヴS OﾐﾉｷﾐWが けCヴﾗ┘ﾐ PヴﾗゲWI┌デｷﾗﾐ “Wヴ┗ｷIWぎ F┌ﾐSｷﾐｪげ ふH;ﾐゲ;ヴS OﾐﾉｷﾐW ヲヰヱΑぶ Volume 619. 
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to criticism that might, ultimately, undermine the authority of the criminal law.810 For those 
reasons, Sir David Calvert-Smith, former DPP, first opened up a working relationship 
between the CPS and the academic community to assist with keeping the CPS reflective of 
public expectations.811 The Justice Committee, too, hears the views of academics about the 
ways in which CPS practice impacts and makes recommendations accordingly. Moreover, 
the CPS openly invites public consultation when they formulate prosecution policy.812 For 
example, with respect to the prosecution of domestic violence cases, the CPS published a 
draft report and invited commentary from interested parties.813 It is in this way that activist 
ｪヴﾗ┌ヮゲ ゲ┌Iｴ ;ゲ WﾗﾏWﾐげゲ AｷS ;ﾐS aWﾏｷﾐｷゲデ ﾉWｪ;ﾉ ゲIｴﾗﾉ;ヴゲ I;ﾐ ｷﾐaﾉ┌WﾐIW ヮﾗﾉｷI┞ ﾗ┌デIﾗﾏWゲく  
 It is clear then that whilst the CPS does not accede to governmental or public 
influence when it comes to particular decisions in individual cases, CPS policies and ways of 
working are influenced by factors external to itself; specifically government priorities and 
public consultations. Furthermore, the CPS is accountable, through the Attorney-General, to 
parliament. The CPS understands that public confidence in the service it provides is critical 
to its legitimacy; it therefore encourages scrutiny of its work and aspires to transparency of 
working to improve public understanding of their priorities and role.814 Flowing from this, it 
ｷゲ W;ゲ┞ デﾗ ┌ﾐSWヴゲデ;ﾐS ┘ｴ┞ デｴW ┘ﾗﾏWﾐげゲ ﾏﾗ┗WﾏWﾐデ ｷﾐ デｴW ;ヴW; ﾗa ┗ｷﾗﾉWﾐIW ;ｪ;ｷﾐゲデ ┘ﾗﾏWﾐ 
and girls may have been so well attended to; its explanations of the causes of VAW and its 
suggested remedies being so incorporated into CPS policy documentation and practice.815 
The chapter now examines the way the CPS comes under a different pressure - the targeting 
of efficiency reforms in line with the quasi-neoliberal principles of managerialism. 
                                                          
810 The CPS considered over 5000 responses from the public when determining their assisted suicide policy in 
ヲヰヱヰく Cヴﾗ┘ﾐ PヴﾗゲWI┌デｷﾗﾐ “Wヴ┗ｷIWが けAゲゲｷゲデWS “┌ｷIｷSWげ ;┗;ｷﾉ;HﾉW ;デ аhttps://www.cps.gov.uk/publication/assisted-
suicide> accessed 4 June 2018. 
811 Andrew Ashworth, Developments ｷﾐ デｴW P┌HﾉｷI PヴﾗゲWI┌デﾗヴゲ OaaｷIW ｷﾐ Eﾐｪﾉ;ﾐS ;ﾐS W;ﾉWゲげ ふヲヰヰヰぶ Βふンぶ 
European Journal of Crime, Criminal Law and Criminal Justice 257, 261. 
812Cヴﾗ┘ﾐ PヴﾗゲWI┌デｷﾗﾐ “Wヴ┗ｷIWが けCﾗﾐゲ┌ﾉデ;デｷﾗﾐゲげ ;┗;ｷﾉ;HﾉW ;デ <www.cps.gsi.gov.uk/consultations/> accessed 21 
March 2017. 
813 Cヴﾗ┘ﾐ ヮヴﾗゲWI┌デｷﾗﾐ “Wヴ┗ｷIWが けConsultation: TｴW PヴﾗゲWI┌デｷﾗﾐ ﾗa DﾗﾏWゲデｷI VｷﾗﾉWﾐIW C;ゲWゲげ ふヲヰヱヴぶ ;┗;ｷﾉ;HﾉW ;デ  
<http://www.cps.gov.uk/consultations/dv_consultation_14.pdf> accessed 4 April 2017. 
814 DPP Aﾉｷゲﾗﾐ “;┌ﾐSWヴゲ ゲヮW;ﾆｷﾐｪ HWaﾗヴW デｴW J┌ゲデｷIW CﾗﾏﾏｷデデWWく “WW J┌ゲデｷIW CﾗﾏﾏｷデデWWが けTｴW Wﾗヴﾆ ﾗa デｴW 
Cヴﾗ┘ﾐ PヴﾗゲWI┌デｷﾗﾐ “Wヴ┗ｷIWげ ;┗;ｷﾉ;HﾉW ;デ аhttp://www.parliament.uk/business/committees/committees-a-
z/commons-select/justice-committee/news-parliament-20151/crown-prosecution-service-evidence/> 
accessed 4 April 2017. 
815 Indicative is: Cヴﾗ┘ﾐ PヴﾗゲWI┌デｷﾗﾐ “Wヴ┗ｷIWが けVｷﾗﾉWﾐIW Aｪ;ｷﾐゲデ WﾗﾏWﾐ ;ﾐS Gｷヴﾉゲ CヴｷﾏW ‘Wヮﾗヴデぎ ヲヰヱヵ-ヲヰヱヶげ 




5 (i) New Public Managerialism and CPS Targets 
If the neoliberal state regulates all domains by the market and disseminates 
economic principles in all aspects of life, then economic ideologies also permeate state 
institutions even where monetary profit is not considered the end goal. Through the rise of 
neoliberal governance, political and business idiolects converge and shape everyday 
IﾗﾐS┌Iデく Ia ﾐWﾗﾉｷHWヴ;ﾉｷゲﾏ ｷゲ ;ﾐ け;ヴデ ﾗa ｪﾗ┗Wヴﾐ;ﾐIWげ816 then, in the public sector, the tenets of 
New Public Managerialism (NPM) are its masterpiece and the CPS is its quintessence. 
Chapter Four draws out how the strategies of managerialism identified here contribute to 
デｴW CP“ け┘ﾗヴﾆｷﾐｪ ヮヴ;IデｷIWげ ﾗa the けデWﾐ;Iｷﾗ┌ゲ ヮヴﾗゲWI┌デｷﾗﾐげ ﾗa SﾗﾏWゲデｷI ;H┌ゲW, often in 
unanticipated ways.          
 As neoliberal theory champions privatisation, the public sector, considered 
inherently inefficient, is targeted for reduction.817 In dogmatic neoliberal doctrine 
competition is considered a virtue and its results are not considered negative. However, as 
Bell has noted, neoliberal theory rarely corresponds exactly to neoliberalism as it is actually 
ヮヴ;IデｷIWSき ;デ ｷデゲ ﾏﾗゲデ SﾗIデヴｷﾐ;ｷヴWが ﾐWﾗﾉｷHWヴ;ﾉｷゲﾏ ┘ﾗ┌ﾉS ;S┗;ﾐIW デｴW けヮヴｷ┗;デｷゲ;デｷﾗﾐ ﾗa ;ﾉﾉ ゲデ;デW 
a┌ﾐIデｷﾗﾐゲげく818 But the CPS has not been privatised, for example by the contracting out of 
prosecution services to private firms. Instead, in the absence of other organisations 
competing for its core business, what has emerged is a way of working in line with the 
precepts of managerialism.819 NPM, introduced to the English and Welsh CJS since at least 
the mid-1990s,820 ┘;ゲ ｴWヴ;ﾉSWS ;ゲ ; ﾏW;ﾐゲ ﾗa ;IｴｷW┗ｷﾐｪ ; けヮﾗゲデ-bureaucratic criminal 
ﾃ┌ゲデｷIWげ821 because it demands public sector modernisation, expects productivity, value for 
money and the delivery of core quality standards.822 Within this framework the CPS is 
effectively encouraged to compete with itself for improved conviction rates, victim 
                                                          
816 Michel Foucault in Michel Senellart (ed), The Birth of Biopolitics: Lectures at the College de France, 1978-79 
(Picador 2004) 131. 
817 Susan George, 'A Short History of Neoliberalism' (1999) Conference in Economic Sovereignty in a Globalising 
World, Bangkok available at <https://www.tni.org/en/article/short-history-neoliberalism> accessed 20 April 
2017. 
818 Bell (n 163) 140. 
819 For a comprehensive account of New Public Managerialism see, for example, Gerry Stoker (ed), The New 
Management of British Local Governance (Macmillan 1999). 
820 E┌ｪWﾐW MIL;┌ｪｴﾉｷﾐが Jﾗｴﾐ M┌ﾐIｷW ;ﾐS GﾗヴSﾗﾐ H┌ｪｴWゲが けTｴW PWヴﾏ;ﾐWﾐデ ‘W┗ﾗﾉ┌デｷﾗﾐぎ NW┘ L;Hﾗ┌ヴが NW┘ P┌HﾉｷI 
Managemeﾐデ ;ﾐS デｴW MﾗSWヴﾐｷ┣;デｷﾗﾐ ﾗa Cヴｷﾏｷﾐ;ﾉ J┌ゲデｷIWげ ふヲヰヰヱぶ Cヴｷﾏｷﾐ;ﾉ J┌ゲデｷIW ンヰヱが ンヰヱく 
821 Ibid 301. 
822 TｴW CP“ ｷﾏヮﾉWﾏWﾐデWS けCﾗヴW Q┌;ﾉｷデ┞ “デ;ﾐS;ヴSゲげ ｷﾐ DWIWﾏHWヴ ヲヰヰΓ ふヴWﾐ;ﾏWS けC;ゲW┘ﾗヴﾆ Q┌;ﾉｷデ┞ “デ;ﾐS;ヴSゲ ｷﾐ 
ヲヰヱヴぶく Cヴﾗ┘ﾐ PヴﾗゲWI┌デｷﾗﾐ “Wヴ┗ｷIWが けC;ゲW┘ﾗヴﾆ Q┌;ﾉｷデ┞ “デ;ﾐS;ヴSゲげ ;┗;ｷﾉ;HﾉW ;デ 
<https://www.cps.gov.uk/publications/casework_quality_standards/index.html> accessed 31 March 2017. 
151 
 
satisfaction, efficiency and meeting reduced budgetary targets year on year. In this way, the 
principles of competition can be seen to operate within the four walls of the CPS.  
 M;ﾐ;ｪWヴｷ;ﾉｷゲﾏ ｷゲ ﾐﾗデ ゲｷﾏヮﾉ┞ ; けﾏﾗSWヴﾐ ﾏ;ﾐ;ｪWﾏWﾐデ ﾏWデｴﾗSげ H┌デ ;ﾐ ｷSWﾗﾉﾗｪ┞ ﾗヴ け;ﾉﾉ-
ヮWヴ┗;ゲｷ┗W IヴW;デ┌ヴWげ823 デｴ;デ ┌ゲWゲ デｴW ｪWﾐWヴｷI デﾗﾗﾉゲ ﾗa ﾏ;ﾐ;ｪWﾏWﾐデ デﾗ けWゲデ;Hﾉｷゲｴ ｷデゲWﾉa 
ゲ┞ゲデWﾏ;デｷI;ﾉﾉ┞ ｷﾐ ﾗヴｪ;ﾐｷゲ;デｷﾗﾐゲげく824 Managerialism can have the consequence of depriving 
employees of decision-making discretion as the interviews with prosecutors in Chapter Four 
explore.825 In part this de-ゲﾆｷﾉﾉｷﾐｪ ﾗヴ Sﾗ┘ﾐｪヴ;Sｷﾐｪ ﾗa デｴW ゲﾆｷﾉﾉWS ┘ﾗヴﾆWヴげゲ ヴﾗﾉW ﾏ;┞ ｴ;┗W 
something to do with the expansion of management personnel who are tasked with 
overseeing operations.826 But it may also be to do with the introduction of systems and 
standardised ways of working to attain its けヮWヴaﾗヴﾏ;ﾐIW ｪﾗ;ﾉゲげ ﾗヴ けﾗヴｪ;ﾐｷ┣;デｷﾗﾐ;ﾉ ﾗHﾃWIデｷ┗Wゲげ 
(such synonyms conceal its profit motives or, in the case of the CPS, its money saving 
interests).827 Moreover, as Managerialism, unlike neoliberalism, lacks political or democratic 
ambition it may feel oppressive to work under. Nonetheless it strives for legitimacy through 
its quest for productivity and its ｷSWﾗﾉﾗｪ┞ ﾏｷｪｴデ デｴWヴWaﾗヴW HW IﾗﾐIWｷ┗WS ﾗa け;ゲ ; ゲWデ ﾗa ｷSW;ゲ 
Iﾗﾐゲデｷデ┌デｷﾐｪ ｪﾗ;ﾉゲ aﾗヴ ;Iデｷﾗﾐげく828         
 The introduction of NPM has not, I argue here, seen the reduction in the 
ｪﾗ┗WヴﾐﾏWﾐデげゲ ヴﾗﾉW ｷﾐ ヮヴﾗIWゲゲｷﾐｪ Iヴｷﾏｷﾐ;ﾉ ヮヴﾗゲWI┌デｷﾗﾐゲく A diminishing government presence 
in the day to day operations of the CPS might have been expected, given that managerialism 
itself imposes the most streamlined ways of working to achieve policy aimsく A けゲデWヮヮｷﾐｪ 
H;Iﾆげ ﾗa ｪﾗ┗WヴﾐﾏWﾐデ aヴﾗﾏ デｴW H┌ゲｷﾐWゲゲ ﾗa ヮヴﾗゲWI┌デｷﾐｪ ﾏｷｪｴt be more consistent with 
neoliberal free market priorities that have imposed market discipline and solutions on the 
CPS.829 However, the presence of an interventionist government is felt at the CPS through 
government target setting both in budgetary terms and performance monitoring. These 
operational goals, H;ゲWS ﾗﾐ ｪﾗ┗WヴﾐﾏWﾐデ W┗ｷSWﾐIW ﾗヴ け┘ｴ;デ-┘ﾗヴﾆゲげ ;ｪWﾐS;ゲ, are set against 
                                                          
823 Garland, The Culture of Control (n 111) 18. 
824 Thﾗﾏ;ゲ Kｷﾉﾆ;┌Wヴが けWｴ;デ ｷゲ M;ﾐ;ｪWヴｷ;ﾉｷゲﾏいげ ふヲヰヱヵぶ CヴｷデｷI;ﾉ “ﾗIｷﾗﾉﾗｪ┞ ヱヱヰンが ヱヱヰヶく 
825 Ibid 1106. 
826 In the CPS Crown Prosecutors and Senior Crown Prosecutors fall into teams managed by District Crown 
Prosecutors overseen by Assistant Chief Crown Prosecutors managed by Chief Crown Prosecutors (CCP) who 
are accountable to the DPP. Area Business Managers also assist the CCPs. It is notable that managerialism is 
characterised by unrelenting organisational restructuring in its quest for streamlined working; the CPS has 
seen countless reconfigurations of its management structures and ways of working. 
827 Kilkauer (n 824) 1106. 
828 Ibid 1109. 
829 Bell (n 163) 141. 
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policy objectives (for example the elimination of violence against women and girls).830 Once 
again we see the apparent contradictions of neoliberalism which advocates the free market 
on the one hand and neoliberalism in practice which promotes the strong state on the 
other.831 Again visible, デｴW ゲｴｷaデ aヴﾗﾏ けｪﾗ┗WヴﾐﾏWﾐデげ ふ;ﾐS ｷデゲ ;ゲゲﾗIｷ;デｷﾗﾐゲ ┘ｷデｴ ﾏﾗﾐﾗﾉｷデｴｷIが 
transcendental rule832) to the art oa けｪﾗ┗Wヴﾐ;ﾐIWげ ｷﾐ Iﾗﾉﾉ;Hﾗヴ;デｷﾗﾐ ┘ｷデｴ ゲデ;デW ;Iデﾗヴゲが ｷﾐ デｴｷゲ 
instance, criminal prosecutors.        
 Fヴﾗﾏ デｴW ﾗ┌デゲWデが デｴW ヴWIﾗﾏﾏWﾐS;デｷﾗﾐ デﾗ Wゲデ;Hﾉｷゲｴ デｴW CP“ ┘;ゲ デヴｷｪｪWヴWS H┞ けデｴW 
ﾐWWS aﾗヴ デｴW WaaｷIｷWﾐデ ;ﾐS WIﾗﾐﾗﾏｷI;ﾉ ┌ゲW ﾗa ヴWゲﾗ┌ヴIWゲげく833 Thus, the Prosecution of Offences 
Act 1985 set the expectation that the CPS would make financial savings.834 Conservatives at 
the time were also simultaneously wedded to the idea that sheer numbers of police officers, 
prosecutions and punitive sentencing would have long term deterrent effect.835 Flowing 
from this premise, coupled with a drive for economy and efficiency, it is easy to draw 
parallels between the way managerialism has operated in the CJS since that time and 
P;IﾆWヴげゲ CヴｷﾏW Cﾗﾐデヴﾗﾉ MﾗSWﾉく836 The Crime Control Model, according to Packer, aims to 
repress crime through efficiency in achieving large numbers of convictions; speed and 
finality are prized. By operating a conveyor belt system of justice where cases are dealt with 
in an efficient, routinised and even stereotyped way, the obstacles to conviction, Packer 
ﾗHゲWヴ┗Wゲが ;ヴW SｷﾏｷﾐｷゲｴWSく Fﾗﾉﾉﾗ┘ｷﾐｪ ;ﾐ ｷﾐｷデｷ;ﾉ ゲIヴWWﾐｷﾐｪ ヮヴﾗIWゲゲが ; けヮヴWゲ┌ﾏヮデｷﾗﾐ ﾗa ｪ┌ｷﾉデげ 
;ﾉﾉﾗ┘ゲ デｴW CヴｷﾏW Cﾗﾐデヴﾗﾉ MﾗSWﾉ デﾗ ヮヴﾗIWWS ┘ｷデｴ ｴｷｪｴ ┗ﾗﾉ┌ﾏW ;ﾐSが P;IﾆWヴ IﾗﾏﾏWﾐデゲが けぷデへｴW 
model that will operate successfully on these presuppositions must be an administrative 
;ﾉﾏﾗゲデ ﾏ;ﾐ;ｪWヴｷ;ﾉ ﾏﾗSWﾉげく837 The impact on prosecutorial discretion in the area of domestic 
abuse prosecutions is discussed at length in Chapter Four.     
 In the area of domestic abuse, CPS targets and achievements are recorded annually 
in the Violence Against Women and Girls Crime Report.838 The report assesses CPS 
                                                          
830 Ibid 177. As already mentioned, the DPP and the service her organisation delivers, is scrutinised by the 
Justice Committee and Parliament (the latter directly through the Attorney-General). 
831 Andrew Gamble, Free Economy and the Strong State (Macmillan Education 1988). 
832 Lisa Downing, The Cambridge Introduction to Michel Foucault (Cambridge University Press 2008) 18. 
833 Royal Commission on Criminal Procedure 1981 (Cmnd 8092).  
834 The Prosecution of Offences Act 1985. 
835 McLaughlin, Muncie and Hughes (n 821) 302. 
836 Packer (n 518) 9.  
837 Ibid 11. 
838 Cヴﾗ┘ﾐ PヴﾗゲWI┌デｷﾗﾐ “Wヴ┗ｷIWが けVｷﾗﾉWﾐIW Aｪ;ｷﾐゲデ WﾗﾏWﾐ ;ﾐS Gｷヴﾉゲ CヴｷﾏW ‘Wヮﾗヴデぎ ヲヰ15-ヲヰヱヶげ ふヲヰヱヶぶ ;┗;ｷﾉ;HﾉW 
at <http://www.cps.gov.uk/publications/docs/cps_vawg_report_2016.pdf> accessed 1 April 2017. 
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けヮWヴaﾗヴﾏ;ﾐIWげ H┞ ヴWデヴｷW┗ｷﾐｪ ゲデ;デｷゲデｷI;ﾉ S;デ; aヴﾗﾏ CP“ I;ゲW ﾏ;ﾐ;ｪWﾏWﾐデ ゲ┞ゲデWﾏゲく839 The 
report reveals that in 2016 the number of police referrals for domestic abuse was lower 
than the previous year but that the percentage of police referrals that resulted in a charge 
was at an all-time high (69.7% of police cases). This suggests a commitment on the part of 
charging lawyers to advance domestic abuse cases where possible. Further the report 
reveals the volume of convictions was the highest ever recorded and that the percentage of 
convictions was also at its highest ever at 75.4%.840 This continues the steady increase in 
domestic abuse conviction rates witnessed over the recent past. The report, in no uncertain 
terms, reveals that the CPS is committed to improving and driving up conviction rates in 
domestic abuse cases, ふｷデげゲ ヮﾗﾉｷI┞ ﾗHﾃWIデｷ┗Wぶ ;ﾐS IﾗﾐゲｷSWヴゲ ｷデゲ ;S┗;ﾐIWゲ ｷﾐ デｴｷゲ ヴWｪ;ヴS 
commendable.           
 B┞ ┘;┞ ﾗa ｷﾉﾉ┌ゲデヴ;デｷﾗﾐが ; DﾗﾏWゲデｷI AH┌ゲW けDｷ┗W DWWヮげ W┝WヴIｷゲW ┘;ゲ I;ヴヴｷWS ﾗ┌デ ｷﾐ ヲヰヱヵ 
which analysed six courts which had achieved the highest conviction rates. The aim of the 
ヮヴﾗIWゲゲ ┘;ゲ デﾗ ｷSWﾐデｷa┞ けHWゲデ ヮヴ;IデｷIW IﾗﾏヮﾗﾐWﾐデゲげ ふﾗヴ デｴW け┘ｴ;デ ┘ﾗヴﾆゲげ ;ヮヮヴﾗ;Iｴ) that 
might then be rolled out to other courts. It is clear, therefore, デｴ;デ デｴW CP“ Wケ┌;デWゲ けゲ┌IIWゲゲげ 
in these cases with convictions. Evident in this report is the importance placed on 
managerial measurements of performance through statistical goals and targets. There is no 
equivalent statistical information available in relation to victim satisfaction or the number of 
victims of domestic abuse that were kept safe following their contact with the CPS. This 
directly speaks to the reservations some feminisデゲ ｴ;┗W ┘ｷデｴ デｴW ┘ﾗﾏWﾐげゲ ﾏﾗ┗WﾏWﾐデげゲ 
alignment with the neoliberal state-run criminal justice system in that what becomes 
prioritised are criminal justice goals and not the best interests of women. The next section 
explores the recent CJS focus on prioritising the victim and how the emphasis translates into 
ﾗHデ;ｷﾐｷﾐｪ けﾃ┌ゲデｷIWげ ﾗﾐ デｴWｷヴ HWｴ;ﾉaく 
                                                          
839 The CPS uses けCompass M;ﾐ;ｪWﾏWﾐデ “ﾗaデ┘;ヴWげ ﾗヴ CM“ which records/ flags information such as whether 
the case is a domestic abuse case, the gender of the victim and perpetrator, the ethnicity of parties and the 
outcome of the case. The data depends upon the accuracy of data input by CPS staff. 
840 The statistics also reveal that 83.3% of victims were female. 
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   5 (ii) The Victim-Centred Priority 
           TｴW CP“ ヮヴﾗゲWI┌デWゲ ｷﾐ デｴW ヮ┌HﾉｷI ｷﾐデWヴWゲデ ;ﾐS Iﾗﾐaｷヴﾏゲ デｴ;デ ｷデ けSﾗWゲ ﾐﾗデ ;Iデ aﾗヴ ┗ｷIデｷﾏゲ 
or the families of victims in the same way solicitors act for their clients. [Prosecutors] act on 
HWｴ;ﾉa ﾗa デｴW ヮ┌HﾉｷI ;ﾐS ﾐﾗデ ﾃ┌ゲデ ｷﾐ デｴW ｷﾐデWヴWゲデゲ ﾗa ;ﾐ┞ ヮ;ヴデｷI┌ﾉ;ヴ ｷﾐSｷ┗ｷS┌;ﾉくげ 841 Thus, with 
its stated aims of independence and fairness, the CPS brings and presents the police case 
before the criminal court whenever the evidential and public interest tests are met. The 
state is then traditionally understood to conduct criminal prosecutions on behalf of the 
Iﾗﾏﾏ┌ﾐｷデ┞き デｴW ゲデ;デWげゲ ;ﾐS ヮヴﾗゲWI┌デﾗヴげゲ ｷﾐデWヴWゲデゲ IﾗﾐゲｷSWヴWS ゲ┞ﾐﾗﾐ┞ﾏﾗ┌ゲ ┘ｷデｴ デｴW ┗ｷIデｷﾏげゲ 
;ゲが ┌ﾉデｷﾏ;デWﾉ┞が デｴW ゲデ;デWげゲ IﾗヴヴWIデｷﾗﾐ;ﾉ ヮﾗﾉｷIｷWゲ ┘ｷﾉﾉ ゲWヴ┗W Hﾗデｴ ヮ┌HﾉｷI ;ﾐS ﾗaaWﾐSWヴく 842 In the 
past, however, the approach attracted criticism as it was perceived that, once the wheels of 
justice had started rolling, the criminal justice system often marginalised victims843 and 
treated them as incidental and secondary to the greater pursuit. Charged with lavishing 
defendants the right of the presumption of innocence, procedural due process safeguards 
and the assessment of their needs for rehabilitation, while デｴW け;ﾉﾉWｪWSげ ┗ｷIデｷﾏげゲ ｷﾐデWヴWゲデゲ 
appeared relegated and subsumed by the greater good.844      
              Aｷﾏｷﾐｪ デﾗ ヴWSヴWゲゲ デｴW H;ﾉ;ﾐIWが NW┘ L;Hﾗ┌ヴげゲ ヮﾗﾉｷデｷI;ﾉ ヮヴﾗﾏｷゲWゲ ┗ﾗ┘WS デﾗ ヮ┌デ ┗ｷIデｷﾏゲ 
け;デ デｴW ｴW;ヴデげ ﾗa デｴW Iヴｷﾏｷﾐ;ﾉ ﾃ┌ゲデｷIW ゲ┞ゲデWﾏ845 and maSW ヮ;ヴ;ﾉﾉWﾉ I;ﾉﾉゲ デﾗ けヴW-balance the 
ゲ┞ゲデWﾏ ｷﾐ a;┗ﾗ┌ヴ ﾗa デｴW ┗ｷIデｷﾏげく846 “ｷﾐIW デｴW ﾉ;デW ヱΓΓヰゲが デｴW ケ┌Wゲデｷﾗﾐ ﾗa ┘ｴﾗ ヮヴﾗヮWヴﾉ┞ けﾗ┘ﾐゲげ 
any particular crime847 may have, technically, remained unchanged as far as the Crown 
Prosecution Service is concerned but there can be no doubt that the status of the victim has 
been considerably elevated within the service and the wider justice system. Victims are no 
                                                          
841 Cヴﾗ┘ﾐ PヴﾗゲWI┌デｷﾗﾐ “Wヴ┗ｷIWが けDWIｷゲｷﾗﾐ デﾗ Cｴ;ヴｪWげ ;┗;ｷﾉ;HﾉW ;デ 
<www.cps.gov.uk/victims_witnesses/reporting_a_crime/decision_to_charge.html> accessed 7 April 2017 
842 M;デデ M;デヴ;┗Wヴゲが けTｴW VｷIデｷﾏが デｴW “デ;デWが ;ﾐS Cｷ┗ｷﾉ “ﾗIｷWデ┞げ ｷﾐ Aﾐデｴﾗﾐ┞ Bﾗデデﾗﾏ ;ﾐS J┌ﾉｷ;ﾐ ‘ﾗHWヴデゲ ふWSゲぶが 
Hearing the Victim: Adversarial Justice, Crime Victims and the State (Willan 2010) 1. 
843 Carolyn HoylWが けVｷIデｷﾏげゲが TｴW Cヴｷﾏｷﾐ;ﾉ PヴﾗIWゲゲ ;ﾐS ‘Wゲデﾗヴ;デｷ┗W J┌ゲデｷIWげ ｷﾐ ‘ﾗSﾐW┞ Mﾗヴｪ;ﾐが ‘ﾗHWヴデ ‘WｷﾐWヴ わ 
Mike Maguire (eds), The Oxford Handbook of Criminology (7th edn, OUP 2007) 407. 
844 Garland, The Culture of Control (n 111) 121. 
845 TｴW Q┌WWﾐげゲ “ヮWWIｴ ふヲヰヰヶぶ full text available at <http://news.bbc.co.uk/1/hi/uk_politics/6150274.stm>  
accessed 10 April 2017. 
846 Tｴｷゲ けヴWH;ﾉ;ﾐIｷﾐｪげ was a recurring mantra throughout New Labour policy documentation see Michael Tonry, 
け‘WH;ﾉ;ﾐIｷﾐｪ デｴW Cヴｷﾏｷﾐ;ﾉ J┌ゲデｷIW “┞ゲデWﾏ ｷﾐ F;┗ﾗ┌ヴ ﾗa デｴW VｷIデｷﾏげぎ TｴW Cﾗゲデﾉ┞ CﾗﾐゲWケ┌WﾐIWゲ ﾗa Pﾗヮ┌ﾉｷゲデ 
‘ｴWデﾗヴｷIげ ｷﾐ Aﾐデｴﾗﾐ┞ Bﾗデデﾗﾏ ;ﾐS J┌ﾉｷ;ﾐ ‘ﾗHWヴデゲ ふWSゲぶ, Hearing the Victim: Adversarial Justice, Crime Victims 
and the State (Willan 2010) 72. 
847 I borrow this framing of the issue from Matravers (n 843) 1. 
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ﾉﾗﾐｪWヴ ; けHｷデ ヮ;ヴデ ヮﾉ;┞Wヴげ; デｴW┞ ;ヴW ﾐﾗ┘ けIWﾐデヴ;ﾉ ;Iデﾗヴゲげく848      
          Several CPS policies exemplify the shifデく Mﾗゲデ ゲｷｪﾐｷaｷI;ﾐデﾉ┞が デｴW けNﾗ WｷデﾐWゲゲが Nﾗ J┌ゲデｷIWげ 
ヮヴﾗﾃWIデ ヴWIﾗｪﾐｷゲWS デｴ;デ H┞ ｷﾏヮヴﾗ┗ｷﾐｪ ゲ┌ヮヮﾗヴデ ﾗaaWヴWS デﾗ ┗ｷIデｷﾏゲ ;ﾐS ┘ｷデﾐWゲゲWゲ デｴW けﾃ┌ゲデｷIW 
ｪ;ヮげ Iﾗ┌ﾉS HW ﾐ;ヴヴﾗ┘WS ;ﾐS ヮ┌HﾉｷI IﾗﾐaｷSWﾐIW ヴWゲデﾗヴWSく849 Consequently, dedicated Witness 
Care Units in police stations became tasked with keeping victims updated with progress in 
the case and discussing needs such as the availability of special measures when giving 
W┗ｷSWﾐIW ;デ Iﾗ┌ヴデく LｷﾆW┘ｷゲWが デｴW PヴﾗゲWI┌デﾗヴげゲ PﾉWSｪW850 makes clear what victims can expect 
from the CPS.851 Prosecutors should now take into account the impact on the victim when 
making charging decisions, seek the view of the victim when considering the acceptability of 
pleas, communicate withdrawn or altered charges, protect victim identity in court where 
appropriate and explain court procedures and processes.852 TｴW VｷIデｷﾏゲげ ‘ｷｪｴデ デﾗ ‘W┗ｷW┘ 
Scheme853 also assists victims to challenge CPS decisions and, since its inception in 2013, 
provides further evidence of a transformation in the dynamic between the CPS and victim.   
           In practical terms, Hall notes that provision for victims at court is now well considered. 
He observed appropriately designated waiting rooms, clear and obvious reception desks, 
signage and a designated witness service at court all present in the courts he attended.854 
Taken together such developments illustrate significant ameliorations to awareness about 
┗ｷIデｷﾏｴﾗﾗS ;ﾐS ┗ｷIデｷﾏゲげ ﾐWWSゲく TｴWゲW ﾏW;ゲ┌ヴWゲ Sﾗ ﾐﾗデ ヴW;ﾉｷｪﾐ デｴW ヴﾗﾉW ﾗa デｴW CP“ ｷﾐ 
adversarial proceedings as the state still conducts a public prosecution, but they do signal an 
;Sﾃ┌ゲデﾏWﾐデ ｷﾐ ┗ｷIデｷﾏゲげ ヮ;ヴデｷIｷヮ;デﾗヴ┞ ヴｷｪｴデゲ ;ﾐS ﾉWﾐS ﾏWヴｷデ ;ﾐS ﾉWｪｷデｷﾏ;I┞ デﾗ Iヴｷﾏｷﾐ;ﾉ ﾃ┌ゲデｷIW 
because it aims to dispense proper treatment of victims.855                                         
         Changes to the status of the victim are not just evidenced in CPS policies or the physical 
                                                          
848 Jﾗｴﾐ “ヮWﾐIWヴが けTｴW VｷIデｷﾏ ;ﾐS デｴW PヴﾗゲWI┌デﾗヴげ ｷﾐ Aﾐデｴﾗﾐ┞ Bﾗデデﾗﾏ ;ﾐS J┌ﾉｷ;ﾐ ‘ﾗHWヴデゲ ふWSゲぶ, Hearing the 
Victim: Adversarial Justice, Crime Victims and the State (Willan 2010) 141. 
849 Avail Consulデｷﾐｪが けNWNJ Pilot Evaluation Final Report: Crown Prosecution Service and ACPOげ (2004) 6. 
850 Introduced in October 2005, Crown Prosecution Service, けThe Prosecutors 10 Point Pledge to Victimsげ ふCP“ 
2005) available at <www.cps.gov.uk/news/articles/prosecutor_pledge211005/> accessed 7 April 2017. 
851 Tｴﾗ┌ｪｴ Jﾗｴﾐ “ヮWﾐIWヴ IﾗﾐデWﾐSゲ デｴ;デ デｴW PヴﾗゲWI┌デﾗヴゲげ PﾉWSｪWゲ ;ヴW ｴｷｪｴ ﾗﾐ ヴ┌HヴｷI H┌デ SｷゲデｷﾐIデﾉ┞ ﾉ;Iﾆｷﾐｪ 
redress for victims should the CPS be non-compliant in Spencer (n 852) 151. 
852 Tｴﾗ┌ｪｴ ; ヴWヮﾗヴデ H┞ デｴW デｴWﾐ VｷIデｷﾏげゲ Cｴ;ﾏヮｷﾗﾐが “;ヴ;ｴ P;┞ﾐWが ｷﾐSｷI;デWS デｴ;デ ┗ｷIデｷﾏゲ ゲデｷﾉﾉ ┘;ﾐデWS ﾏﾗヴW SｷヴWIデ 
Iﾗﾏﾏ┌ﾐｷI;デｷﾗﾐ ;Hﾗ┌デ デｴWｷヴ I;ゲWく “;ヴ;ｴ P;┞ﾐWが け‘WSWaｷﾐｷﾐｪ J┌ゲデｷIWぎ ASSヴWゲゲｷﾐｪ デｴW IﾐSｷ┗ｷS┌;ﾉ NWWSゲ ﾗa VｷIデｷﾏゲ 
and WitﾐWゲゲWゲげ ふヲヰヰΓぶ ;┗;ｷﾉ;HﾉW ;デ аhttp://www.cjp.org.uk/publications/archive/redefining-justice-addressing-
the-individual-needs-of-victims-and-witnesses-05-11-2009/> accessed 21 April 2017 
853 Cヴﾗ┘ﾐ PヴﾗゲWI┌デｷﾗﾐ “Wヴ┗ｷIWが けVｷIデｷﾏゲげ ‘ｷｪｴデ デﾗ ‘W┗ｷW┘ “IｴWﾏWげ available at 
<http://www.cps.gov.uk/victims_witnesses/victims_right_to_review/index.html> accessed 21 April 2017. 
854 Matthew Hall, Victims of Crime: Policy and Practice in Criminal Justice (Willan 2009). 
855 Aﾐデｴﾗﾐ┞ Bﾗデデﾗﾏゲ ;ﾐS J┌ﾉｷ;ﾐ ‘ﾗHWヴデゲが けPヴWa;IWげ ｷﾐ Aﾐデｴﾗﾐ┞ Bﾗデデﾗﾏ ;ﾐS J┌lian Roberts (eds), Hearing the 
Victim: Adversarial Justice, Crime Victims and the State (Willan 2010) xix. 
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conditions provided to victims at court; enacted statute similarly reflects the priority. 
Examples include the Domestic Violence, Crime and Victims Act 2004 which made both 
common assault and breach of a non-molestation order arrestable offences. This, combined 
with a police presumption to arrest in instances of domestic violence,856 gave police clear 
ヮﾗ┘Wヴゲ デﾗ けゲデWヮ ｷﾐげ ;ﾐS ;Iデ ﾗﾐ HWｴ;ﾉa ﾗa デｴW ┗ｷIデｷﾏ ﾗa SﾗﾏWゲデｷI ;H┌ゲWく TｴW AIデ also made 
available restraining orders for victims, even on acquittal. Prior to that, the availability of 
special measures for prosecution witnesses at court (but not for defendants) became 
commonplace857 whilst the Criminal Justice Act 2003 saw the provision of indeterminate 
sentencing858 and the duty of the adjudicator to consider compensation at sentence.859 The 
Legal Aid, Sentencing and Punishment of Offenders Act 2011, may have reduced the criteria 
aﾗヴ ; ヴWﾏ;ﾐS ｷﾐデﾗ I┌ゲデﾗS┞ H┞ ヴWケ┌ｷヴｷﾐｪ ; けヴW;ﾉ ヮヴﾗゲヮWIデげ ﾗa the defendant receiving a 
custodial sentence, but it preserved protection for victims of domestic abuse. Provision to 
remand a defendant into custody when there was no real prospect of a custodial sentence 
remains where a remand on bail is likely to cause fear or physical or mental injury to an 
け;ゲゲﾗIｷ;デWS ヮWヴゲﾗﾐげく860 This reflects awareness of the victim, even prior to a finding of guilt 
against the defendant. Finally, though not imposed through statutory mechanism, Victim 
Personal Statements, detailing the impact of the crime on the victim, are now widely 
referred to at sentencing hearings. This means that that the harm caused to victims can be 
reflected at sentence861 ;ﾐS ﾏ;┞ ｪﾗ a┌ヴデｴWヴ ｷﾐ ﾏWWデｷﾐｪ ┗ｷIデｷﾏゲげ けW┝ヮヴWゲゲｷ┗W ﾐWWSゲげく862   
          In the last three decades, the CJS has thus witnessed a range of victim-centred policies, 
practices and laws which have mirrored a growing understanding and appreciation of 
victimhood. On the one hand, those practical efforts to improve the experience of victims 
passing through the criminal process (improved communication, special measures, 
;SWケ┌;デW ヴﾗﾗﾏ ヮヴﾗ┗ｷゲｷﾗﾐ ;デ Iﾗ┌ヴデぶ ;ヴW け;デ ┘ﾗヴゲデ HWﾐｷｪﾐ ;ﾐS ;デ HWゲデ デﾗ HW ┘WﾉIﾗﾏWSげ ;ﾐS aﾗヴ 
                                                          
856 HﾗﾏW OaaｷIWが けJ┌ゲデｷIW aﾗヴ Aﾉﾉ- A WｴｷデW P;ヮWヴ ﾗﾐ デｴW Cヴｷﾏｷﾐ;ﾉ J┌ゲデｷIW “┞ゲデWﾏげ ふヲヰヰヲぶ Cﾏ ヵヵヶンが ヮ;ヴ; ΒくΑ 
857 Youth Justice and Criminal Evidence Act 1999, s23- 30.  
858 Criminal Justice Act 2003, s225 (which was subsequently abolished by LASPO 2011, s122- 128. However, I 
suggest this was a response to concerns about prison overcrowding and its associated costs as opposed to a 
diminishing of concern about victims). 
859 Legal Aid, Sentencing and Punishment of Offenders Act 2011, s63. 
860 As defined by Family Law Act 1996, s62; spouses or former spouses, civil partners, cohabitants, intimate 
partners or relatives. 
861 Victim Personal Statements were first announced ｷﾐ デｴW VｷIデｷﾏげゲ Cｴ;ヴデWヴ ヱΓΓヶ ;ﾐS ┘WヴW ｷﾐデヴﾗS┌IWS ｷﾐ 
OIデﾗHWヴ ヲヰヰヱ ｷﾐ けPヴ;IデｷIW DｷヴWIデｷﾗﾐ- CヴｷﾏW VｷIデｷﾏ PWヴゲﾗﾐ;ﾉ “デ;デWﾏWﾐデゲげ ふヲヰヰヱぶ ヴ Aﾉﾉ E‘ ヶヴヰぎ III ヲΒく 
862 C;ヴﾗﾉ┞ﾐ Hﾗ┞ﾉW ;ﾐS L┌Iｷ; )WSﾐWヴが けVｷIデｷﾏゲが VｷIデｷﾏｷ┣;デｷﾗﾐ ;ﾐS Cヴｷﾏｷﾐ;ﾉ J┌ゲデｷIWげ ｷﾐ MｷﾆW M;ｪ┌ｷヴWが ‘ﾗS Mﾗヴgan 
and Robert Reiner (eds), The Oxford Handbook of Criminology (4th edn, OUP 2007) 461- 495 
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this reason have received limited academic criticism.863 However it has been argued that not 
everything that has been achieved for victims has been borne of legitimate concern for 
them. Victim-centred approaches also play to managerialist targets; ┘ｴWﾐ ┗ｷIデｷﾏゲ ;ヴW けﾗﾐ 
Hﾗ;ヴSげ ┘ｷデｴ ヮヴﾗゲWI┌デｷﾗﾐゲが デｴWヴW ｷゲ ｪヴW;デWヴ WaaｷIｷWﾐI┞ ┘ｷデｴｷﾐ デｴW ゲ┞ゲデWﾏ and conviction rates 
improve. The No Witness, No Justice Pilot Evaluation report confirms this.864 Managerialism 
complete with its performance focus alignゲ ┘ｷデｴ けﾏWWデｷﾐｪ デｴW ﾐWWSゲげ ﾗa ┗ｷIデｷﾏゲ S┌ヴｷﾐｪ デｴW 
course of proceedings because victim compliance secures efficient productivity in the 
system.       
           The delivery of victim-centred policies has attracted further criticism from those that 
ヮWヴIWｷ┗W デｴW aﾗI┌ゲ ﾗﾐ ┗ｷIデｷﾏ ヴｷｪｴデゲ ;ゲ けH┞-ヮヴﾗS┌Iデゲ ﾗa ﾗデｴWヴ ;ｪWﾐS;ゲげく865 A less benevolent 
explanation about the emergence of the victim as a central figure in criminal justice is that it 
ｴ;ゲ SﾗﾐW ゲﾗ ｷﾐ デｴW けゲWヴ┗ｷIW ﾗa ゲW┗Wヴｷデ┞げ866 ﾗヴ け;ゲ ;ﾐ ;ﾉﾉ-purpose justification for measures of 
ヮWﾐ;ﾉ ヴWヮヴWゲゲｷﾗﾐげく867 In the UK, victim personal statements cannot express a sentencing 
preference, but the detailing of the impact of the offence on the victim, arguably, 
ﾉWｪｷデｷﾏ;デWゲ ; けﾃ┌ゲデ SWゲWヴデゲげ868 approach to sentencing. Iデ ゲWWﾏゲ デｴ;デ けヴWH;ﾉ;ﾐIｷﾐｪ デｴW Iヴｷﾏｷﾐ;ﾉ 
ﾃ┌ゲデｷIW ゲ┞ゲデWﾏ ｷﾐ a;┗ﾗ┌ヴ ﾗa デｴW ┗ｷIデｷﾏげ ｴ;ゲ HWWﾐ SWﾉｷ┗WヴWS デｴヴﾗ┌ｪｴ ヴWゲヮﾗﾐSｷﾐｪ ｷﾐ ; ﾏﾗヴW 
authoritarian manner to offending behaviour.       
            I ｴ;┗W ヮヴW┗ｷﾗ┌ゲﾉ┞ ﾗ┌デﾉｷﾐWS ｴﾗ┘ ﾐWﾗﾉｷHWヴ;ﾉｷゲﾏ Wﾐ┗WﾉﾗヮWS デｴW ┗ｷﾗﾉWﾐIW ;ｪ;ｷﾐゲデ ┘ﾗﾏWﾐげゲ 
movement. I argue here that neoliberalism was similarly attracted to the victim-rights 
movement and is another example of how, as Harvey cautions, a movement advocating 
individual rights is used to advance neoliberal ends. The ease with which neoliberalism 
adopted victim-centred practices can also be understood when we recall the け┗ﾗﾉｷデｷﾗﾐ;ﾉ 
デｴWﾗヴ┞げ ﾗa Iヴｷﾏｷﾐ;ﾉ ﾗaaWﾐding. Neoliberal criminology draws out the contrast between the 
law-abiding majority from the deviant few that wilfully choose to offend. It emphasises the 
separation between the けdecentげ versus the けbadげ and with it constructs the public at large 
                                                          
863 M;デデ M;デヴ;┗Wヴゲが けTｴW ┗ｷIデｷﾏが デｴW “デ;デW ;ﾐS Cｷ┗ｷﾉ “ﾗIｷWデ┞げ ｷﾐ Aﾐデｴﾗﾐ┞ Bﾗデデﾗﾏ ;ﾐS J┌ﾉｷ;ﾐ ‘ﾗHWヴデゲ ふWSゲぶが 
Hearing the Victim: Adversarial Justice, Crime Victims and the State (Willan 2010) 2. 
864 A┗;ｷﾉ Cﾗﾐゲ┌ﾉデｷﾐｪが けNﾗ WｷデﾐWゲゲが Nﾗ J┌ゲデｷIW ふNWNJぶ Pｷﾉﾗデ E┗;ﾉ┌;デｷﾗﾐ Fｷﾐ;ﾉ ‘Wヮﾗヴデぎ Cヴﾗ┘ﾐ PヴﾗゲWI┌デｷﾗﾐ “Wヴ┗ｷIW 
;ﾐS ACPOげ ふヲヰヰヴぶ ;┗;ｷﾉ;HﾉW ;デ 
<www.cps.gov.uk/publications/docs/NWNJ_pilot_evaluation_report_291004.pdf>  accessed 10 April 2017. 
865 Hall (n 76) 44- 88. 
866 Matravers (n 863)) 3. 
867 Garland, The Culture of Control (n 111) 143. 
868 TｴW ヮWヴヮWデヴ;デﾗヴ ヴWIWｷ┗Wゲ ｴｷゲ けIﾗﾏW┌ヮヮ;ﾐIWげ ﾗヴ ヮ┌ﾐｷゲｴﾏWﾐデが ｷﾐ Iﾗﾐデヴ;ゲデ デﾗ ; ヴWｴ;Hｷﾉｷデ;デｷ┗W ヴWゲヮﾗﾐゲWく  
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;ゲ デｴW けﾏWデ;ヮｴﾗヴｷI;ﾉ ┗ｷIデｷﾏげく869 Prioritisation of the victim thus becomes an expression of a 
re-balancing in favour of society and this wider emphasis of the public as victim is clear in 
policy rhetoric870 and has trickled down into domestic abuse case law.871 VｷIデｷﾏゲげ rights 
discourse can be deployed to political ends to justify determined prosecutorial practices in 
the pursuit of rebalancing or adequately representing victim needs and rights. The 
consequences for victims of domestic abuse is that if the criminal justice system can obtain 
a conviction, then justice has been achieved for the greater good, irrespective of whether 
that was the best outcome for the individual woman. Chapter Five considers whether 
effective prosecutions always serve women who have experienced domestic abuse. The 
next section considers how a third quasi-neoliberal strategy, actuarial risk-assessment, fuels 
デｴW ｷSWﾐデｷaｷWS け┘ﾗヴﾆｷﾐｪ ヮヴ;IデｷIWげく  
   5 (iii) Actuarialism and Risk-based Discourse  
Following on from the importance of the CJS serving the victim during the course of 
the criminal process, the idea of reducing the risk of future harm to the victim is also key. I 
outline here how this concern plays out for prosecutors. The CPS outlines its core objectives 
in the Code for Crown Prosecutors. At the fore is its duty to ensure that offenders are 
Hヴﾗ┌ｪｴデ デﾗ ﾃ┌ゲデｷIW け┘ｴWヴW┗Wヴ ヮﾗゲゲｷHﾉWげく872 This essential direction frames the work of the CPS 
but must be balanced, in domestic abuse cases where victims withdraw their support, 
against certain risk factors that might preclude prosecution. Sanders contends that the 
けSWa;┌ﾉデ ゲWデデｷﾐｪげ ﾗa デｴW CP“ ｷゲ けデﾗ ヮヴﾗゲWI┌デW ┌ﾐﾉWゲゲ デｴWヴW ;ヴW ヮﾗ┘Wヴa┌ﾉ ヴW;ゲﾗﾐゲ ﾐﾗデ デﾗげ.873 Yet, 
prosecutors taking decisions in domestic abuse cases find themselves caught between two 
ends of a pWﾐS┌ﾉ┌ﾏき ﾗﾐ デｴW ﾗﾐW ｴ;ﾐS デｴW┞ ゲｴﾗ┌ﾉS HW ヮ┌ヴゲ┌ｷﾐｪ ヮヴﾗゲWI┌デｷﾗﾐゲ け┘ｴWヴW┗Wヴ 
ヮﾗゲゲｷHﾉWげ ;ﾐS ﾗﾐ デｴW ﾗデｴWヴ デｴW┞ ﾏ┌ゲデ ﾐﾗデ デ;ﾆW ; SWIｷゲｷﾗﾐ デｴ;デ risks the safety of the victim or 
any third parties.874          
 Neoliberals have arguably used punishment and/ or imprisonment as a way of 
                                                          
869 Bell (n 163) 96. 
870 Hall (n 76) 64. 
871 Recall from Chapter One, the case of R v C [2007] EWCA Crim 3463. 
872 Cヴﾗ┘ﾐ PヴﾗゲWI┌デｷﾗﾐ “Wヴ┗ｷIWが けGWﾐWヴ;ﾉ PヴｷﾐIｷヮﾉWゲぎ CﾗSW aﾗヴ Cヴﾗ┘ﾐ PヴﾗゲWI┌デﾗヴゲげ ヮ;ヴa 2.2 available at 
<https://www.cps.gov.uk/publications/code_for_crown_prosecutors/principles.html> accessed 12 April 2017. 
873 Sanders (n 785) 98. 
874 Crown Prosecution Service, けDﾗﾏWゲデｷI AH┌ゲW G┌ｷSWﾉｷﾐWゲ aﾗヴ PヴﾗゲWI┌デﾗヴゲげ (n 8). 
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controlling risk through risk-reducing incapacitation or warehousing of offenders.875 If 
neoliberal penology understands rehabilitation as an unattainable ambition,876 what 
becomes the key organising principle of the neoliberal probation service is the management 
of offender risk.877 The emphasis of the neoliberal New Right has therefore advocated a 
perspective of (administrative) criminology that is grounded upon goals of preventing crime 
and crime victimisation before it happens. Crime control becomes dependent on using 
predictive techniques.878 Offenders become conceived as a collection of potentially harmful 
behaviours and are assigned a category of risk879 whilst future victims are assessed in terms 
of their level of vulnerability to that potential harm. For this reason, the same period that 
ｴ;ゲ HWWﾐ ;ゲゲﾗIｷ;デWS ┘ｷデｴ デｴW けヮ┌ﾐｷデｷ┗W デ┌ヴﾐげ ｴ;ゲ ;ﾉゲﾗ HWWﾐ ;ゲゲﾗIｷ;デWS ┘ｷデｴ ; けヮヴW┗Wﾐデｷ┗W 
デ┌ヴﾐげく880             
 In practical terms, to assess the risk of pursuing a case (particularly against the 
┗ｷIデｷﾏげゲ ┘ｷゲｴWゲ) prosecutors must make enquiries with the police and other agencies tasked 
with supporting the complainant before making a decision.881 Most commonly, risk 
assessments will be provided to the CPS from the police in the DASH (Domestic Abuse 
Stalking and Harassment) form. The form is a risk identification checklist and questionnaire 
that police should routinely conduct with complainants and which concludes with an 
;ゲゲWゲゲﾏWﾐデ ﾗa ┘ｴWデｴWヴ デｴW ┗ｷIデｷﾏ ｷゲ ;デ けゲデ;ﾐS;ヴSげが けﾏWSｷ┌ﾏげ ﾗヴ けｴｷｪｴげ ヴｷゲﾆ ﾗa a┌デ┌ヴW 
violence.882 Q┌Wゲデｷﾗﾐゲ ;ヴW ｷﾐｷデｷ;デWS H┞ ゲｷﾏヮﾉW け┞Wゲげ ﾗヴ けﾐﾗげ ;ﾐゲ┘Wヴゲ ┘ｷデｴ aﾗﾉﾉﾗ┘-up probing 
ケ┌Wゲデｷﾗﾐゲ ヴWケ┌ｷヴｷﾐｪ a┌ヴデｴWヴ SWデ;ｷﾉゲ aﾗヴ け┞Wゲげ ;ﾐゲ┘Wヴゲく      
 TｴW CP“ DﾗﾏWゲデｷI AH┌ゲW G┌ｷSWﾉｷﾐWゲ ｷﾐSｷI;デW デｴ;デ デｴWゲW DA“H ケ┌Wゲデｷﾗﾐﾐ;ｷヴWゲ けｷﾐaﾗヴﾏ 
victim management decisions where nWIWゲゲ;ヴ┞げが883 despite the fact that the DASH form itself 
ヮヴﾗaWゲゲWゲ デｴ;デ ｷデ けｷゲ ﾐﾗデ ; ヮヴWSｷIデｷ┗W ヮヴﾗIWゲゲ ;ﾐS デｴWヴW ｷゲ ﾐﾗ W┝ｷゲデｷﾐｪ ;II┌ヴ;デW ヮヴﾗIWS┌ヴW デﾗ 
                                                          
875 Jonathan Simon, Governing Through Crime: How the war on crime transformed American Democracy and 
created a culture of fear (Oxford University Press 2007). 
876 OげM;ﾉﾉW┞が Risk, Uncertainty and Government (n 628) 134. 
877 Ibid 151. 
878 P;デ OげM;ﾉﾉW┞が Crime and Risk (Sage 2010) 1. 
879 Ibid 3. 
880 Adam Crawford and Karen Evans, けCrime Prevention and Community Safetyげ ｷﾐ Aﾉゲｷﾗﾐ LWｷHﾉｷﾐｪが “ｴ;SS 
Maruna and Lesley McAra (eds), Oxford Handbook of Criminology (6th edn, Oxford University Press). 
881 These are noted as Multi Agency Risk Assessment Conferences (MARACs), Multi Agency Public Protection 
Arrangements (MAPPAs) or Multi Agency Safeguarding Hubs (MASH), General Practitioners or Schools. 
882 Domestic Abuse, Stalking and Harassment and Honour Based Violence (DASH, 2009) Risk Identification and 
Assessment and Management Model, available at <http://www.dashriskchecklist.co.uk/wp-
content/uploads/2016/09/DASH-2009.pdf> accessed 12 April 2017. 
883 Crown Prosecution Service, けDﾗﾏWゲデｷI AH┌ゲW G┌ｷSWﾉｷﾐWゲ aﾗヴ PヴﾗゲWI┌デﾗヴゲげ (n 8). 
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I;ﾉI┌ﾉ;デW ﾗヴ aﾗヴWゲWW ┘ｴｷIｴ I;ゲWゲ ┘ｷﾉﾉ ヴWゲ┌ﾉデ ｷﾐ ｴﾗﾏｷIｷSW ﾗヴ a┌ヴデｴWヴ ;ゲゲ;┌ﾉデ ;ﾐS ｴ;ヴﾏげく884 
Scherz criticises the use of this type of risk assessment tool as a ploy by contemporary 
modes of governance to give the impression that there is standardized and considered 
decision-making taking place.885 The problem with this type of apparent actuarial science, 
she argues, ｪｷ┗Wゲ デｴW け;ヮヮW;ヴ;ﾐIW ﾗa デWIｴﾐﾗIヴ;デｷI ヴWｪ┌ﾉ;ヴｷデ┞げ H┌デ ｷﾐ a;Iデ a;ｷﾉゲ デﾗ ヴWゲﾗﾉ┗W 
conflict values due to the lack of a clear directive to balance competing risk factors.886 Such 
risk assessment tools deflect attention away from the fact that they do not specify ; けヴｷゲﾆ 
デｴヴWゲｴﾗﾉSげく Tｴｷゲ ｷゲ HWI;┌ゲW デｴWｷヴ ┗Wヴ┞ ヮヴWゲWﾐIW ｪWﾐWヴ;デWゲ ; IﾗﾐaｷSWﾐIW ｷﾐ SWIｷゲｷﾗﾐ-making 
due to an apparent air of rationality and consistency. What appears to be assumed is that 
ヮヴﾗゲWI┌デﾗヴゲ ┘ｷﾉﾉ ┌ゲW デｴW DA“H aﾗヴﾏ ;ゲ ヮ;ヴデ ﾗa デｴWｷヴ けIﾗﾏﾏﾗﾐ ゲWﾐゲWげが けヴW;ゲﾗﾐ;HﾉWげ 
assessment of factors that will make for ; けｪﾗﾗS SWIｷゲｷﾗﾐげ887 in the public interest.  
 Another potential consequence of risk assessment tools might be that responsibility 
of individual decision-makers becomes diffused and a corresponding possibility that close 
attention to context specific factors is reduced. Whilst the current approach carries this 
potential, in the context of domestic abuse cases, however, any checklist that more 
explicitly ordered values and designated thresholds - as Sherz appears to promote - might 
suffer justified accusations of inflexibility. A perfect tool to assess risk may never be 
;IｴｷW┗WSく Aゲ ﾗﾐW ｷﾐデWヴ┗ｷW┘WW ｷﾐ “IｴWヴ┣げゲ ┘ﾗヴﾆ ヮﾗｷﾐデWS ﾗ┌デが ヴｷゲﾆ ｷゲ ｷﾐWゲI;ヮ;HﾉW888 and risk 
itself is unlikely to ever be eliminated. Furthermore, risk is likely to change, perhaps 
regularly. For those reasons, no tool is likely to capture the complex and nuanced factors 
that lead to an understanding of victim risk. Risk is likely to be best understood by the victim 
and those working to support her on a day to day basis and such subtlety will not be wholly 
reflected in a checklist. The extent to which prosecutors rely on information outside of the 
DASH form (for example by speaking with the officer in the case, IDVAs or witness care 
before making assessment about risk) is explored in Chapter Four.    
 For domestic abuse prosecutors carrying the burden that criminal justice might in 
some way contribute to violence prevention, prosecutors will be considering in what ways 
                                                          
884 See Domestic Abuse, Stalking and Harassment and Honour Based Violence (DASH, 2009) Risk Identification 
and Assessment and Management Model, available at <http://www.dashriskchecklist.co.uk/wp-
content/uploads/2016/09/DASH-2009.pdf> accessed 12 April 2017. 
885 China Scherz, けPヴﾗデWIデｷﾐｪ CｴｷﾉSヴWﾐが PヴWゲWヴ┗ｷﾐｪ F;ﾏｷﾉｷWゲ: Moral Conflict and Actuarial Science in a Problem of 
CﾗﾐデWﾏヮﾗヴ;ヴ┞ Gﾗ┗Wヴﾐ;ﾐIWげ ふヲヰヱヱぶ Pﾗﾉ;デ-Political and Legal Anthropology Review 33. 
886 Ibid 33. 
887 Ibid 41. 
888 Ibid 45. 
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their decision-making will reduce risk by reducing offender opportunity. CPS Domestic 
AH┌ゲW G┌ｷSWﾉｷﾐWゲ ヴWIﾗｪﾐｷゲW デｴ;デ デｴW ヮﾗデWﾐデｷ;ﾉ ﾗa けヴｷゲﾆげ デﾗ デｴW ┗ｷIデｷﾏ ゲｴﾗ┌ﾉS HW HﾗヴﾐW ｷﾐ ﾏｷﾐS 
by the prosecutor at bail hearings, when considering restraining orders and when 
determining the speed with which charging decisions are made.889 The Guidelines also 
;Iﾆﾐﾗ┘ﾉWSｪW デｴ;デ ゲﾗﾏW Iﾗﾏヮﾉ;ｷﾐ;ﾐデゲ ┘ｷﾉﾉ HW ;デ けヮ;ヴデｷI┌ﾉ;ヴﾉ┞ ｴWｷｪｴデWﾐWS ヴｷゲﾆげ aﾗﾉﾉﾗ┘ｷﾐｪ 
reporting to police, once a charging decision is confirmed or when the case is concluded. 
What is lacking from the Guidelines is a breakdown of how the prosecutor should be guided 
by the risk assessment when a woman withdraws her support for the prosecution. The 
G┌ｷSWﾉｷﾐWゲ ゲｷﾏヮﾉ┞ ゲ┌ｪｪWゲデ デｴ;デ ┘ｴWﾐ ; ┘ﾗﾏ;ﾐ ｷゲ ﾐﾗ ﾉﾗﾐｪWヴ ゲ┌ヮヮﾗヴデｷ┗Wが ｴWヴ けヴｷゲﾆげ ｷゲ ヴWﾉW┗;ﾐデ 
when cominｪ デﾗ デｴW ヮｷ┗ﾗデ;ﾉ SWIｷゲｷﾗﾐ ┘ｴWデｴWヴ デﾗ ヮヴﾗゲWI┌デW ﾗヴ ﾐﾗデく B┌デ けヴｷゲﾆげ ﾏｷｪｴデ ヮﾉ;┞ ﾗ┌デ 
in opposing ways here and the Guidelines appear to leave the question of how to weigh up 
デｴW ヮ;ヴデ けヴｷゲﾆげ ┘ｷﾉﾉ ヮﾉ;┞ ｷﾐ デｴW SWIｷゲｷﾗﾐ デﾗ ｷﾐSｷ┗ｷS┌;ﾉ ヮヴﾗゲWI┌デﾗヴゲ デﾗ ;ゲゲWゲゲが ;ゲ ﾉﾗﾐｪ as, it would 
seem, they have been mindful of it. Given the uncertainty, it is possible that prosecutors will 
be minded to pursue a prosecution because, assuming one has faith in the CJS, it ostensibly 
demonstrates that the prosecutor has been pro-active in preventing future risk (see Chapter 
Four for further discussion).  
In tangible terms, when a woman withdraws her support for a prosecution, pursuing 
the prosecution might reduce her risk and his opportunity because the perpetrator cannot 
contact the victim during the course of proceedings or he may receive a restraining order or 
a community rehabilitative requirement that addresses the offending behaviour at the 
conclusion of proceedings. Counterintuitively, however, the reality as Chapter Five outlines, 
is that pursuing a prosecution may increase her risk of harm due to the potential of 
increased perpetrator retaliation whether physical, emotional or financial. On the other 
hand, discontinuing the proceedings might, in fact, reduce her risk because the perpetrator 
no longer seeks to intimidate her into dropping charges or he may not seek retaliation for 
her supporting the prosecution. It might also reduce her risk because the victim feels that 
she has reasserted some power in the relationship and feels able to stand up to the abuser.  
Alternatively, discontinuance may ｷﾐIヴW;ゲW デｴW ┗ｷIデｷﾏげゲ ヴｷゲﾆ (;ﾐS デｴW ﾗaaWﾐSWヴげゲ ﾗヮヮﾗヴデ┌ﾐｷデ┞) 
by bringing bail conditions/ remand to an end thereby permitting contact between parties 
again. When the prosecutor decides to pursuW ; ヮヴﾗゲWI┌デｷﾗﾐ ;ｪ;ｷﾐゲデ デｴW ┗ｷIデｷﾏげゲ ゲデ;デWS 
                                                          
889 Crown Prosecution Service, けDﾗﾏWゲデｷI AH┌ゲW G┌ｷSWﾉｷﾐWゲ aﾗヴ PヴﾗゲWI┌デﾗヴゲげ (n 8). 
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wishes, it is, amongst other things, the potential for future harm following discontinuance 
that the prosecutor is seeking to guard against. 
   Conclusion 
In answering the question as to what extent neoliberalism has contributed to the 
current prosecutorial approach to domestic abuse, this chapter described the broad modes 
of neoliberal strategy in which the CPS must function. The examination of けneoliberalismげ 
presented here describes more than just the economic and political climate in which the 
CPS operates. Neoliberalism, as I have described, is a far-reaching ideology, framework or 
way of thinking that has social, cultural and intellectual qualities which saturate day to day 
decision-making in all areas of life. Indicative is the way that three quasi-neoliberal priorities 
(managerialism, victim-centredness and risk assessments) have the potential to contribute 
to the institutional objective of convicting domestic abuse offenders expeditiously.  
 NWﾗﾉｷHWヴ;ﾉｷゲﾏげゲ new criminology rejects social-democratic theories of criminality and 
unambiguously presents crime as a rational choice made by responsible actors.890 A 
SWﾏﾗﾐゲデヴ;HﾉW けヮWﾐ;ﾉ デ┌ヴﾐげ ﾗヴ IヴｷﾏW Iﾗﾐデヴﾗﾉ ｷﾏヮWヴ;デｷ┗W has emerged under the neoliberal 
state to deter individual offenders by ensuring the relative costs of criminality outweigh the 
potential benefits received. The tenacious prosecutions of domestic abuse offenders must 
be considered in light of this overarching criminology. The neoliberal state is also highly 
responsive to public opinion and, it seems, less wedded to theoretical orthodoxy. There are 
advantages, therefore, for neoliberal governments in aligning with activist groups, such as 
デｴW ┗ｷﾗﾉWﾐIW ;ｪ;ｷﾐゲデ ┘ﾗﾏWﾐげゲ ﾏﾗ┗WﾏWﾐデ. Affiliating with a group that ostensibly advocates 
individual freedoms garners legitimacy (and is theoretically justifiable). Moreover, 
discordant feminist demands become less urgent once the state is seen to act on them. On 
the other hand, (governance) feminists have played this partnership to their advantage by 
actively ヴWゲﾗ┌ヴIｷﾐｪ けヴ;SｷI;ﾉげ aWﾏｷﾐｷゲデ デｴWﾗヴ┞ デﾗ appeal to and engage with state power.891 
However, the chapter also drew out how, for feminists that still seek and aspire to ゲﾗIｷWデ┞げゲ 
wholesale restructuring to break down gender inequalityが デｴW VAWげゲ ﾏﾗ┗WﾏWﾐデげゲ ;ヮヮ;ヴWﾐデ 
allegiance with the neoliberal state falls short.      
                                                          
890 Bell (n 163) 164. 
891 J;ﾐWデ H;ﾉﾉW┞が Pヴ;Hｴ; Kﾗデｷゲ┘;ヴWﾐが Hｷﾉ; “ｴ;ﾏｷヴ ;ﾐS Cｴ;ﾐデ;ﾉ Tｴﾗﾏ;ゲが けFrom the International to the Local in 
Feminist Legal Responses to Rape, Prostitution/Sex Work, and Sex Trafficking: Four Studies in Contemporary 
Governance FWﾏｷﾐｷゲﾏげ ふヲヰヱヶぶ 29 Harvard Journal of Law and Gender 335, 340. 
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 I have suggested that neoliberal governments aim to meet public demands for 
けexpressive justiceげ even if the resulting criminal justice expansion is at the expense of the 
neoliberal ambition to ヴﾗﾉﾉ H;Iﾆ ゲデ;デW ヮヴWゲWﾐIW ｷﾐ ヮWﾗヮﾉWげゲ ﾉｷ┗Wゲく NWﾗﾉｷHWヴ;ﾉ ｪﾗ┗WヴﾐﾏWﾐデゲ ;ヴW 
perhaps even more ready than their predecessors to heavily regulate spaces to ensure the 
conditions for freedom are created with the expectation that benefitting individuals will 
ultimately self-regulate. This strategy of the neoliberal state is revealed in the expectation 
that those who commit domestic abuse should face criminal conviction. Similarly, it might 
be expected that a けlight-touchげ state would trust the principles of managerialism to evolve 
the preferred ordering in the CPS. However, the CPS increasingly feels the presence of an 
interventionist government which sets targets both in budgetary terms and monitors the 
performance of its policy objectives.       
 Two further neoliberal preoccupations - risk-based discourse and victim centrality - 
mean that criminal justice actors, including the prosecutor, are implicitly tasked with crime 
prevention and victim risk management. Chapter Fﾗ┌ヴげゲ ;ﾐ;lysis of how prosecutors form 
decisions in cases of domestic abuse sees these two themes, amongst others, specifically 
relied upon. Chapter Four now builds on the theoretical insight offered in Chapter Three. It 
offers in-depth empirical analysis of how neoliberalism specifically manifests and performs 
;ゲ ; けデ;IデｷI;ﾉ ﾗヴｪ;ﾐｷゲ;デｷﾗﾐ ﾗa ゲﾗIｷWデ┞げ892 vis-a-vis everyday prosecutorial けworking practiceげ in 
domestic abuse cases.  
                                                          




The Reality: Domestic Abuse and Crown Prosecution Service けWﾗヴﾆｷﾐｪ Pヴ;IデｷIWげ 
 
Introduction 
Feminist and neoliberal calls for committed domestic abuse prosecutions were 
described in Chapters One and Three. For many feminists, criminalisation meets the goal of 
symbolically denouncing gendered abuse, whilst for neoliberals intent on creating 
conditions of freedom, convictions successfully hold individual perpetrators to account. This 
chapter uses primary research from a sample of nine prosecutors893 in the South of England 
to explore to what extent the respective priorities of feminism and neoliberalism have 
ｷﾐaﾉ┌WﾐIWS ヮヴﾗゲWI┌デﾗヴｷ;ﾉ け┘ﾗヴﾆｷﾐｪ ヮヴ;IデｷIWげ ;デ デｴW ヮﾗｷﾐデ ┘ｴWﾐ ; ┘ﾗﾏ;ﾐ ﾐﾗ ﾉﾗﾐｪWヴ ゲ┌ヮヮﾗヴデゲ ; 
prosecution.           
 Part One of the chapter sets out how the prosecutorial approach has shifted over 
time. It describes that prior to 2005 prosecutors typically ;IIWSWS デﾗ ; ┘ﾗﾏ;ﾐげゲ ヴWケ┌Wゲデ デﾗ 
デWヴﾏｷﾐ;デW ヮヴﾗIWWSｷﾐｪゲ ;ｪ;ｷﾐゲデ ｴWヴ ｷﾐデｷﾏ;デW ヮ;ヴデﾐWヴく “┌HゲWケ┌Wﾐデﾉ┞が H;ﾉﾉげゲ WﾏヮｷヴｷI;ﾉ ┘ﾗヴﾆ ｷﾐ 
2009 observed a sea-change which invariably saw prosecutors committed to pursuing 
convictions through, inter alia, compelling reluctant complainants by summons.894 This 
significant change in approach followed revised policy and guidelines introduced by the CPS 
in 2005,895 the implementation of which was completed through service-wide training by 
2008.896 My qualitative work, which was conducted in 2017, reflects on past practices and 
probes current ways of working. It finds that since 2008, prosecutors have remained 
IﾗﾏﾏｷデデWS デﾗ ヮ┌ヴゲ┌ｷﾐｪ Iﾗﾐ┗ｷIデｷﾗﾐゲ aヴWケ┌Wﾐデﾉ┞ デｴヴﾗ┌ｪｴ デｴW ┌ゲW ﾗa ゲ┌ﾏﾏﾗﾐゲ ふデｴW け┘ﾗヴﾆｷﾐｪ 
ヮヴ;IデｷIWげぶ. However, the chapter reveals preliminary evidence to suggest a scaling back from 
ｷデゲ ;┌デﾗﾏ;デｷI ┌ゲW ｷﾐ ヮヴWaWヴWﾐIW aﾗヴ ヮ┌ヴゲ┌ｷデ ﾗa デｴW け┗ｷIデｷﾏﾉWゲゲ ヮヴﾗゲWI┌デｷﾗﾐげ where possible.  
                                                          
893 See Introduction for method of selection. 
894 Hall (n 76) 143. 
895 Cro┘ﾐ PヴﾗゲWI┌デｷﾗﾐ “Wヴ┗ｷIWが けPﾗﾉｷI┞ aﾗヴ PヴﾗゲWI┌デｷﾐｪ C;ゲWゲ ﾗa DﾗﾏWゲデｷI VｷﾗﾉWﾐIWぎ ヲヰヰヵげ ふﾐ ヵぶく 
896 Crown Prosecution Service, けEvaluation of the national domestic violence training programme 2005-2008げ 
available at 
<https://www.cps.gov.uk/publications/equality/evaluation_of_national_domestic_violence_training_program
me.html>  accessed 29 June 2017. 
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Part Two of the chapter describes how neoliberal agendas, particularly through 
techniques of New Public Managerialism (NPM), have contributed, often in clandestine 
┘;┞ゲ デﾗ デｴW ｷSWﾐデｷaｷWS け┘ﾗヴﾆｷﾐｪ ヮヴ;IデｷIWげ ﾗa ヴﾗ┌デｷﾐW ヴWﾉｷ;ﾐIW ﾗﾐ ゲ┌ﾏﾏﾗﾐゲく TｴW ヮヴｷﾐIｷヮﾉWゲ ;ﾐS 
practices of managerialism are not new and have been evident in the English and Welsh 
criminal justice system since at least the mid-1990s as Chapter Three discussed.897 NPM 
strategies include increased standardisation in policies and practices; modernisation, 
efficiency and financial prudence; and target setting, performance monitoring and 
managerial accountability.898 The characteristics of NPM, I argue here, function to curb 
prosecutorial discretion. That is, neoliberalism and its associate, managerialism, support 
ways of working that contribute to prosecutorial overreliance on victim summons where it 
might not otherwise have been considered preferable. The primary research also reveals 
デｴ;デが ｷﾐ デｴW CP“が ﾏ;ﾐ;ｪWヴｷ;ﾉｷゲﾏげゲ Sﾗﾏｷﾐ;ﾐデ ｷSWﾗﾉﾗｪ┞ ﾗHゲI┌ヴWゲ デｴW ｪWﾐSWヴWS ﾐ;デ┌ヴW ﾗa IPA 
;ﾐS IﾗﾐデヴｷH┌デWゲ デﾗ ｷﾐゲ┌aaｷIｷWﾐデ IﾗﾐデWﾏヮﾉ;デｷﾗﾐ ﾗa ┘ﾗﾏWﾐげゲ Sｷ┗WヴゲW ﾐWWSゲ.  
1 けWﾗヴﾆｷﾐｪ Pヴ;IデｷIWげ prior to 2008: Automatic Drop 
Despite the fact that the CPS issued its first policy statement in relation to domestic 
violence in 1993,899 it was not until a restatement in 2005 that, alongside it, specific 
domestic violence training was mandated across the service.900 Between 2005 and 2008 the 
nationally implemented domestic violence training programme signalled the augmented 
priority assigned to the crime by the organisation which had hitherto been wanting. 
 Prosecutors in my study who had been with the service for sufficiently long duration, 
recalled the approach of prosecuting domestic violence prior to the sea-change. Their sense 
was that domestic violence had never previously been differentiated from other sorts of 
IヴｷﾏWが けぷｷへデ IWヴデ;ｷﾐﾉ┞ ┘;ゲﾐげデ aﾉ;ｪｪWSぐ TｴW┞ ┘WヴWﾐげデ I;ﾉﾉWS SﾗﾏWゲデｷI ┗ｷﾗﾉWﾐIWぐ “ﾗﾏWデｷﾏWゲ 
┞ﾗ┌ ┘ﾗ┌ﾉS ｪWデ ; Iﾗﾐ┗ｷIデｷﾗﾐ ;ﾐS ゲﾗﾏWデｷﾏWゲ ┞ﾗ┌ ┘ﾗ┌ﾉSﾐげデく TｴW┞ ┘WヴWﾐげデ ﾆｷﾐS ﾗa ｪｷ┗Wﾐ 
specialist treatment [or] ﾉﾗﾗﾆWS ;デ ゲヮWIｷaｷI;ﾉﾉ┞ ;ゲ ケ┌ｷデW ; ゲWヴｷﾗ┌ゲ ゲデ;デｷゲデｷIくげ901   
 Also described was the way デｴW CP“ ;ヮヮヴﾗ;Iｴ ｴ;S WﾐIﾗ┌ヴ;ｪWS デｴW ;II┌ゲWS デﾗ けヮﾉ;┞ 
デｴW ゲ┞ゲデWﾏげく TｴWヴW was an expectation in the past that defendants would be advised to 
                                                          
897 McLaughlin, Muncie and Hughes (n 821) 301. 
898 Jﾗｴﾐ ‘;ｷﾐW ;ﾐS MｷIｴ;Wﾉ Wｷﾉﾉゲﾗﾐが けBW┞ﾗﾐS M;ﾐ;ｪWヴｷ;ﾉｷゲﾏ ｷﾐ Cヴｷﾏｷﾐ;ﾉ J┌ゲデｷIWげ ふヱΓΓΑぶ ヱふンぶ The Howard Journal 
of Crime and Justice 80-95. See also Chapter Three for a detailed appraisal of managerialism. 
899 Burton (n 157) 98. 
900 Crown Prosecution Service (n 896). 
901 Prosecutor 6. 
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make no comment in police station interview and then wait to see if the complainant 
attended court to give evidence against him: けTｴW I┌ﾉデ┌ヴW ┘;ゲ ┗Wヴ┞ ﾏ┌Iｴが ﾉWデげゲ ┘;ｷデ ;ﾐS ゲWW 
ｷa ゲｴW デ┌ヴﾐゲ ┌ヮ ;ﾐS ｷa ゲｴW SﾗWゲﾐげデ デ┌ヴﾐ ┌ヮ ｷデ ┘ｷﾉﾉ HW HｷﾐﾐWSく “ﾗが ｷa ┞ﾗ┌ ┘WヴW SWaWﾐSｷﾐｪが ┞ﾗ┌ヴ 
IﾉｷWﾐデ ┘ﾗ┌ﾉSﾐげデ ヴW;ﾉﾉ┞ ゲ;┞ ;ﾐ┞デｴｷﾐｪ ┌ﾐデｷﾉ ┞ﾗ┌ ｴ;S ｪﾗﾐW デﾗ ｴｷﾏ [on the day of trial] and said, 
け“ｴWげゲ ｴWヴWげぐ B┌デ ﾏﾗゲデﾉ┞ ゲｴW ┘ﾗ┌ﾉSﾐげデ W┗Wヴ HW デｴWヴWくげ902 This prosecutor did not comment 
concretely on to what extent the approach of lawyers prior to 2008 incited perpetrators to 
intimidate the victim into retracting their complaint. Clearly however, if defence lawyers 
were giving defendants advice that the prosecution would likely drop the case if the victim 
was unsupportive, the risk that defendants would then pressurise the victim into submission 
must have been understood.         
 The 1993 CPS Statement of Prosecution Policy in relation to domestic violence903 
indicated that victim withdrawal should prompt the obtaining of a retraction statement 
outlining her reasons and whether she had been put under any pressure not to proceed 
with criminal prosecution. The policy at that time also suggested that prosecutors ought to 
consider alternative evidence and ways of proceeding with the case, absent victim support. 
Hﾗ┘W┗Wヴが CヴWデﾐW┞ ;ﾐS D;┗ｷゲげ ヱΓΓΑ WﾏヮｷヴｷI;ﾉ ヴWゲW;ヴIｴ W┝ヮﾗゲWS デｴ;デ SWゲヮｷデW デｴW ヮﾗﾉｷI┞が 
prosecutors frequently failed to obtain victim retraction statements or to explore pursuing 
the case with an unsupportive complainant, for example through summons or other 
corroborative evidence.904 Rather, prosecutors would typically terminate proceedings 
justifying their decision on evidential grounds; because a hostile witness was unlikely to 
provide a realistic prospect of conviction.905 What ran parallel therefore to the evidential 
ゲ┌aaｷIｷWﾐI┞ デWゲデが ;IIﾗヴSｷﾐｪ デﾗ Hﾗ┞ﾉWが ┘;ゲ デｴW ヮヴﾗゲWI┌デﾗヴげゲ け┘ﾗヴﾆｷﾐｪ ヴ┌ﾉWげ デｴ;デ Wケ┌;デWS けﾐﾗﾐ-
cooperatｷ┗Wげ ┘ｷデﾐWゲゲWゲ ┘ｷデｴ け┌ﾐ┘ｷﾐﾐ;HﾉWげ I;ゲWゲく906 An unsupportive witness became 
shorthand for reduction in quality of evidence; either due to her becoming a witness lacking 
credibility at court or because without her there was insufficient corroborative evidence 
capable of proving the case. As such the quality of the evidence was depleted such that a 
conviction was considered unrealistic and the evidential test (the first test contained in the 
Code for Prosecutors) was no longer satisfied.       
                                                          
902 Prosecutor 8. 
903 Cヴﾗ┘ﾐ PヴﾗゲWI┌デｷﾗﾐ “Wヴ┗ｷIWが けA “デ;デWﾏWﾐデ ﾗa PヴﾗゲWI┌デｷﾗﾐ PﾗﾉｷI┞ぎ DﾗﾏWゲデｷI VｷﾗﾉWﾐIWげ ふCP“ PﾗﾉｷI┞ Gヴﾗ┌ヮ ヱΓΓンぶく  
904 Cretney and Davis (n 150) 146-157. 
905 Ibid 146-157. 
906 Hoyle, Negotiating Domestic Violence (n 156) 168. 
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 In addition to citing evidential justifications, prosecutors in the past were persuaded 
デﾗ SｷゲIﾗﾐデｷﾐ┌W I;ゲWゲ aﾗヴ けｴ┌ﾏ;ﾐｷデ;ヴｷ;ﾐげ ヴW;ゲﾗﾐゲが ┘ｴｷIｴ ﾏｷｪｴデ ゲWW ﾃ┌ゲデｷaｷI;デｷﾗﾐゲ ｷﾐIﾉ┌SWS 
┌ﾐSWヴ デｴW ゲWIﾗﾐS ゲデ;ｪW ﾗa デｴW ヮヴﾗゲWI┌デﾗヴゲげ IﾗSWが デｴW けヮ┌HﾉｷI ｷﾐデWヴWゲデげ デWゲデく “┌Iｴ ヴW;ゲﾗﾐゲ 
included not wanting to compel unwilling witnesses against their wishes (complete with 
W┝ヮﾉ;ﾐ;デｷﾗﾐゲ ﾗa ﾐﾗデ ┘;ﾐデｷﾐｪ デﾗ SWﾐ┞ ; ┘ﾗﾏ;ﾐげゲ ;┌デﾗﾐﾗﾏ┞ ﾗヴ Iﾗﾐデヴﾗﾉ907) and also of not 
wishing to exacerbate further violence908 (by providing the perpetrator with a reason for 
vengWa┌ﾉ ;Iデｷﾗﾐぶく Hﾗ┞ﾉW ;SSWS デｴ;デ デｴW け┘ﾗヴﾆｷﾐｪ ヴ┌ﾉWげ ゲWWﾏWS デﾗ HW ｪWﾐ┌ｷﾐWﾉ┞ ﾏﾗデｷ┗;デWS H┞ 
prosecutors not wishing to disempower victims by ignoring their wishes which might then 
discourage them from seeking criminal justice support in the future (lest their wishes be 
ignored again).909 Prosecutors were also mindful that criminal proceedings might damage 
デｴW ヮ;ヴデｷWゲげ ;デデWﾏヮデゲ ;デ ヴWIﾗﾐIｷﾉｷ;デｷﾗﾐく TｴWゲW ヴ;デｷﾗﾐ;ﾉｷゲ;デｷﾗﾐゲが ｷﾐ Iﾗﾐﾃ┌ﾐIデｷﾗﾐ ┘ｷデｴ 
ヮヴﾗゲWI┌デﾗヴゲげ ;ゲゲWゲゲﾏWﾐデ ﾗa デｴW ﾉｷﾆWﾉ┞ けヮ;ﾉデヴ┞ ゲWﾐデWﾐIWげが ゲWWﾏWS デﾗ ┘Wｷｪｴ ;ｪ;ｷnst 
prosecution. The preference for discontinuance may also have been due to a perceived lack 
of value or benefit that a prosecution afforded a victim who was uncommitted to pursuing 
the case against her partner. Burton suggests that prosecutors were not concerned with 
keeping abusive families together, but rather failed to see how prosecution helped the 
situation where partners were reconciled.910 All these reasons taken together resulted in an 
approach which, according to Louise Ellison, persisted in 2002; that complainant retraction 
ｷﾐ デｴW IﾗﾐデW┝デ ﾗa ヮヴﾗゲWI┌デｷﾐｪ SﾗﾏWゲデｷI ┗ｷﾗﾉWﾐIW ;ヮヮW;ヴWS デﾗ ｴ;┗W け;ﾐ ;ﾉﾏﾗゲデ ゲｷﾐｪ┌ﾉ;ヴ WaaWIデき 
ﾐ;ﾏWﾉ┞が SｷゲIﾗﾐデｷﾐ┌;ﾐIWげく911        
 Tｴｷゲ け┘ﾗヴﾆｷﾐｪ ヴ┌ﾉWげ ﾗヴ ｷﾐaﾗヴﾏ;ﾉ け;┌デﾗﾏ;デｷI Sヴﾗヮげ912 policy, therefore seems ostensibly 
to be based on what was requested by the victim in the ┗ｷIデｷﾏげゲ interest, despite the clear 
second stage of the Code for Prosecutors which required consideration of whether the case 
was in the wider public interest. Otherwise put, prior to the mandated training ending in 
ヲヰヰΒが デｴW ｷﾐSｷ┗ｷS┌;ﾉ ┘ｷゲｴWゲ ﾗa デｴW ┗ｷIデｷﾏ aヴWケ┌Wﾐデﾉ┞ ゲ┌ヴヮ;ゲゲWS ;ﾐ┞ けヮ┌HﾉｷI ｷﾐデWヴWゲデげ ┘ｴｷIｴ 
might consider criminal prosecution to have symbolic power or wider deterrent effect.913 
Tｴ┌ゲが ┘ｴWヴW Iﾗﾏヮﾉ;ｷﾐ;ﾐデゲ ヴWデヴ;IデWSが SWゲヮｷデW デｴW ヮﾗﾉｷI┞ ゲデ;デWﾏWﾐデげゲ WﾐIﾗ┌ヴ;ｪWﾏWnt of 
                                                          
907 Ibid 170. 
908 Cretney and Davis (n 150) 146-157. 
909 Hoyle, Negotiating Domestic Violence (n 156) 170. 
910 Burton (n 157) 100. 
911 Ellison (n 159) 834, 834.  
912 Lisa Goodman and Deborah Epstein, Listening to Battered Women: A Survivor Centered Approach to 
Advocacy, Mental Health and Justice (American Psychological Association 2008) 73. 
913 Hoyle, Negotiating Domestic Violence (n 156) 174- 175 and Cretney and Davis (n 150) 146. 
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H;ﾉ;ﾐIｷﾐｪ デｴW ┗ｷIデｷﾏげゲ ┘ｷゲｴWゲ ┘ｷデｴ デｴW ┘ｷSWヴ ヮ┌HﾉｷI ｷﾐデWヴWゲデ デﾗ ヮヴﾗゲWI┌デW ヮWヴヮWデヴ;デﾗヴゲ ﾗa 
domestic violence,914 prosecutors invariably preferred discontinuance.915 Burton, in 
;aaｷヴﾏｷﾐｪ デｴ;デ Iﾗﾏヮﾉ;ｷﾐ;ﾐデげゲ ヮWヴゲﾗﾐ;ﾉ ┘ｷゲｴWゲ ゲWWﾏWS デﾗ デヴ┌ﾏヮ ;ﾐ┞ ┘ｷSWヴ ヮ┌HﾉｷI ｷnterest, 
notes that this practice was possible due to the extensive discretion afforded to prosecutors 
when weighing up public interest factors. Fionda and Ashworth agreed that the Code 
offered a paucity of guidance on the matter of how to resolve the conflict between victim 
and public interest.916          
 As well as frequently acceding to the victim request to discontinue proceedings, the 
ヮヴ;IデｷIW ﾗa けIヴｷﾏｷﾐｪ Sﾗ┘ﾐげ ┘;ゲ ;ﾉゲﾗ ヮヴW┗;ﾉWﾐデく917 けCヴｷﾏｷﾐｪ Sﾗ┘ﾐげ SﾗﾏWゲデｷI ;H┌ゲW ヮヴW┗;ｷﾉWS 
amongst lawyers once a matter was before court and also amongst the police before the 
CPS became involved at all. Thus, the police frequently failed to arrest the DA perpetrator at 
all or there would be an arrest for breach of the peace resulting not in a conviction but a 
bind-over to keep the peace. Arrest might also have resulted in a police caution or a 
prosecution for the non-imprisonable offence of being drunk and disorderly. Women were 
sometimes encouraged to take out a private prosecution for common assault where the CJS 
would not take further action and they were serious about having the perpetrator 
prosecuted.918 Ia ; Iｴ;ヴｪW ﾗa ;ゲゲ;┌ﾉデ SｷS aｷﾐS ｷデゲ ┘;┞ デﾗ デｴW Iヴｷﾏｷﾐ;ﾉ Iﾗ┌ヴデが けぷデへｴWヴW ┘;ゲ ; ﾉﾗデ 
ﾗa SW;ﾉｷﾐｪ HWｴｷﾐS デｴW ゲIWﾐWゲぐ Ia ┞ﾗ┌ ┘ﾗ┌ﾉS ;IIWヮデ デｴ;デ ｴW ゲﾏ;ゲｴWS ┌ヮ ｴWヴ ヮｴﾗﾐWが ｷゲﾐげデ デｴ;t 
good enough? It was very much brushing under the carpet, how can we just deal with this 
without actually acknowledging how serious it is that somebody is being violent or 
Iﾗﾐデヴﾗﾉﾉｷﾐｪ ﾗヴ ┘ｴ;デW┗Wヴ ┘ｷデｴ デｴWｷヴ ヮ;ヴデﾐWヴげく919 Prosecutor 8, who made this comment, did 
ﾐﾗデ ゲ┌ｪｪWゲデ デｴ;デ デｴｷゲ ┘;ゲ HWｷﾐｪ SﾗﾐW ｷﾐ ;ﾐ┞ け┌ﾐデﾗ┘;ヴSげ ┘;┞が ヴ;デｴWヴ ゲｴW W┝ヮﾉ;ｷﾐWS デｴ;デ デｴW 
aﾗI┌ゲ ;ﾐS ヮヴｷﾗヴｷデ┞ aﾗヴ ﾉ;┘┞Wヴゲ ;デ Iﾗ┌ヴデ ┘;ゲ デｴW けﾉWｪｷデｷﾏ;デWげ ヮ┌ヴゲ┌ｷデ ﾗa ゲ;┗ｷﾐｪ デｴW ヮ┌HﾉｷI ヮ┌ヴゲW 
the expense of a contested hearing. She also commented that the aiﾏ ┘;ゲ デﾗ けゲ;┗W ヮWﾗヮﾉW 
aヴﾗﾏ ｴ;┗ｷﾐｪ デﾗ ｪﾗ デｴヴﾗ┌ｪｴ ┘ｷデｴ ｷデが ゲﾗ デﾗ ゲヮW;ﾆげく HWヴW ゲｴW ┘;ゲ ヮヴWゲ┌ﾏ;Hﾉ┞ ヴWaWヴヴｷﾐｪ デﾗ デｴW 
ordeal of the victim (and witnesses) having to testify against an intimate partner in a court 
room. But one wonders to what extent she may also have been inadvertently referring to 
                                                          
914 Cヴﾗ┘ﾐ PヴﾗゲWI┌デｷﾗﾐ “Wヴ┗ｷIWが けCﾗSW aﾗヴ Cヴﾗ┘ﾐ PヴﾗゲWI┌デﾗヴゲ ふHM“O ヱΓΓヲぶ ヮ;ヴ; ヶくヴく 
915 Hoyle, Negotiating Domestic Violence (n 156) 155. 
916 J┌ﾉｷ; FｷﾗﾐS; ;ﾐS AﾐSヴW┘ Aゲｴ┘ﾗヴデｴが けTｴW NW┘ CﾗSW aﾗヴ Cヴﾗ┘ﾐ PヴﾗゲWI┌デﾗヴゲぎ P;ヴデ ヱぎ PヴﾗゲWI┌デｷﾗﾐが 
AIIﾗ┌ﾐデ;Hｷﾉｷデ┞ ;ﾐS デｴW P┌HﾉｷI IﾐデWヴWゲデげ ふヱΓΓヴぶ Cヴｷﾏｷﾐ;ﾉ L;┘ ‘W┗ｷW┘ ΒΓヴが Γヰヲく 
917 Hoyle, Negotiating Domestic Violence (n 156) 151. 
918 Susan Edwards, Policing Domestic Violence: Women, the Law and the State (Sage 1989). 
919 Prosecutor 8. 
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lawyers seeking to short circuit contested hearings for their own benefit; of avoiding the 
need to stay longer than necessary and the more arduous chore of conducting contested 
proceedings in court? 
2 けWﾗヴﾆｷﾐｪ Pヴ;IデｷIWげ ｷn 2008-9: Summons and Convict 
In 2005, the CPS re-issued its Policy for Prosecuting Cases of Domestic Violence,920 
together with its Good Practice Guidance.921 The Guidance outlined how the service was 
ｪﾗｷﾐｪ デﾗ HW デ;ﾆｷﾐｪ け; ﾏﾗヴW ゲﾗヮｴｷゲデｷI;デWS ;ヮヮヴﾗ;Iｴ デﾗ ヮヴﾗゲWcuting hate crimes such as 
SﾗﾏWゲデｷI ┗ｷﾗﾉWﾐIWげく922 The new strategy was based on a two-year project in which Specialist 
DﾗﾏWゲデｷI VｷﾗﾉWﾐIW Cﾗ┌ヴデゲ ｷﾐ Cヴﾗ┞Sﾗﾐ ;ﾐS C;Wヴヮｴｷﾉﾉ┞ ┘WヴW ﾏﾗﾐｷデﾗヴWS aﾗヴ けｷﾏヮヴﾗ┗WﾏWﾐデゲげく 
Iﾐゲｷｪｴデa┌ﾉﾉ┞が けｷﾏヮヴﾗ┗WﾏWﾐデゲげ ｷﾐIﾉ┌SWS ﾗ┗Wヴ┘ｴWﾉﾏｷﾐｪﾉ┞ outcomes which demonstrated that 
the offender was being brought to justice; increased convictions, reductions in 
discontinuances, reductions in victim retraction and increased reporting and prosecutions of 
cases were all cited as ameliorations, whilst notably victim satisfaction or perpetrator 
recidivism did not feature. The financial implications of successful prosecutions (and belief 
that consequentially recidivism diminishes) were fore fronted. For prosecutors, gathering 
evidence and building cases absent the victim was promoted, ensuring appropriate bail 
conditions and information exchange between professional agencies was encouraged and 
witness summons was to be considered but only after full consideration of safety issues. 
Notably, only safety issues are noted in the Guidance as a potential bar to the 
;ヮヮヴﾗヮヴｷ;デWﾐWゲゲ ﾗa ｷゲゲ┌ｷﾐｪ ; ゲ┌ﾏﾏﾗﾐゲく F;Iデﾗヴゲ ゲ┌Iｴ ;ゲ デｴW ┗ｷIデｷﾏげゲ W┝ヮヴWゲゲWS ┘ｷゲｴWゲ ﾗヴ 
what might provide the most beneficial outcome for her were not noted as being 
sufficiently prohibitive.          
                                                          
920 Cヴﾗ┘ﾐ PヴﾗゲWI┌デｷﾗﾐ “Wヴ┗ｷIWが けPﾗﾉｷI┞ aﾗヴ PヴﾗゲWI┌デｷﾐｪ C;ゲWゲ ﾗa DﾗﾏWゲデｷI VｷﾗﾉWﾐIWぎ ヲヰヰヵげ ふﾐ ヵぶく  
921 Iﾐ Cヴﾗ┘ﾐ PヴﾗゲWI┌デｷﾗﾐ “Wヴ┗ｷIWが けDﾗﾏWゲデｷI VｷﾗﾉWﾐIWぎ GﾗﾗS Pヴ;IデｷIW G┌ｷS;ﾐIWげ ふヲヰヰヵぶ available at 
<http://webarchive.nationalarchives.gov.uk/+/http:/www.crimereduction.homeoffice.gov.uk/domesticviolenc
e/domesticviolence51.pdf> accessed 31 August 2017, けぷデへｴW ヴW┗ｷゲWS DﾗﾏWゲデｷI VｷﾗﾉWﾐIW G┌ｷS;ﾐIW デﾗ CP“ ゲデ;aa 
ヮヴﾗ┗ｷSWゲ ;S┗ｷIW ﾗﾐ ｴﾗ┘ デﾗ ヮヴﾗIWWS ｷa ┗ｷIデｷﾏゲ ┘ｷデｴSヴ;┘が ｷﾐIﾉ┌Sｷﾐｪ デｴW ┌ゲW ﾗa W┗ｷSWﾐIW ﾗデｴWヴ デｴ;ﾐ デｴW ┗ｷIデｷﾏげゲが 
when and if summonses may be required and which factors should be considered, advice on warrants and 
reasons to discontinue. In this Circular, police and prosecutors will be reminded of the need for effective 
gathering of evidence such as photographs of injuries, 999 tapes, CCTV evidence and statements from other 
witnesses both to strengthen the case and to enable a case to progress, even if victims withdraw their support 
aﾗヴ デｴW ヮヴﾗゲWI┌デｷﾗﾐげく  
922 Attorney General quoted in the foreword of Crown Prosecution Serviceが けCP“ DﾗﾏWゲデｷI VｷﾗﾉWﾐIWぎ GﾗﾗS 
Pヴ;IデｷIW G┌ｷS;ﾐIW “┌ﾏﾏ;ヴ┞げ ふヲヰヰヵぶ ;┗;ｷﾉ;HﾉW ;デ 




 The new approach was to tie in with broader CPS policy objectives such as the No 
Witness, No Justice923 ヮヴﾗﾃWIデ ;ﾐS デｴW ｪﾗ┗WヴﾐﾏWﾐデ ヮヴｷﾗヴｷデ┞ ﾗa けrebalanc[ing] the system in 
favour of victims, the community and the law-abiding citizenげく924 The good practice guidance 
appears to frame a successful conviction as a successful outcome for the victim, save only 
where her safety would be compromised by pursuing the case. There is no mention of the 
autonomy, therapeutic or empowerment compromises that state persistence, deficient her 
support, might entail.          
 In conjunction with the new policy and guidance, all prosecution lawyers, associate 
prosecutors and case workers received training in relation to domestic violence between 
2005- 2008.925 The following account of the training has been compiled from recollection, 
having undergone the training myself, together with information provided in the CPS 
training evaluation report.926 The training was coordinated across the police and CPS and 
was designed and delivered in person by a number of regional trainers and the national 
strategy was made available afterwards through the staff intranet. Each participant was also 
given their own copy of the training on CD Rom for future reference.    
 The training impressed that violence and abuse between intimate partners was a 
crime that must be afforded high priority by criminal justice agents. Its aims were to both 
W┝ヮﾉ;ｷﾐ デｴW CP“ ヮﾗﾉｷI┞ ﾗﾐ SﾗﾏWゲデｷI ┗ｷﾗﾉWﾐIW ;ﾐS デﾗ ｷﾏヮ;ヴデ ヮヴ;IデｷI;ﾉ ;ﾐS けIﾗﾐゲｷゲデWﾐデげ927 ways 
of taking a proactive approach. With respect to the former, prosecutors were educated 
about the dynamics of abusive relationships and about how perpetrators could manipulate 
the system to maintain control and effect their preferred outcome. The objective of the 
training was to shift any permissive attitudes amongst prosecutors. With respect to the 
latter (how that knowledge and awareness should translate practically) prosecutors were 
ｷﾐ┗ｷデWS デﾗ HW ヴﾗH┌ゲデ ┘ｷデｴ SWaWﾐIW ヴWケ┌Wゲデゲ デﾗ けIヴｷﾏW Sﾗ┘ﾐげ ﾗヴ デﾗ ┗;ヴ┞ H;ｷﾉ IﾗﾐSｷデｷﾗﾐゲく 
Communication was to be encouraged between prosecutors and IDVAs or the Officer In the 
                                                          
923 The NWNJ scheme saw the introduction of 165 witness care units focussed on supporting victims and 
witnesses through the trial process and aimed to improve relationships with witnesses to increase witness 
attendance at trial. 
924 Attorney General quoted in the foreword of Crown Prosecution Service (n 922). 
925 Crown Prosecution Service, けEvaluation of the National Domestic Violence Training Programme 2005-2008げ 
available at 
<https://www.cps.gov.uk/publications/equality/evaluation_of_national_domestic_violence_training_program





Case (OIC) before agreeing to any alterations. The new approach was exampled and 
modelled during training through the use of case studies chosen by selected regional 
trainers. In short, prosecutors were encouraged to apply for bad character evidence to be 
admitted for like previous convictions, to apply for special measures, to use res gestae 
where possible, to make use of victim personal statements at sentencing and to apply for 
witness summonses where appropriate. The new approach sought to achieve 
けｷﾏヮヴﾗ┗WﾏWﾐデゲげ デﾗ デｴW ┘;┞ SﾗﾏWゲデｷI ┗ｷﾗﾉWﾐIW ┘;ゲ デヴW;デWS ｷﾐ デｴW ゲWヴ┗ｷIW デｴヴﾗ┌ｪｴ デｴW 
;デデ;ｷﾐﾏWﾐデ ﾗa Iﾗﾐ┗ｷIデｷﾗﾐゲ ┘ｴWヴW ヮﾗゲゲｷHﾉW ;ﾐS デｴヴﾗ┌ｪｴ デｴW SWﾉｷ┗Wヴ┞ ﾗa けｴｷｪｴ ケ┌;ﾉｷデ┞ ゲWヴ┗ｷIW デﾗ 
┗ｷIデｷﾏゲげく928            
 The impact of the CPS training programme between 2005 and 2008 was clear; 
discontinuance rates fell from 37% in 2004-5 to 22.9% in 2007-8. Conviction rates for all 
matters charged (and flagged as a domestic violence case on the CPS system) rose from 55% 
to 70.7% respectively. Such a sharp increase in successful convictions illustrates the extent 
of the re-education in the service. Bind-overs were no longer seen as an adequate outcome 
and their change of use is also striking; it fell from 18.2% to 5.3% in the same period.929 It is 
clear from the statistics that the new policy, guidance and training halted the hitherto 
┘ﾗヴﾆｷﾐｪ ヮヴ;IデｷIW ﾗa け;┌デﾗﾏ;デｷI-Sヴﾗヮげ ｷﾐ ヮヴWaWヴWﾐIW aﾗヴ ヮ┌ヴゲ┌;ﾐIW ﾗa ヮヴﾗゲWI┌デｷﾗﾐゲ ｷﾐ デｴW a;IW 
of victim retraction.           
 The CPS conducted its own qualitative research with focus groups930 to examine the 
cultural impact of the new training programme to address domestic violence. Those 
interviewed were able to attest to the seriousness with which the offence was now being 
taken by the CPS. Prosecutors seemed determined to achieve successful outcomes whilst 
showing appropriate sympathy for victims and a better understanding of how perpetrators 
might act to manipulate termination of the case. One prosecutor interviewed in 2008 
summarised that, けThe defence now know we don't just drop DV cases because the victim 
SﾗWゲﾐろデ ┘ｷゲｴ デﾗ ｪｷ┗W W┗ｷSWﾐIWくげ931        
 The Policy and Guidance, together with delivery of the face-to-face national 
domestic violence training programme, prompted Matthew Hall in 2009 to surmise that 
                                                          
928 Ibid. 
929 All statistics taken from ibid. 
930 The groups comprised prosecutors and domestic violence professional partners. 




SﾗﾏWゲデｷI ┗ｷﾗﾉWﾐIW ﾏｷｪｴデ ﾐﾗ┘ HW HWｷﾐｪ デヴW;デWS ;ゲ けﾗﾐW ﾗﾐ ｷデゲ ﾗ┘ﾐげく932 He examined the way 
SﾗﾏWゲデｷI ┗ｷﾗﾉWﾐIW ┘;ゲ HWｷﾐｪ SW;ﾉデ ┘ｷデｴ ｷﾐ デｴヴWW Iﾗ┌ヴデゲ ｷﾐ デｴW Nﾗヴデｴ ﾗa Eﾐｪﾉ;ﾐSく  H;ﾉﾉげゲ ┘ﾗヴﾆ 
ｷSWﾐデｷaｷWS デｴW ゲデ;ﾐIW ﾗヴ けｪWﾐWヴ;ﾉ デｴヴ┌ゲデげ ;SﾗヮデWS H┞ デｴW CP“ immediately following the 2005-
8 training,933 which, according to one District J┌SｪW ;デ デｴW デｷﾏWが ┘;ゲ けヮヴﾗゲWI┌デW W┗Wヴ┞ 
I;ゲWげく934 Ia デｴ;デ ┘;ゲ ゲﾗが デｴW ケ┌Wゲデｷﾗﾐ ﾗa デﾗ ┘ｴ;デ W┝デWﾐデ デｴW けヮ┌HﾉｷI ｷﾐデWヴWゲデげ デWゲデ ┘;ゲ HWｷﾐｪ 
engaged with at all arose. This is because there was no need to make the assessment; the 
public interest, it was assumed, would always be met.     
 Aデ デｴW デｷﾏW ﾗa H;ﾉﾉげゲ ┘ﾗヴﾆが ヮヴﾗゲWI┌デﾗヴゲ ┘WヴW ;ﾉゲﾗ HWﾐWaｷデデｷﾐｪ aヴﾗﾏ ﾐW┘ Iｴ;ﾐｪWゲ デﾗ 
the way cases were investigated in line with new Association of Chief Police Officers 
Guidance935 which urged officers to hold perpetrators accountable by building cases with as 
much supporting and corroborative evidence as possible. Thus, in the event that by the time 
prosecutors came to review the file the complainant had withdrawn her support, 
prosecutors ought also have been able to exploit res gestae 999 calls, medical evidence of 
her injuries, other possible witness testimony, the victims evidence read as hearsay,936 
recent complaint and/ or confession evidence to pursue the case against him. The use of 
;ﾉデWヴﾐ;デｷ┗W IﾗヴヴﾗHﾗヴ;デｷ┗W W┗ｷSWﾐIW ﾗ┌ｪｴデ デﾗ ｴ;┗W ゲWWﾐ ; ヴｷゲW ｷﾐ デｴW ﾐ┌ﾏHWヴ ﾗa け┗ｷIデｷﾏﾉWゲゲ 
ヮヴﾗゲWI┌デｷﾗﾐゲげ ｷﾐ-line with recommendations urged by Louise Ellison in 2002.937 However, 
the drive to prosecute whenever possible appears to have been achieved, at least according 
デﾗ H;ﾉﾉげゲ ┘ﾗヴﾆが H┞ デｴW ゲ┌ﾏﾏﾗﾐゲｷﾐｪ ﾗa ┌ﾐゲ┌ヮヮﾗヴデｷ┗W ┗ｷIデｷﾏゲく TｴW CｴｷWa Cヴﾗ┘ﾐ PヴﾗゲWI┌デﾗヴ 
W┝ヮﾉ;ｷﾐWS デﾗ H;ﾉﾉ デｴ;デ デｴｷゲ ┘ﾗ┌ﾉS HW デｴW けヮヴﾗヮWヴげ ┘;┞ デﾗ ヮヴﾗIWWSが ｷﾐ ;IIﾗヴS;ﾐIW ┘ｷデｴ デｴW 
new policy, when a woman withdrew her statement. The summons should be backed up, 
explained the Chief Crown Prosecutor, with the promise of a witness warrant for non-
;デデWﾐS;ﾐIWく Tｴｷゲ けデｴヴW;デげ デﾗ ｷゲゲ┌W ; ┘;ヴヴ;ﾐデ ┘;ゲ ｴﾗ┘W┗Wヴ ヴ;ヴWﾉ┞が ｷa W┗Wヴが HWｷﾐｪ ;IデWS ┌ヮﾗﾐ H┞ 
the prosecutors interviewed but instead its potential use was being used to induce guilty 
                                                          
932 Hall (n 76) 143. 
933 At least following his empirical work in one area in the North of England. 
934 Hall (n 76) 144. 
935 N;デｷﾗﾐ;ﾉ PﾗﾉｷIｷﾐｪ Iﾏヮヴﾗ┗WﾏWﾐデ AｪWﾐI┞ ﾗﾐ HWｴ;ﾉa ﾗa AゲゲﾗIｷ;デｷﾗﾐ ﾗa CｴｷWa PﾗﾉｷIW OaaｷIWヴゲが けG┌ｷS;ﾐIW ﾗﾐ 
Iﾐ┗Wゲデｷｪ;デｷﾐｪ DﾗﾏWゲデｷI AH┌ゲWげ ふヲヰヰΒぶ ;┗;ｷﾉ;HﾉW ;デ 
<http://library.college.police.uk/docs/npia/Domestic_Abuse_2008.pdf> accessed 24 August 2017. 
936 Following introduction of the hearsay provisions in the Criminal Justice Act 2003, prosecutors were invited 
to make applications デﾗ ;SS┌IW デｴW ┗ｷIデｷﾏげゲ W┗ｷSWﾐIW H┞ ┘;┞ ﾗa ｴW;ヴゲ;┞ ┌ﾐSWヴ ゲヱヱヶふヲぶW ｷa デｴW ┗ｷIデｷﾏ ┘;ゲ ｷﾐ 
fear or under s114(1)d if it was in the interests of justice to do so. The defendant could also be shown to have 
a propensity for committing the type of offence charged, where appropriate, by making a successful 
application under s101(d) of the Criminal Justice Act 2003. 
937 Ellison (n 159) 834. 
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ヮﾉW;ゲ aヴﾗﾏ ヮWヴヮWデヴ;デﾗヴゲ ┘ｴﾗ ;ﾐデｷIｷヮ;デWS デｴW ┗ｷIデｷﾏげゲ IﾗWヴIWS ;デデWﾐS;ﾐIW ;デ デヴｷ;ﾉく  
 A pivotal reason for the imperative to prosecute and in turn to summons appears to 
have arisen from an understanding of the victim as vulnerable due to her ongoing abuse. 
She was considered someone who could often have low self-esteem such that it impacted 
her ability to make decisions effectively.938 This view supports the critique of the legal 
subject that I explored in Chapter One. In that chapter I suggested that the legal subject 
conceived of as a rational, self-determining and autonomous individual was used as a 
benchmark from which prosecutors could measure how far the victim had fallen and 
consequently to what extent pヴﾗゲWI┌デﾗヴゲ Iﾗ┌ﾉS ;ゲゲ┌ﾏW デｴW ヴﾗﾉW ﾗa け;Iデｷﾐｪ ｷﾐ ｴWヴ HWゲデ 
ｷﾐデWヴWゲデゲげく Iデ ゲWWﾏゲ デｴ;デ デｴW CｴｷWa Cヴﾗ┘ﾐ PヴﾗゲWI┌デﾗヴ ｷﾐ デｴW ;ヴW; W┝;ﾏｷﾐWS H┞ H;ﾉﾉ ﾃ┌ゲデｷaｷWS 
the preference to summons on this basis; that the abused woman may no longer be able to 
see her situation objectively in the same way that the prosecutor could.939 Thus, the new 
approach following the 2005-8 training had the effect of tipping the balance in favour of 
prosecuting domestic violence, even where victims had indicated their unwillingness to 
attend court to give evidence, through summons.940 The approach identified by Hall marked 
a shift in the way that prosecutors made and justified decisions. Either there was less regard 
held for individual complainant wishes and an understanding that the public interest would 
almost always be met with determined prosecution or the best interests of the victim were 
now being considered something the victim themselves might not even be capable of 
appreciating.    
3 けWorking Practiceげ in 2017: Ingrained Habits and the Routine Reliance on Summons 
 Of the sample of nine prosecutors interviewed,941 three prosecutors with sufficiently 
long tenure were able to identify that in the past, domestic abuse cases had indeed tended 
to be routinely discontinued absent the victim. However, following training in 2005-8 the 
                                                          
938 Chief Crown Prosecutor in Hall (n 76) 144. 
939 Chief Crown Prosecutor in ibid 144. 
940 Whilst I have cited the CPS training programme as pivotal in impacting prosecutorial decision-making in DA 
cases, other factors may also have played a part in the rise in the number of convictions; IDVA support, witness 
care units, police commitment to the crime, Specialist Domestic Violence Courts established in 2006 and 
Iﾗﾏﾏ┌ﾐｷデ┞ ゲ;aWデ┞ ヮ;ヴデﾐWヴゲｴｷヮ ゲ┌ヮヮﾗヴデ aﾗヴ ┗ｷIデｷﾏゲく TｴW Iﾗ┌ヴデげゲ ﾃ┌SｪﾏWﾐデ ｷﾐ ‘ ┗ C ぷヲヰヰΑへ EWCA Cヴｷﾏ ンヴヶン ;ﾉゲﾗ 
indicates amongst the judiciary a recognition of the prevalence of the crime and the public interest in 
prosecuting DA cases to finality.  
941 The sample comprised six women and three men (six Senior Crown Prosecutors, one Crown Prosecutor and 
one Associate Prosecutor). 
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;ヮヮヴﾗ;Iｴ ┘;ゲ けﾃ┌ゲデ ヮ┌ゲｴ ｷデ ;ﾐS ヮ┌ゲｴ ｷデ ;ゲ a;ヴ ;ゲ ｷデ ┘ｷﾉﾉ ｪﾗげ942 meaning that prosecutors 
perceived that women were invariably being required by prosecutors to come to court to 
testify against their stated wishes in order to achieve a conviction against the perpetrator. 
TｴW ;ヮヮヴﾗ;Iｴ ｷﾐ ヮヴ;IデｷIW ゲデﾗﾗS ｷﾐ Iﾗﾐデヴ;ゲデ デﾗ デｴW け┗ｷIデｷﾏ-ｷﾐaﾗヴﾏWSげ ;ヮヮヴﾗ;Iｴ ﾗゲデWﾐゲｷHﾉ┞ 
outlined in the Domestic Abuse Guidelines.943 From my empirical research in 2017, 
Prosecutor 4 summed up the current position (ﾗ┌デﾉｷﾐWS H┞ ゲｷ┝ ﾗa デｴW ﾐｷﾐW ヮヴﾗゲWI┌デﾗヴゲぶが けｷa 
ゲｴWげゲ ┌ﾐWケ┌ｷ┗ﾗI;ﾉﾉ┞ ゲ;┞ｷﾐｪ ゲｴW SﾗWゲﾐげデ ┘;ﾐデ デﾗ ;デデWﾐSが デｴWﾐ I デｴｷﾐﾆ デｴW CP“ Sﾗ デWﾐS デﾗ 
ゲ┌ﾏﾏﾗﾐゲげく944           
 Perhaps surprisingly, ｷﾐ ﾉｷｪｴデ ﾗa デｴｷゲ ｷSWﾐデｷaｷWS け┘ﾗヴﾆｷﾐｪ ヮヴ;IデｷIWげが amongst those 
interviewed there was, largely, an awareness of the complexity pertaining to the decision to 
summons an unsupportive complainant. Nonetheless, whilst most prosecutors professed to 
employing a more detailed analysis of the advantages and disadvantages of summonsing 
the reluctant witness- which might merit a decision not to summons an unwilling 
complainant- there remained the sense that a significant number of cases were still often 
resulting in summons as a matter of routine. This suggests that even though prosecutors 
may be engaging with the possibility of not summonsing, they are reluctant to discontinue 
cases and frequently engaged the practice of summonsing in any event. Perhaps what can 
HW ｷSWﾐデｷaｷWS ｴWヴW ｷゲ ; ゲｴｷaデ aヴﾗﾏ け;┌デﾗﾏ;デｷIげ ゲ┌ﾏﾏﾗﾐゲ (immediately following the training in 
2005- 8) デﾗ IﾗﾐゲｷSWヴ;デｷﾗﾐ ﾗa a;Iデﾗヴゲ ヴWゲ┌ﾉデｷﾐｪ ｷﾐ けヴﾗ┌デｷﾐW ヴWﾉｷ;ﾐIWげ ﾗﾐ ゲ┌ﾏﾏﾗﾐゲ ｷﾐ ;ﾐ┞ W┗Wﾐデく  
 Prosecutor 2 expressed concern that some colleagues still adopted, in essence, this 
けﾐﾗ-Sヴﾗヮげ ;ヮヮヴﾗ;Iｴ ;ﾐS ｴ;Hｷデ┌;ﾉﾉ┞ ゲ┌ﾏﾏﾗﾐゲWS ゲｷﾏヮﾉ┞ HWI;┌ゲW ｷデ ｷゲ けデhe easy way to do it... 
さLWデげゲ ｷゲゲ┌W ; ゲ┌ﾏﾏﾗﾐゲぁざ ┘ｷデｴﾗ┌デ ﾏ;┞HW デｴｷﾐﾆｷﾐｪ ;Hﾗ┌デ ｷデ ;ゲ ﾏ┌Iｴ ;ゲ デｴW┞ ゲｴﾗ┌ﾉSげく945 
PヴﾗゲWI┌デﾗヴ ヱ W┝ヮﾉ;ｷﾐWS デｴ;デ ┘ｴWﾐ ﾗデｴWヴ IﾗﾉﾉW;ｪ┌Wゲ ヴﾗ┌デｷﾐWﾉ┞ ｷゲゲ┌W ゲ┌ﾏﾏﾗﾐゲWゲ ｷデ け;Hゲﾗﾉ┗Wゲ 
デｴWｷヴ ヴWゲヮﾗﾐゲｷHｷﾉｷデ┞ aﾗヴ ﾏ;ﾆｷﾐｪ SWIｷゲｷﾗﾐゲげく Fﾗヴ PヴﾗゲWI┌デﾗヴ ヲ personally, however, the matter 
was more finely balanced and the factors he recited as relevant when exercising his 
discretion were typical of those expressed by most prosecutors interviewed. The factors he 
weighed up fell into two broad categories. The first had to do with the seriousness of the 
offence; whether children were present, the extent of the injury and the whether the 
defendant had like previous convictions. These are features of the offence that traditionally 
                                                          
942 Prosecutor 1. 
943 Crown Prosecution Service, けDﾗﾏWゲデｷI AH┌ゲW G┌ｷSWﾉｷﾐWゲ aﾗヴ PヴﾗゲWI┌デﾗヴゲげ (n 8). 
944 Prosecutor 4. 
945 Prosecutor 2. 
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aggravate the sentence and therefore aspects that are more likely to justify and require 
punishment and condemnation through prosecution if present.  The other factors had more 
to do with risk assessment; whether there was a history of violence and whether parties 
were more likely to reconcile. The implication being that if there was a history of violence 
and if parties were more likely to continue a relationship the more likely it would be that the 
case merited prosecution because there was increased risk to the victim. This is because 
proゲWI┌デｷﾗﾐ ｷゲ ゲWWﾐ ;ゲ デｴW HWゲデ デﾗﾗﾉ ｷﾐ デｴW ヮヴﾗゲWI┌デﾗヴげゲ ;ヴﾏﾗ┌ヴ┞ デﾗ ヮヴﾗデWIデ デｴW ┗ｷIデｷﾏ aヴﾗﾏ 
a┌デ┌ヴW ｴ;ヴﾏく PヴﾗゲWI┌デﾗヴ ヶ IﾗﾐaｷヴﾏWS デｴ;デが けゲﾗﾏWデｷﾏWゲ ｷデげゲ HWI;┌ゲW デｴWヴW ｷゲ ゲデｷﾉﾉ ぷ;ﾐ ﾗﾐｪﾗｷﾐｪ 
ヴWﾉ;デｷﾗﾐゲｴｷヮへぐ ;ﾐS デｴW┞ ;ヴW ｪﾗｷﾐｪ H;Iﾆ デﾗ ;ﾐﾗデｴWヴ HW;デｷﾐｪき ;ﾐS デｴW┞ Sﾗく Iﾐ which case you 
デヴ┞ ;ﾐS ｪWデ ; ┘ｷデﾐWゲゲ ゲ┌ﾏﾏﾗﾐゲげく        
 PヴﾗゲWI┌デﾗヴ ヲげゲ ┘Wｷｪｴｷng up of these factors was reflective of the approach most 
ヮヴﾗゲWI┌デﾗヴゲ ;SﾗヮデWSく TｴW┞ ┘WヴW ;ﾉﾉ a;Iデﾗヴゲ デｴ;デ デヴW;デWS デｴW ┘ﾗﾏ;ﾐげゲ ヴWデヴ;Iデｷﾗﾐ ;ゲ ; デヴｷｪｪWヴ 
for considering the merits of ongoing prosecution but retraction appeared, at least in the 
absence of stating it expressly, not to act as a factor to be weighed into the mix. It seems 
デｴ;デ ┘ﾗﾏWﾐげゲ ┗ﾗｷIWゲ ┘WヴW HWｷﾐｪ ｴW;ヴS ﾗﾐﾉ┞ デﾗ デｴW ﾉｷﾏｷデWS W┝デWﾐデ デｴ;デ ｷデ ヮヴﾗﾏヮデWS ヴW┗ｷW┘ ﾗa 
the case, not to the extent that acceding to what she wanted might also have been 
considered to have empowering value or have been the right thing to do given her unique 
understanding of the power dynamic between her and her abuser. The benefits of adhering 
to her request, as described by けself-determination theoryげ outlined in Chapter Two, 
therefore, seem extraneous.        
 Prosecutors 5, 7 and 8, all women, however articulated more awareness of the 
┗ｷIデｷﾏげゲ ┗ﾗｷIW ﾗヴ ヮヴWaWヴWﾐIW ;ﾐS ｴﾗ┘ Wﾏヮﾗ┘WヴﾏWﾐデ ﾏｷｪｴデ HW SWヮWﾐSWnt upon a respectful 
IﾗﾐゲｷSWヴ;デｷﾗﾐ ﾗa ｴWヴ ヮヴWaWヴWﾐIWく PヴﾗゲWI┌デﾗヴ Α ﾐﾗデWS デｴ;デ ┗ｷIデｷﾏ ヴWデヴ;Iデｷﾗﾐ ｷゲ けデｴW ｴ;ヴSWゲデ 
デｴｷﾐｪ aﾗヴ ┌ゲく BWI;┌ゲW ;デ ┘ｴ;デ ヮﾗｷﾐデ Sﾗ ┞ﾗ┌ ｷﾐデWヴ┗WﾐW ;ﾐS ヮﾗデWﾐデｷ;ﾉﾉ┞ ﾗ┗Wヴヴ┌ﾉW ゲﾗﾏWﾗﾐWげゲ 
┘ｷゲｴWゲい Iデげゲ ; SｷaaｷI┌ﾉデ H;ﾉ;ﾐIWげく PヴﾗゲWI┌デﾗヴ ヵ ゲｴﾗ┘WS ;wareness of the fallibility of the CJS 
more generally and the potential for secondary victimisation. She suggested that instead of 
aﾗヴIｷﾐｪ ┗ｷIデｷﾏゲ デｴヴﾗ┌ｪｴ デｴW けデヴ;┌ﾏ;げ ﾗa デｴW Iﾗ┌ヴデ ヮヴﾗIWゲゲが けｷa デｴ;デ I;ﾐ HW ;┗ﾗｷSWS ;ﾐS ; 
positive outcome achieved where the victim is safe and lead a safe and positive, healthy, 
ｴ;ヮヮ┞ ﾉｷaW デｴWﾐ ゲ┌ヴWﾉ┞ デｴ;デ ｷゲ デｴW HWデデWヴ デｴｷﾐｪ デﾗ Sﾗいげく Tｴｷゲ ヮヴﾗゲWI┌デﾗヴ IﾗﾐゲｷSWヴWS ┘ｴWデｴWヴ ; 
non-conviction restraining order in combination with a police referral to domestic abuse 
support agencies would be sufficient to protect the unsupportive victim, whilst affording the 
opportunity to adhere to her wishes. Despite themselves showing an awareness of 
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occasions when prosecution may not be preferable, Prosecutors 5 and 7 were more than 
aware that they had a number of other colleagues that did not approach DA in the same 
way and regularly summonsed victims and treated them as hostile witnesses at trial if 
necessary. Moreover, all three of these prosecutors (and six out of the nine prosecutors) 
were required to defer to managers before being able to discontinue a domestic abuse case.                             
 Despite the remainder of prosecutors observing that they have or had had 
colleagues who defaulted to summons (or indeed, as in the case of Prosecutor 6 was a 
prosecutor I identified as preferring the practice herself) Prosecutors 1 and 9 spoke of how 
the tendency to summons is decreasing. This readjustment appears to have been prompted 
by recent training in 2016 which highlighted the potential problems with the use of 
ゲ┌ﾏﾏﾗﾐゲｷﾐｪ ふゲ┌Iｴ ;ゲ デｴW ｷﾐIヴW;ゲWS ヴｷゲﾆ ﾗa ｴ;ヴﾏ デﾗ デｴW ┗ｷIデｷﾏ ﾗヴ デｴW ┗ｷIデｷﾏげゲ ;ﾉｷWﾐ;デｷﾗﾐ aヴﾗﾏ 
using the CJS as a resource in the future). The training ヮヴﾗﾏﾗデWS デｴW ┌ゲW ﾗa デｴW け┗ｷIデｷﾏﾉWゲゲ 
ヮヴﾗゲWI┌デｷﾗﾐげ, side-lining where possible the need for the victim herself to give live testimony 
and preferring the use of hearsay evidence, 999 call evidence and body-worn police video 
footage.           
 PヴﾗゲWI┌デﾗヴ ヱ ﾐﾗデWSが けI IWヴデ;ｷﾐﾉ┞ デｴｷﾐﾆ デｴ;デ ヱヲ ﾏﾗﾐデｴゲ ;ｪﾗが ﾏﾗゲデ ヮヴﾗゲWI┌デﾗヴゲ ┘ﾗ┌ﾉS 
have been, their first reaction to a withdrawal would have been to appoint a witness 
summons. It kind of takes the decision out of their hands. They don't need to worry. Just 
ゲWﾐS デｴW ゲ┌ﾏﾏﾗﾐゲげく B┌デ ｴW ┘Wﾐデ ﾗﾐ デﾗ ｷSWﾐデｷa┞ デｴ;デ ゲｷﾐIW デｴW ヴWIWﾐデ デヴ;ｷﾐｷﾐｪ ;Hﾗ┌デ 
victimlesゲ ヮヴﾗゲWI┌デｷﾗﾐゲ けI Sﾗ デｴｷﾐﾆ デｴWヴW ｴ;ゲ HWWﾐ ; Iｴ;ﾐｪW ;ﾐS ｷデげゲ ﾐﾗデ ゲﾗ デヴｷｪｪWヴ ｴ;ヮヮ┞げく 
PヴﾗゲWI┌デﾗヴ Γが デｴW ;ヴW; SﾗﾏWゲデｷI ;H┌ゲW けIｴ;ﾏヮｷﾗﾐげ946 ;ｪヴWWS デｴ;デが け;デ デｴW ﾏﾗﾏWﾐデが デｴWヴW ｷゲ ; 
tendency to not necessarily summons. To look at cases as individual cases. Decide whether 
ﾗヴ ﾐﾗデ デｴWヴW ｷゲ ;ﾐ┞ ﾏWヴｷデ ｷﾐ ゲ┌ﾏﾏﾗﾐゲｷﾐｪげく TｴW デｴｷヴS ヮヴﾗゲWI┌デﾗヴ ┘ｴﾗ SｷS ﾐﾗデ ｷSWﾐデｷa┞ デｴW 
け┘ﾗヴﾆｷﾐｪ ヮヴ;IデｷIWげ ┘;ゲ relatively new to the service, having worked there for just over a 
year. She herself observed and practiced tenacious DA prosecutions but was the only 
prosecutor not to identify routine summonsing had been practiced previously or still did 
occur. “ｴW ゲ┌ｪｪWゲデWS デｴ;デ デｴW ヮヴ;IデｷIW ｷゲ けﾐﾗデ WﾐIﾗ┌ヴ;ｪWSく Iデげゲ ┗Wヴ┞ ﾏ┌Iｴ ゲWWﾐ ;ゲ デｴW ﾉ;ゲデ 
ヴWゲﾗヴデげく TｴW ﾉ;デWゲデ デヴ;ｷﾐｷﾐｪが ┌ﾐSWヴデ;ﾆWﾐ H┞ ヴWIWﾐデﾉ┞ ヴWIヴ┌ｷデWS Prosecutor 8, might provide an 
explanation for why she was the only prosecutor not to identify there is or ever was a 
                                                          
946 Aゲ デｴW SﾗﾏWゲデｷI ;H┌ゲW けIｴ;ﾏヮｷﾗﾐげが デｴｷゲ ヮヴﾗゲWI┌デﾗヴ ｴ;S Wﾐﾃﾗ┞WS ;デデWﾐSｷﾐｪ ﾃﾗｷﾐデ ﾏWWデｷﾐｪゲ ┘ｷデｴ ヮﾗﾉｷIWが Iﾗ┌ヴデゲ 
and IDVAs. These meetings were forums where best practice was disseminated and poor practice considered. 




practice of routine summonsing and suggests that there is sensitive and positive change 
;aﾗﾗデ ｷﾐ デｴW ゲWヴ┗ｷIW ｷﾐ デWヴﾏゲ ﾗa ヮヴ;Iデｷゲｷﾐｪ デｴW け┗ｷIデｷﾏ ｷﾐaﾗヴﾏWSげ ;ヮヮヴﾗ;Iｴく  
 Despite CP“ ヮﾗﾉｷI┞ ;ﾐS ｪ┌ｷS;ﾐIW デｴ;デ IﾉW;ヴﾉ┞ ;S┗ﾗI;デWゲ デｴW ┌ゲW ﾗa ゲ┌ﾏﾏﾗﾐゲ け;ゲ ; ﾉ;ゲデ 
ヴWゲﾗヴデげ947 eight out of nine prosecutors in the sample indicated that between 2008 to 2017 
the practice appears to have been cultivated. Since training in 2016- 17 three prosecutors 
identified that they were being encouraged to draw back from assuming summons would 
always be the desirable way to proceed when a women withdraws her support.  
Nonetheless, most prosecutors in 2017 still identified that デｴW ┌ゲ┌;ﾉ け┘ﾗヴﾆｷﾐｪ ヮヴ;IデｷIWげ ｷゲ 
;ﾆｷﾐ デﾗ けﾐﾗ-Sヴﾗヮげ ヮヴﾗゲWI┌デｷﾗns, at least in their けゲﾗaデ aﾗヴﾏげく TｴW ﾐW┝デ ゲWIデｷﾗﾐ W┝;ﾏｷﾐWゲ ｴﾗ┘ 
neoliberal priorities and managerial pressures may have contributed to the tendency to 
issue a summons despite CPS guidance that cautions its use. 
 
PART TWO 
4 New Public Managerial Techniques and their Impact on Prosecutorial Decision-
Making 
 4 (i) Policy Objectives: Taking Domestic Abuse Seriously 
 Recall how a preferred technique of managerialism is the deployment of 
organisational objectives to establish preferred and consistent modes of working. In the 
;ヴW; ﾗa ｷﾐデｷﾏ;デW ヮ;ヴデﾐWヴ ;H┌ゲWが CP“ ｪ┌ｷSWﾉｷﾐWゲ ｷﾏﾏWSｷ;デWﾉ┞ Wゲデ;Hﾉｷゲｴ デｴW Iﾉｷﾏ;デWき けSﾗﾏWゲデｷI 
;H┌ゲW ﾗaaWﾐIWゲ ;ヴW ヴWｪ;ヴSWS ;ゲ ヮ;ヴデｷI┌ﾉ;ヴﾉ┞ ゲWヴｷﾗ┌ゲげ ふCP“が ヲヰヱヴぶく More precisely, as part of 
Hヴﾗ;SWヴ ｪﾗ┗WヴﾐﾏWﾐデ ┗ｷﾗﾉWﾐIW ;ｪ;ｷﾐゲデ ┘ﾗﾏWﾐ ゲデヴ;デWｪｷWゲが デｴW CP“ ;ｷﾏゲ けデﾗ Hヴｷﾐｪ ﾏﾗヴW 
ヮWヴヮWデヴ;デﾗヴゲ デﾗ ﾃ┌ゲデｷIW ;ゲ ┘Wﾉﾉ ;ゲ a┌ヴデｴWヴ ヮヴﾗデWIデ ┗ｷIデｷﾏゲ ﾗa ぷSﾗﾏWゲデｷIへ ;H┌ゲWげ ふCP“が ヲヰヱΑ;ぶく  
 There is no doubt that prosecutors in my sample thought about domestic abuse 
I;ゲWゲ ;ゲ ; ゲWヮ;ヴ;デW I;デWｪﾗヴ┞ ﾗa IヴｷﾏWが SｷゲデｷﾐIデ aヴﾗﾏ ﾗデｴWヴ けｪWﾐWヴ;ﾉ IヴｷﾏWげ ﾗヴ ;ゲゲ;┌ﾉデく MﾗヴW 
デｴ;ﾐ HWｷﾐｪ IﾗﾐゲｷSWヴWS SｷゲデｷﾐIデが SﾗﾏWゲデｷI ;H┌ゲW ｷゲ IﾗﾐゲｷSWヴWS ; けヮヴｷﾗヴｷデ┞げ aﾗヴ デｴW ゲWヴ┗ｷIW948 as 
ヮ;ヴデ ﾗa デｴW DPPげゲ ;ﾏHｷデｷﾗﾐ デﾗ ;SSヴWゲゲ ┗ｷﾗﾉWﾐIW ;ｪ;ｷﾐゲデ ┘ﾗﾏWﾐ ;ﾐS ｪｷヴﾉs.949 When pressed 
about why domestic abuse is a priority for the CPS there was consensus about the 
けゲWヴｷﾗ┌ゲﾐWゲゲげ ﾗa デｴｷゲ デ┞ヮW ﾗa ﾗaaWﾐIWが けｷデげゲ ﾃ┌ゲデ Iﾗﾏﾏﾗﾐヮﾉ;IW aﾗヴ ┌ゲ デﾗ デｴｷﾐﾆ ﾗa ｷデ ;ゲ ゲﾗﾏWデｴｷﾐｪ 
                                                          
947 Crown Prosecution Service, けDﾗﾏWゲデｷI AH┌ゲW G┌ｷSWﾉｷﾐWゲ aﾗヴ PヴﾗゲWI┌デﾗヴゲげ (n 8). 
948 Prosecutors 1, 3, 4, 9. 




デｴ;デげゲ ゲWヴｷﾗ┌ゲく WﾗﾏWﾐ ｪWデ ﾆｷﾉﾉWS W┗Wヴ┞ ┘WWﾆ H┞ ﾏWﾐ ｷﾐ SﾗﾏWゲデｷI ヴWﾉ;デｷﾗﾐゲｴｷヮゲく Iデげゲ 
ゲWヴｷﾗ┌ゲくげ950           
 Several prosecutors made a link to the seriousness of the offence and the part the 
CPS must play in ending DA. けWell, I mean, obviously [laughs] dare I say, right, this is serious. 
It happens in private when people are vulnerable. It's not the sort of thing we can have in a 
civilised society, is it? It has to be stamped out and prevented.げ951 Prosecutor 3 added that 
effective prosecution and conviction through criminal law can be a means of expressing 
actual and figurative condemnation of certain behaviour thereby having deterrent effect; 
the CPS must: 
けヮ┌デ SﾗﾏWゲデｷI ┗ｷﾗﾉWﾐIW ｷﾐ デｴW ヮ┌HﾉｷI aﾗヴ┌ﾏく Iデ ﾐWWSゲ デﾗ デヴ┞ ;ﾐS ゲデ;ﾏヮ ﾗ┌デ SﾗﾏWゲデｷI 
abuse. Basically, they have been identified as cases that we need to do everything 
we can to actually get justice and see that they are being looked at correctly and 
H;ゲｷI;ﾉﾉ┞ W┝ヮﾉﾗヴW ;ﾉﾉ ゲﾗヴデゲ ﾗa ;┗Wﾐ┌Wゲ デﾗ デヴ┞ ;ﾐS ゲデﾗヮ ｷデ ｴ;ヮヮWﾐｷﾐｪくげ952  
TｴWゲW Iﾉ;ｷﾏゲ ;ヴW ヴWﾏｷﾐｷゲIWﾐデ ﾗa P;IﾆWヴげゲ CヴｷﾏW Cﾗﾐデヴﾗﾉ P;ヴ;Sｷｪﾏ953 and of analysis by 
Michelle Madden-Dempsey (a former expert DA consultant to the CPS) concerning the role 
and value of criminal prosecutions. Specifically, they mirror Madden-DWﾏヮゲW┞げゲ ;ゲゲWゲゲﾏWﾐデ 
of prosecutorial action having consequential value insofar as it results in actual 
consequences; for example, it might result in conviction and successive punishment of 
perpetrators, the reduction of crime itself or ヮWﾗヮﾉWげゲ ;ﾐ┝ｷWデ┞ ;Hﾗ┌デ IヴｷﾏW.954 Prosecutions 
also articulate ヮヴﾗゲWI┌デｷﾗﾐげゲ expressive value which is not consequential but intrinsic. This is 
akin to the symbolic value of denouncing wrong-doing and exculpating the victim. Madden-
DWﾏヮゲW┞ デｴｷﾐﾆゲ ﾗa デｴW Iヴｷﾏｷﾐ;ﾉ けIｴ;ヴｪWげ ;ゲ ｴ;┗ｷﾐｪ ヮヴWﾉｷﾏｷﾐ;ヴ┞ W┝ヮヴWゲゲｷ┗W ┗;ﾉ┌W デｴヴﾗ┌ｪｴ 
accusatorial denouncement whereas conviction offers more finality through concrete 
condemnation.955          
 Both the consequential and intrinsic value of prosecuting domestic violence was 
iterated by PヴﾗゲWI┌デﾗヴ ヶが けｷﾐゲデW;S ﾗa ｪﾗｷﾐｪが ﾗｴ ┞W;ｴが ﾉWデげゲ ｪWデ ヴｷS ﾗa デｴｷゲ ﾗﾐWく Iデげゲ ;Hﾗ┌デ 
looking at the implications of the wider community and the kind of rippling effect of how it 
                                                          
950 Prosecutor 6. 
951 Prosecutor 2. 
952 Prosecutor 3. 
953 Packer (n 519) 1. 
954 Madden-Dempsey, Prosecuting Domestic Violence (n 52) 60. 
955 Ibid 68. 
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will impact society as a whole.げ It is noteworthy that I identified Prosecutor 6 as favouring 
tenacious prosecutions by regularly summonsing reluctant women to secure convictions. 
For this prosecutor, convictions were invariably considered the preferable outcome in 
domestic abuse cases. It is quite possible that her articulation of the role of criminal 
prosecutions as part of a greater pursuit to challenge the acceptability of IPA in society 
generally has fuelled, or at least has supported her commitment to obtain convictions, 
through the use of the summons whenever necessary. In addition to the social value of 
condemning the crime, Prosecutor 6 also believed that in being seen to take domestic 
violence seriously, the ヮ┌HﾉｷIげゲ confidence in the CPS as an organisation would increase. The 
ｷﾏヮﾉｷI;デｷﾗﾐゲ ﾗa デｴｷゲが ;IIﾗヴSｷﾐｪ デﾗ PヴﾗゲWI┌デﾗヴ ヶげゲ ﾉﾗｪｷIが ┘ﾗ┌ﾉS HW ｷﾐIヴW;ゲWS ヴWﾉｷ;ﾐIW ﾗﾐ デｴW CJ“ 
by all victims, including abused women. 
4 (ii) Deferring to Management 
 Managerialism enco┌ヴ;ｪWゲ けWaaWIデｷ┗WﾐWゲゲげ H┞ SW┗Wﾉﾗヮｷﾐｪ IﾗﾐゲｷゲデWﾐデ ┘ﾗヴﾆｷﾐｪ 
approaches to meet organisational goals. Consistency is typically achieved through the 
expansion of management personnel who are tasked with overseeing operations. If 
expectations about decision-making are clearly defined in policy, and discretion is set within 
restrictive parameters, decision-making can become routinised and can effectively result in 
a de-ゲﾆｷﾉﾉｷﾐｪ ﾗヴ Sﾗ┘ﾐｪヴ;Sｷﾐｪ ﾗa デｴW ゲﾆｷﾉﾉWS ┘ﾗヴﾆWヴげゲ ヴﾗﾉW ふｴWヴW デｴW Cヴﾗ┘ﾐ PヴﾗゲWI┌デﾗヴぶく956 
Flynn describeゲ デｴｷゲ ｷﾐ デWヴﾏゲ ﾗa ; ゲｴヴｷﾐﾆ;ｪW ｷﾐ け┘ﾗヴﾆ ;┌デﾗﾐﾗﾏ┞げ ﾗヴ ; けSW-professionalisation 
ﾗa W┝ヮWヴデ ﾉ;Hﾗ┌ヴげく957 Where managers are ensuring reliable deployment of discretion in line 
with organisational objectives, their presence is likely to contribute to fewer decisions being 
made against the cultural grain and might be seen to have a  constraining effect on the 
workforce.           
 Decision-making powers of professionals might also be curbed as a result of NPM if 
managers themselves make the decision. Due to the seriousness with which domestic abuse 
is viewed within the service, most of the prosecutors interviewed were required to consult 
┘ｷデｴ デｴWｷヴ ﾉｷﾐW ﾏ;ﾐ;ｪWヴ ふデｴW けLW┗Wﾉ Dげぶ HWaﾗヴW デ;ﾆｷﾐｪ ;ﾐ┞ SWIｷゲｷﾗﾐ デﾗ SｷゲIﾗﾐデｷﾐ┌W ﾗヴ 
terminate domestic abuse proceedings. Prosecutor 5 expressed unease about the approach 
taken by her line managers;  
                                                          
956 Kilkauer (n 824) 1103. 
957 ‘ﾗH Fﾉ┞ﾐﾐが けM;ﾐ;ｪWヴｷ;ﾉｷゲﾏが PヴﾗaWゲsionalism and Quasi-M;ヴﾆWデゲげ ｷﾐ M;ヴﾆ E┝┘ﾗヴデｴ┞ ;ﾐS “┌ゲ;ﾐ H;ﾉaﾗヴSが 
Professionals and the New Managerialism in the Public Sector (1999 Open University Press) 30. 
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けI デｴｷﾐﾆ デｴW SWIｷゲｷﾗﾐゲ ヴW;ﾉﾉ┞ ｴ;┗W デﾗ HW ﾏ;SW ﾗﾐ ; I;ゲW H┞ I;ゲW H;ゲｷゲ ;ﾐS デｴWゲW ﾆｷﾐS ﾗa 
Hﾉ;ﾐﾆWデ ヮﾗﾉｷIｷWゲが I Sﾗﾐげデ デｴｷﾐﾆ ;ヴW ;ヮヮヴﾗヮヴｷ;デW ｷﾐ SﾗﾏWゲデｷI ┗ｷﾗﾉWﾐIW I;ゲWゲぐ 
sometimes of course itげゲ ｪﾗｷﾐｪ デﾗ HW ヴｷｪｴデ デﾗ ヮ┌ヴゲ┌W ; ヮヴﾗゲWI┌デｷﾗﾐ W┗Wﾐ ｷa デｴW ┗ｷIデｷﾏ 
SﾗWゲﾐげデ ┘;ﾐデ デﾗ ゲ┌ヮヮﾗヴデが ﾗa Iﾗ┌ヴゲW ｷデげゲ ｪﾗｷﾐｪ デﾗ HWく B┌デ デｴWヴW ;ヴW I;ゲWゲ ┘ｴWﾐ I デｴｷﾐﾆ 
perhaps there are other options available such as referring to other agencies, non-
conviction restraining orders, some kind of intervention to help people lead safer 
ﾉｷ┗Wゲ ヴ;デｴWヴ デｴ;ﾐ ﾃ┌ゲデ デｴｷゲ ﾆｷﾐS ﾗaが さNﾗが ┘Wげ┗W ｪﾗデ デﾗ ヮヴﾗゲWI┌デWざげく 
Some more senior and experienced prosecutors informed me that they had 
previously been obliged to consult with their manager but recently were told they were no 
longer required to do so. This apparent contradiction between expanding management 
personnel on one hand and yet replacing hierarchical decision making on the other958 
exposes how managerialism, just as its umbrella ideology, neoliberalism, may not enjoy rigid 
intransigent theory. Rather, it might be considered instrumentalist, pragmatically embracing 
け┘ｴ;デ ┘ﾗヴﾆゲげ959 to streamline processes and save money. Managerialism thus けデｴｷﾐﾆs on its 
aWWデげき ｷﾐｷデｷ;ﾉﾉ┞ ｷﾐゲｷゲデｷﾐｪ ﾏ;ﾐ;ｪWヴゲ デ;ﾆe the decision and then deciding to reduce けｴｷWヴ;ヴIｴｷI;ﾉ 
decision-ﾏ;ﾆｷﾐｪげ デﾗ aヴWW-up valuable managerial time ﾗﾐIW デｴW け┘ﾗヴﾆｷﾐｪ ヮヴ;IデｷIWげ ｷs 
established.          
 Whilst this may appear to afford individual prosecutors discretion, the change 
appears to have taken place because these prosecutors were trusted by their line manager 
to exercise their discretion in accordance with now familiar CPS policies, targets and 
management expectations. Confirming this, Prosecutor 3, (who now had permission to take 
the dWIｷゲｷﾗﾐ ｴWヴゲWﾉaぶ IﾗﾏﾏWﾐデWS デｴ;デ ﾗﾐWげゲ ﾉｷﾐW ﾏ;ﾐ;ｪWヴ ゲデｷﾉﾉ ゲWデ デｴW デﾗﾐW aﾗヴ デｴW SWIｷゲｷﾗﾐ 
you were likely to take; けit tends to be, well, to be encouraged to apply for witness 
summonses, quite often. I think it depends who is, basically, the Level D at the time as 
towards the sort of approach you take.げ  
                                                          
958 C;ヴﾗﾉ JﾗﾐWゲが けA┌Sｷデｷﾐｪ Cヴｷﾏｷﾐ;ﾉ J┌ゲデｷIWげ ふヱΓΓンぶ ンンふヲぶ Bヴｷデｷゲｴ Jﾗ┌ヴﾐ;ﾉ ﾗa Cヴｷﾏｷﾐﾗﾉﾗｪ┞ ヱΒΑが ヱΒΒ- 189. 
959 Jamie PWIﾆが け)ﾗﾏHｷW NWﾗﾉｷHWヴ;ﾉｷゲﾏ ;ﾐS デｴW AﾏHｷSW┝デヴﾗ┌ゲ “デ;デWげ (2010) Theoretical Criminology 104, 106. 
181 
 
4 (iii) Streamlining Processes: Digitalisation 
 Streamlining processes in the interests of achieving cost efficiency and the delivery 
ﾗa けIﾗヴW ケ┌;ﾉｷデ┞ ゲデ;ﾐS;ヴSゲげ ふﾗヴ ﾗヴｪ;ﾐｷゲ;デｷﾗﾐ;ﾉ ﾗHﾃWIデｷ┗Wゲぶ ｷゲ ;ﾐﾗデｴWヴ ﾆW┞ strategy of NPM. 
JﾗﾐWゲ ｴ;ゲ ゲ┌ｪｪWゲデWS デｴ;デ ﾏ;ﾐ;ｪWヴｷ;ﾉｷゲﾏげゲ けデｴヴWW Eげゲげ- economy, efficiency and effectiveness- 
are responsible for a move away from traditional guiding principles of criminal justice such 
as procedural justice and fairness.960 She describes a ﾏﾗ┗W デﾗ┘;ヴSゲ けﾏ;ﾐ;ｪWヴｷ;ﾉ ﾃ┌ゲデｷIWげ 
where speed and finality are valued requiring routinised ways of operating to ensure 
quantity can be handled proficiently.961         
 In a bid to modernise and streamline efficient processes, the CPS have, relatively 
recentﾉ┞が ｷﾐデヴﾗS┌IWS デｴW けSｷｪｷデ;ﾉ aｷﾉWげ ;ﾐS IﾗﾐゲWケ┌Wﾐデﾉ┞ Wﾉｷﾏｷﾐ;デWS デｴW けヮ;ヮWヴ aｷﾉWげく 
Prosecutors are now allocated a digital case load (Prosecutor 3 indicated hers included 145 
files) and each prosecutor is presented with a digital task list every day (Prosecutor 3 
indicated that her task list that day was 7 pages long and that many of those tasks were 
reviews that needed to be completed that day in readiness for the case appearing in court 
the following day).          
 Illustrating how NPM expects productivity, Prosecutor 6 had been told that there 
was an expectation that she would complete eight full file reviews daily and that managers 
were monitoring that this was achieved. She had reservations about the merits of such a 
demand and suggested that the system h;S デﾗ HW けヮﾉ;┞WSげ aﾗヴ ヮヴﾗゲWI┌デﾗヴゲ デﾗ ;IｴｷW┗W デｴW 
expected target; 
けIt's that kind of thing of, big brother is watching you. Can't be trusted. Sometimes if 
you've taken a long time on a file that is complex, you say, I can't put down that I 
spent three hours looking at this crazy nightmare. I've got to say I've done one and a 
half hours. Then I've got to try and do more work to fill in the hours I've got to put 
down on paper. It'ゲ Iヴ;┣┞くげ962 
 The same prosecutor had frustrations with the laboriousness of locating information 
ﾗﾐ ; Sｷｪｷデ;ﾉ I;ゲW ;ゲ Iﾗﾏヮ;ヴWS デﾗ ; ヮｴ┞ゲｷI;ﾉ ヮ;ヮWヴ aｷﾉW ;ﾐS ゲ┌ｪｪWゲデWS デｴ;デ ﾗﾐﾉ┞ ｷa ゲｴW けI┌デ 
IﾗヴﾐWヴゲげ Iﾗ┌ﾉS ゲｴW IﾗﾏヮﾉWデW デｴW ┘ﾗヴﾆ W┝ヮWIデWS ﾗﾐ ; Sｷｪｷデ;ﾉ aｷﾉW ｷﾐ デｴW デｷﾏW ;ﾉﾉﾗI;デWSく “ｴW 
                                                          
960 Jones (n 958) 187. 
961 Packer (n 518) 1. 
962 Prosecutor 6. 
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urged that more time needed to be allocated to each file if she were to ensure a proper job 
which would require completing a thorough file review and all the applications and 
communications that had to be drafted.963 Other prosecutors appeared more accepting of, 
or perhaps resigned to, digital working as something they were now used to. Prosecutor 2 
aﾗヴ ｷﾐゲデ;ﾐIW ゲ;ｷS デｴ;デ Sｷｪｷデ;ﾉ ┘ﾗヴﾆｷﾐｪ ┘;ゲ けaｷﾐWが ;ゲ ﾉﾗﾐｪ ;ゲ デｴｷﾐｪゲ ;ヴW ゲWﾐデ ヮヴﾗヮWヴﾉ┞ ;ﾐS 
ﾉWｪｷHﾉ┞く Iデ I;ﾐ HW ケ┌ｷデW ｷヴヴｷデ;デｷﾐｪ ┘ｴWﾐ ｷデげゲ ﾐﾗデく Tﾗ ヮｷIﾆ ┌ヮ ; ヮ;ヮWヴ aｷﾉW ;ﾐS ﾉﾗﾗﾆ デｴヴﾗ┌ｪｴ ;ﾐS 
everything is there is nice. [Digiデ;ﾉ ┘ﾗヴﾆｷﾐｪへ ｷゲ ﾐﾗデ ゲﾗﾏWデｴｷﾐｪ Iげ┗W HWWﾐ IﾗﾏヮﾉWデWﾉ┞ ;ｪ;ｷﾐゲデぐ 
WｴWデｴWヴ ｷデげゲ ｷﾏヮヴﾗ┗WS WaaｷIｷWﾐI┞ ﾗヴ ﾐﾗデが I ;ﾏ ﾐﾗデ ゲﾗ ゲ┌ヴWげく964  
 Decisions being made in domestic abuse cases must be considered in light of the 
time constraints presented by the more laborious nature of working through a digital file 
and in light of the expectation that prosecutors must manage a significant case load and 
task list within the time allotted. Time pressures doubtless impact the thoroughness with 
which information can be collated and coﾐゲｷSWヴWSき けTｴWヴWげゲ ﾐW┗Wヴ Wﾐﾗ┌ｪｴ デｷﾏW デﾗ Sﾗ 
;ﾐ┞デｴｷﾐｪぐ ｷデ ゲﾗヴデ ﾗa aWWﾉゲ ﾉｷﾆW ┞ﾗ┌げヴW ┘ﾗヴﾆｷﾐｪ ;ｪ;ｷﾐゲデ ぷｷデへ デﾗ ｪWデ ｷデ ;ﾉﾉ SﾗﾐW ケ┌ｷIﾆﾉ┞げく965 Garland 
and Packer highlight how the need for efficiency in the criminal justice system evolves 
routinised decision-making.966 In domestic abuse cases, the use of summons represents an 
efficient solution to the obstacle of victim retraction because of the time saved avoiding a 
thorough consideration of victim risk assessment from a variety of sources (victim retraction 
statements, police risk assessments, Independent Domestic Violence Advocates 
ヴWヮヴWゲWﾐデ;デｷﾗﾐゲ ﾗヴ ｷﾐaﾗヴﾏ;デｷﾗﾐ ﾆﾐﾗ┘ﾐ デﾗ ヮﾗﾉｷIW け┘ｷデﾐWゲゲ I;ヴWげ ﾗaaｷIWヴゲぶく “┌ﾏﾏﾗﾐゲ デｴWヴWaﾗヴW 
achieves two NPM demands; it is time efficient and it simultaneously espouses the 
organisational objective to actively condemn domestic abuse. 
 4 (iv) Austerity 
 Since 2010, the coalition and Conservative governments have governed through a 
ヮﾗﾉｷデｷI;ﾉ ﾉﾗｪｷI ﾗa ;┌ゲデWヴｷデ┞が ; ヮヴｷﾗヴｷデ┞ ┘ｴｷIｴが ﾃ┌ゲデ ;ゲ NPMが ﾏ;ﾆWゲ SWﾏ;ﾐSゲ aﾗヴ けWIﾗﾐﾗﾏ┞げく Aゲ 
                                                          
963 It should be noted that Prosecutor 6 did not suggest that she herself cut corners, just that if you did not, 
you had to make up the time elsewhere. 
964 Prosecutor 2. 
965 PヴﾗゲWI┌デﾗヴ ヲく PヴﾗゲWI┌デﾗヴ ン ┌ゲWS デｴW ゲ;ﾏW ┘ﾗヴSゲが けI Sﾗﾐげデ ｴ;┗W Wﾐﾗ┌ｪｴ デｷﾏW デﾗ Sﾗ ;ﾐ┞デｴｷﾐｪげく PヴﾗゲWI┌デﾗヴ ヴ 
ゲ;ｷSが けTｴWヴW ｷゲ ﾐW┗Wヴ Wﾐﾗ┌ｪｴ デｷﾏWげく PヴﾗゲWI┌デﾗヴ ヵが けTｴWヴW ﾃ┌ゲデ ;ヴWﾐげデ Wﾐﾗ┌gh hours in the day or enough 
ヮヴﾗゲWI┌デﾗヴゲ ｷﾐ デｴW ﾗaaｷIW デﾗ HW Sﾗｷﾐｪ デｴW ﾃﾗH デｴ;デ ﾐWWSゲ デﾗ HW SﾗﾐWげく PヴﾗゲWI┌デﾗヴ Αが けI Sﾗﾐげデ aWWﾉ I ｴ;┗W Wﾐﾗ┌ｪｴ 
デｷﾏW デﾗ ヮヴWヮ;ヴWげく PヴﾗゲWI┌デﾗヴ Β ゲデ;デWS デｴ;デ ゲｴW SｷS ﾐﾗデ ｴ;┗W Wﾐﾗ┌ｪｴ デｷﾏW デﾗ SW;ﾉ ┘ｷデｴ DAく PヴﾗゲWI┌デﾗヴ Γ ゲデ;デWS 
that she did not always feel she had enough time to prepare for court. 
966 Garland, The Culture of Control (n 111) 18 and Packer (n 519) 1. 
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managerialism is specifically designed to facilitate cost-WaaｷIｷWﾐI┞が NPMげゲ ﾏWデｴﾗSゲ ｪ;ｷﾐ 
particular credence in times of austerity. Austerity, a political rather than an economic 
concept,967 aims to return economic stability through the seemingly common sense but 
;ヴｪ┌;Hﾉ┞ けWIﾗﾐﾗﾏｷI;ﾉﾉ┞ ｷﾉﾉｷデWヴ;デWげ968 notion of spending within ones means. The policy has 
been closely linked to neoliberalism, indeed it has been argued that austerity is not a 
ヮWヴｷヮｴWヴ;ﾉ ﾐWﾗﾉｷHWヴ;ﾉ ヮﾗﾉｷI┞ H┌デ ｷデゲ けﾏﾗゲデ ｷﾏヮﾗヴデ;ﾐデ ﾏﾗﾏWﾐデげく969 The government itself 
rarely prefers the term, rather it is a label that is ascribed by others to describe the 
けSヴ;ﾏ;デｷI ;ﾐS ゲW┗WヴW ゲヮWﾐSｷﾐｪ I┌デゲげ970 designed to significantly reduce budgetary deficits in 
preference to raising funds through taxation. 
 The prosecutors I interviewed were under no doubt デｴ;デ H┌SｪWデ;ヴ┞ けI┌デゲげが ;デデヴｷH┌デWS 
to austerity, contributed to the pressure they felt to undertake work expeditiously. In the 
last chapter, I outlined the £185 million cut to the CPS budget between 2009 and 2015.971 
Such cuts represent the opposite of the stimulus plans associated with the Blair and Brown 
era which saw targeted spending plans in the public sector, notably in the area of criminal 
justice. Prosecutor 9 traced the impact of successive government spending policies, 
けWｴWﾐ I aｷヴゲデ ゲデarted [1995] we were quite low in staff and then a couple of years 
later it was as if the government was throwing money at us. We took on a lot of 
ヮWﾗヮﾉWく W;ｪWゲ ┘Wﾐデ ┌ヮ Sヴ;ﾏ;デｷI;ﾉﾉ┞ ぐ AﾐS デｴWﾐ ヮヴﾗH;Hﾉ┞ ;Hﾗ┌デ ヱヰ ﾗヴ ヱヱ ┞W;ヴゲ ;ｪﾗが 
it was almost like they put the brakes on it. The government started to cut our 
ﾏﾗﾐW┞ ;ﾐS ┘W ゲｴWS ; ﾉﾗデ ﾗa ゲデ;aa ぐ ; ﾉﾗデ ﾗa ﾗﾉSWヴ ﾏﾗヴW W┝ヮWヴｷWﾐIWS ヮヴﾗゲWI┌デﾗヴゲ ;ﾐS 
;Sﾏｷﾐ ゲデ;aa ﾉWaデく WW ;ヴW ﾐﾗ┘ ｷﾐ デｴW ゲｷデ┌;デｷﾗﾐ ┘ｴWヴW ┘W ;ヴW ﾉﾗ┘ ﾗﾐ ゲデ;aaげく 
 Prosecutor 5 spoke of the reduced numbers of staff available to do the ┘ﾗヴﾆが けThe 
majority of people working at the CPS are doing their absolute best. I know they are. But 
デｴWヴW ﾃ┌ゲデ ;ヴWﾐげデ Wﾐﾗ┌ｪｴ ｴﾗ┌ヴゲ ｷﾐ デｴW S;┞ ﾗヴ Wﾐﾗ┌ｪｴ ヮヴﾗゲWI┌デﾗヴゲ ｷﾐ デｴW ﾗaaｷIW デﾗ HW Sﾗｷﾐｪ 
デｴW ﾃﾗH デｴ;デ ﾐWWSゲ デﾗ HW SﾗﾐWげく Whilst PヴﾗゲWI┌デﾗヴ ヲ ﾐﾗデWS デｴ;デが けLots of people have gone. It 
just seems to me that there is a smidgen of what was left. I mean, I know that you are told 
                                                          
967 ‘WHWII; Bヴ;ﾏ;ﾉﾉ ;ﾐS JWヴWﾏ┞ GｷﾉHWヴデ ;ﾐS J;ﾏWゲ MW;S┘;┞が けWｴ;デ ｷゲ ;┌ゲデWヴｷデ┞いげ ふヲヰヱヶぶ ΒΑ NW┘ Fﾗヴﾏ;デｷﾗﾐゲ 
119-140. 
968 Ibid 119-140. 
969 Aﾉヮ;ヴ LﾗゲﾗﾐIが けA┌ゲデWヴｷデ┞ぎ Hｷゲデﾗヴ┞ ﾗa ; D;ﾐｪWヴﾗ┌ゲ ISW; H┞ M;ヴﾆ Bﾉ┞デｴげ ふヲヰヱヴぶ P;ﾐﾗWIﾗﾐﾗﾏｷI┌ゲ ンΒΓが ンΓヴく 
970 Bramall, Gilbert and Meadway (n 967) 119. 
971 H;ﾐゲ;ヴS ﾗﾐﾉｷﾐWが けCヴﾗ┘ﾐ PヴﾗゲWI┌デｷﾗﾐ “Wヴ┗ｷIWぎ F┌ﾐSｷﾐｪげ ふヲヰヱΑぶ ヶヱΓ ;┗;ｷﾉ;HﾉW ;デ 
<https://hansard.parliament.uk/Commons/2017-01-11/debates/3CCEE460-C6B8-44B5-A7C3-
677947ECEA19/CrownProsecutionServiceFunding> accessed 18 September 2017. 
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that there is less magistrate's work now, but it doesn't feel like it. It sort of still feels like you 
are working against the line to get it all done quicklyげ. Prosecutor 2 was correct that the 
ﾐ┌ﾏHWヴゲ ﾗa I;ゲWゲ Hヴﾗ┌ｪｴデ デﾗ ﾏ;ｪｷゲデヴ;デWゲげ Iﾗ┌ヴデゲ ﾐ;デｷﾗﾐ┘ｷSW SWIﾉｷﾐWS H┞ ﾃ┌ゲデ ﾗ┗Wヴ ヱヰヰ ヰヰヰ ｷﾐ 
the period 2010- 2015, falling from 641 000 cases to 539 000.972 Prosecutors are also likely 
to be accurate when they identify that they have no sense that the number of cases that 
must be prepared by each individual prosecutor has reduced. This is because between 2010 
and 2015, 2 400 members of staff left the service, largely through voluntary redundancies, 
in order to meet the 40% reduction in the staffing budget in the same period.973 
 Iﾐ デｴW IﾗﾐデW┝デ ﾗa デｴW け┘ｴﾗヮヮｷﾐｪげ974 reduction in staff numbers, it is clear how the 
need to make efficient and expeditious decisions becomes more acute. Operating with a 
working presumption that reluctant victims will be summonsed, short-circuits the need to 
engage in the time intense detailed analysis of the possible merits of doing so. Prosecutors 2 
and 3 provided evidence that, for a number of colleagues, there remains an assumption that 
the public interest is always met through the prosecution of DA; this automatic assessment 
of the public interest test being met might occur despite deficient evidence and the Code 
requirement to consider the evidential test sequentially first.975 The public interest in 
prosecuting domestic abuse appeared to have overridden the need for detailed assessment 
of the full code test and DA Guidelines including considerations about the risk to her as 
contained in the DASH questionnaire, the views of the IDVA or OIC or the views and reasons 
expressed in the victim retraction statement. It is easy to understand why a prosecutor 
might feel more assured in assertively prosecuting and taking the decision to summons, 
given the CPS priority in relation to domestic abuse and the need to make expeditious 
decisions to get through caseloads.  
 In a further move, apparently motivated by a desire to reduce the amount of work 
both prosecutors and courts have to contend with in times of austerity, two prosecutors 
regularly acting as advocates in specialist domestic violence courts identified a course that 
District Judges in their area were taking.976 District Judges, they reported, were unilaterally 
                                                          
972 Ibid. The reduction in cases being brought to court is arguably as a result of spending cuts, in times of 
austerity, experienced by the police. 
973 Ibid. 
974 K;ヴﾉ T┌ヴﾐWヴ MP ゲヮW;ﾆｷﾐｪ ｷﾐ ヮ;ヴﾉｷ;ﾏWﾐデ ｷﾐ J;ﾐ┌;ヴ┞ ヲヰヱΑが H;ﾐゲ;ヴS ﾗﾐﾉｷﾐWが けCヴﾗ┘ﾐ PヴﾗゲWI┌デion Service: 
F┌ﾐSｷﾐｪげ ふﾐ ΓΑヱぶ. 
975 Crown Prosecution Service, けTｴW CﾗSW aﾗヴ PヴﾗゲWI┌デﾗヴゲげ (n 14). 
976 Prosecutor 7 and 9 (Prosecutor 5 alluded to the practice also- a court clerk had mentioned it to her). 
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and routinely issuing summonses at the first hearing in every contested domestic abuse case 
regardless of whether women had expressed reluctance. These summonses would then 
effectively remain on file and would then be available for service should the reviewing 
lawyer deem them necessary in due course. This avoided the need for a separate CPS 
application to the court for a summons and appears therefore to be motivated by efficiency 
savings by reducing the number of court hearings. Prosecutor 9 described the practice 
ゲｷﾏヮﾉ┞ ;ゲ ; けH;Iﾆゲデﾗヮ ゲ┌ﾏﾏﾗﾐゲげく Hﾗ┘W┗Wヴが Prosecutor 7 expressed more concern explaining 
that some prosecutors not regularly appearing in court had found the practice confusing 
and had, wrongly, assumed that the summons had been issued following a comprehensive 
prosecution review of the merits of obtaining one. She felt that its availability had 
WﾐIﾗ┌ヴ;ｪWS ｷデゲ ゲWヴ┗ｷIW ;ﾐS ｪ;┗W ; IﾗﾐIヴWデW W┝;ﾏヮﾉW ﾗa ; ゲWﾐｷﾗヴ ﾉ;┘┞Wヴげゲ ﾏｷゲ┌ﾐSWヴゲデ;ﾐSｷﾐｪ 
over its presence on file. The message clearly conveyed by District Judges here is that 
summonsing a reluctant complainant is ordinary, standard and not a-typical. Irrespective of 
whether District Judges are creating this climate or reflecting the CPS tendency to require 
victim attendance, the effect is surely one of normalising reliance by the CPS on the coercive 
practice. 
 Austerity has also had an impact on another key actor working in the criminal justice 
system; the Independent Domestic Violence Advocate (IDVA). The Home Office ceased 
direct funding of IDVAs in March 2017 and local Police Crime Commissioners will now be 
responsible for their provision. The IDVA is appointed to work with women from the point 
of crisis towards longer term goals of well-HWｷﾐｪく Wﾗヴﾆｷﾐｪ ┘ｷデｴ デｴﾗゲW I;デWｪﾗヴｷゲWS ;ゲ けｴｷｪｴ 
ヴｷゲﾆげが IDVAゲ ┘ﾗヴﾆ ;ゲ ; HヴｷSｪW HWデ┘WWﾐ ﾏ┌ﾉデｷヮﾉW ;ｪWﾐIｷWゲ ふｷﾐIﾉ┌Sｷﾐｪ デｴW CPS) within both civil 
;ﾐS Iヴｷﾏｷﾐ;ﾉ Iﾗ┌ヴデゲく TｴWｷヴ ヮヴｷﾏ;ヴ┞ a┌ﾐIデｷﾗﾐ ｷゲ デﾗ Wﾐゲ┌ヴW デｴW ┗ｷIデｷﾏげゲ ┗ﾗｷIW ;ﾐS ゲ;aWデ┞ ｷゲ aﾗヴW 
fronted at proceedings. Their role puts them in a unique position with regards to their 
knowledge of what might serve the woman best, both in terms of her safety and 
Wﾏヮﾗ┘WヴﾏWﾐデく PヴﾗゲWI┌デﾗヴゲ ゲヮﾗﾆW a;┗ﾗ┌ヴ;Hﾉ┞ ﾗa IDVAげゲ ｷﾐヮ┌デく PヴﾗゲWI┌デﾗヴゲ ヶが Α ;ﾐS Γ- the 
three prosecutors who regularly appeared in Specialist Domestic Violence Courts (SDVCs)- 
commented that IDVA knowledge of the case was valuable. IDVAs were able to advise, for 
example, on the appropriateness of defence representations to vary bail conditions or the 
proposed conditions of the restraining order. The possibility that IDVA numbers were in 
decline led prosecutor 7 to suggest that it wﾗ┌ﾉS けﾏ;ゲゲｷ┗Wﾉ┞げ affect the way prosecutors 
186 
 
could resolve cases in the SDVCs. For Prosecutor 9, the area domestic abuse lead, the 
ヮヴWゲWﾐIW ﾗa IDVAゲ ｷﾐ Iﾗ┌ヴデ ｴ;S ;ゲゲｷゲデWS ｴWヴ ｷﾐ SW┗Wﾉﾗヮｷﾐｪ ;ﾐS ﾉW;ヴﾐｷﾐｪ けHWゲデ ヮヴ;IデｷIWげ ;ﾐS 
Prosecutor 6 suggested such specialist knowledge set the tone in court. IDVA opinion, 
Prosecutor 9 offered, is also critical in deciding about whether or not to discontinue the case 
against the defendant or to summons and they can obviously provide nuance and 
individually considered information that might assure a prosecutor that summons would not 
be desirable. IDVAs are clearly an important information resource when it comes to deciding 
how best to proceed when a woman is no longer supportive of the prosecution, but only to 
the extent that they are available to prosecutors or that prosecutors were able to take the 
time to locate and consult them.  
4 (v) Statistical Analysis 
 Aﾉﾉ ヮヴﾗゲWI┌デﾗヴゲ ｷﾐ ﾏ┞ ゲ;ﾏヮﾉW ┘WヴW ;┘;ヴW デｴ;デ SﾗﾏWゲデｷI ;H┌ゲW ﾏ┌ゲデ HW けaﾉ;ｪｪWSげ ;ゲ 
ゲ┌Iｴ ﾗﾐ デｴWｷヴ Iﾗﾏヮ┌デWヴ ゲ┞ゲデWﾏが けCﾗﾏヮ;ゲゲ M;ﾐ;ｪWﾏWﾐデ “ﾗaデ┘;ヴWげが ;ﾐS aWﾉデ IﾗﾐaｷSWﾐデ デｴ;デ 
this was fairly consistently achieved by administrators tasked with carrying out the function. 
けFﾉ;ｪｪｷﾐｪげ ; I;ゲW ;ゲ SﾗﾏWゲデｷI ;H┌ゲW ﾏW;ﾐゲ デｴ;デ ; Iﾗﾉﾗ┌ヴWS ﾏ;ヴﾆWヴ ;ヮヮW;ヴゲ ﾗﾐ デｴW Sｷｪｷデ;ﾉ 
case file so that every time it is looked at the viewer can easily recognise that the offence 
ﾏWWデゲ デｴW IヴｷデWヴｷ; ゲWデ ﾗ┌デ H┞ デｴW ｪﾗ┗WヴﾐﾏWﾐデ ;ゲ Iﾗﾐゲデｷデ┌デｷﾐｪ けSﾗﾏWゲデｷI ;H┌ゲWっ┗ｷﾗﾉWﾐIWげく977 
PヴﾗゲWI┌デﾗヴ Β Wﾏヮｴ;ゲｷゲWS デｴ;デ ｷデ ┘;ゲ ﾐﾗデ ゲｷﾏヮﾉ┞ SﾗﾏWゲデｷI ┗ｷﾗﾉWﾐIW デｴ;デ ｷゲ ゲｷﾐｪﾉWS ﾗ┌デが けWWﾉﾉが 
you aﾉ;ｪ ;デ デｴW CP“く Yﾗ┌ aﾉ;ｪく Fﾉ;ｪが aﾉ;ｪが aﾉ;ｪが aﾉ;ｪが aﾉ;ｪく Wｴ;デ ｷゲ ｷデい Fﾉ;ｪが aﾉ;ｪが aﾉ;ｪく Ia ｷデげゲ ; DV 
┞ﾗ┌ ﾏｷｪｴデ ;ﾉゲﾗ HW aﾉ;ｪｪｷﾐｪ ｷデ ;ゲ ヴ;ヮWぐげ Ia ┗ｷIデｷﾏゲ ;ヴW ﾗデｴWヴ┘ｷゲW ┗┌ﾉﾐWヴ;HﾉWが Sｷゲ;HﾉWS ﾗヴ 
elderly, further flags are added.978 Offences aggravated by racial or religious hatred or 
ﾗaaWﾐIWゲ SｷヴWIデWS ;デ ゲﾗﾏWﾗﾐW H┞ ┗ｷヴデ┌W ﾗa デｴWｷヴ ゲW┝┌;ﾉ ﾗヴｷWﾐデ;デｷﾗﾐ ふﾗデｴWヴ┘ｷゲW デWヴﾏWS けｴ;デW 
IヴｷﾏWげぶ ;ﾉゲﾗ ﾏWヴｷデ デｴW デヴW;デﾏWﾐデく 
 Nonetheless, the flagging of a variety of cases did not appear to mean that Domestic 
Abuse flags were lost in the mix. Flags appeared to serve the purpose of marking out the 
case and alerting prosecutors to the fact that the case required special or particular 
                                                          
977 Domestic Violence/ Abuse is considered by the CPS, who aﾗﾉﾉﾗ┘ デｴW HﾗﾏW OaaｷIW SWaｷﾐｷデｷﾗﾐが デﾗ HWぎ けAny 
incident or pattern of incidents of controlling coercive or threatening behaviour, violence or abuse between 
those aged 16 or over who are or have been intimate partners or family members, regardless of gender or 
sexuality.げ Circular 003/2013: New Government Domestic Violence and Abuse Definition available at 
<https://www.gov.uk/government/publications/new-government-domestic-violence-and-abuse-
definition/circular-0032013-new-government-domestic-violence-and-abuse-definition> accessed 6 July 2017. 
978 Prosecutor 7. 
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treatment. When asked why domestic abuse cases are flagged in this way prosecutors 5, 7 
and 8 recognised デｴ;デ ┗ｷIデｷﾏゲ ｷﾐ デｴﾗゲW I;ゲWゲ ┘WヴW WﾐデｷデﾉWS デﾗ ;ﾐ けWﾐｴ;ﾐIWS ゲWヴ┗ｷIWげく Tｴｷゲ 
means that domestic abuse must receive CPS pre-charge advice (the police do not have 
authority to charge domestic abuse), that complainants are entitled to be informed of 
changes and outcomes to cases within 24 hours (in standard cases victims must be informed 
within 5 days), that special measures must be considered, that information ought to be 
available about whether a restraining order is requested and that a victim impact statement 
would be required.979 Here we see how digital working has been used to compliment the 
Home Office policy of putting victims at the heart of working practices.980 
 Hﾗ┘W┗Wヴが ;ﾉﾉ ヮヴﾗゲWI┌デﾗヴゲ ┘WヴW ;ﾉゲﾗ ;┘;ヴW デｴ;デ けaﾉ;ｪｪｷﾐｪげ SﾗﾏWゲデｷI ;H┌ゲW I;ゲWゲ 
enabled the CPS tﾗ IﾗﾏヮｷﾉW ゲデ;デｷゲデｷIゲ デｴ;デ Iﾗ┌ﾉS HW ﾏﾗﾐｷデﾗヴWS け;ゲ ; ﾏW;ゲ┌ヴW ﾗa ゲ┌IIWゲゲげく981 
Monitoring and surveying performance and target attainment through means of 
computerised bureaucracy is characteristic of NPM as explored in Chapter Three. 
Prosecutors largely considered statistics a concern for managers but nonetheless Crown 
PヴﾗゲWI┌デﾗヴゲ SWゲIヴｷHWS ｴﾗ┘ ゲデ;デｷゲデｷIゲ けaｷﾉデWヴ デｴヴﾗ┌ｪｴげ982 to them. There was no one way in 
which this was achieved. Some prosecutors were routinely emailed statistics by line 
managers such as conviction rates or the number of guilty pleas at the first hearing on a 
weekly, fortnightly or monthly basis.983 Some prosecutors reported that statistics were 
Wﾏ;ｷﾉWS aﾗヴ ｷﾐaﾗヴﾏ;デｷﾗﾐ ヮ┌ヴヮﾗゲWゲ ﾗﾐﾉ┞く OデｴWヴゲ ヴWIWｷ┗WS ;ﾐ W┝ヮﾉ;ﾐ;デｷﾗﾐ ﾗa ｴﾗ┘ け┘Wﾉﾉげ デｴW 
team were doing in prosecuting domestic abuse and what they needed to be aware of 
けﾏﾗ┗ｷﾐｪ aﾗヴ┘;ヴSげ HW;ヴｷﾐｪ ｷﾐ ﾏｷﾐSが ヴWIﾗｪﾐｷゲWS PヴﾗゲWI┌デﾗヴ Αが デｴ;デ W;Iｴ ﾗa デｴW ヱン CP“ ;ヴW;ゲ 
are ranked.984 Tables are compiled comparing the 13 CPS areas for conviction rates and are 
readily circulated and available. Here, clearly visible, is evidence of how the CPS, in the 
;HゲWﾐIW ﾗa W┝デWヴﾐ;ﾉ IﾗﾏヮWデｷデﾗヴゲ ｷゲ WﾐIﾗ┌ヴ;ｪWS デﾗ IﾗﾏヮWデW ┘ｷデｴ ｷデゲWﾉa aﾗヴ HWゲデ けﾗ┌デヮ┌デげ ｷﾐ 
line with the tenets of New Public Managerialism. 
 For one prosecutor the culture that statistical analysis of cases imbued was not one 
that sat comfortably with her, 
                                                          
979 Prosecutor 6. 
980 HﾗﾏW OaaｷIWが けKWWヮｷﾐｪ CヴｷﾏW Dﾗ┘ﾐぎ CヴｷﾏW ;ﾐS VｷIデｷﾏゲげ ふヲヰヰΓぶ ;┗;ｷﾉ;HﾉW ;デ  
<http://www.homeoffice.gov.uk/crime-victims/> accessed 6 July 2017. 
981 Prosecutor 2. 
982 Prosecutor 2. Prosecutor 5 agreed. Prosecutors 1, 2, 3, 5, 6, 7, 8 and 9 all mentioned that domestic abuse 
I;ゲWゲ ┘ﾗ┌ﾉS HW ﾏﾗﾐｷデﾗヴWS デｴヴﾗ┌ｪｴ けaﾉ;ｪｪｷﾐｪげく 
983 Prosecutors 1, 2, 6, 7, 8, 9. 
984 Prosecutor 7. 
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けIげ┗W ﾐW┗Wヴ HWWﾐ ; ﾏ;ﾐ;ｪWヴが ゲﾗ I Sﾗﾐげデ- ｷデげゲ ﾗﾐW ﾗa デｴW ヴW;ゲﾗﾐゲ I ｪWデ ゲﾗ aヴ┌ゲデヴ;デWS ┘ｷデｴ 
┘ﾗヴﾆｷﾐｪ aﾗヴ デｴW CP“が I ｴ;┗W デﾗ ゲ;┞く Iデげゲ ;ﾉﾉ ;Hﾗ┌デが デﾗ ﾏW ｷデ ﾃ┌ゲデ ゲWWﾏゲ ﾉｷﾆW ｷデ ｷゲ ;ﾉﾉ 
HWIﾗﾏｷﾐｪ ;Hﾗ┌デ デ;ヴｪWデゲ ;ﾐS ゲデ;デｷゲデｷIゲ ;ﾐS ﾐﾗデ ;Hﾗ┌デ デｴW ｷﾐSｷ┗ｷS┌;ﾉゲく TｴWヴWげゲ ﾐﾗデ ゲﾗ 
ﾏ┌Iｴ aﾗI┌ゲ ﾗﾐ ┗ｷIデｷﾏゲく Iげ┗W ﾐW┗Wヴ HWWﾐ ; ﾏ;ﾐ;ｪWヴが ゲﾗ I Sﾗﾐげデ ﾆﾐﾗ┘ ┘ｴ;デ ｪﾗWゲ ﾗﾐ ｷﾐ 
these management meetings and how much it is drummed into you but I always get 
the impression that it is very very important that targets are met and numbers of 
ゲ┌IIWゲゲa┌ﾉ ヮヴﾗゲWI┌デｷﾗﾐゲ ;ヴW ゲ┌Iｴ ;ﾐS ゲ┌Iｴげく985 
 This seems to mirror the notion that New Public Managerialism constructs the public 
as consumer in the sense that what becomes prioritised is not so much meeting individual 
needs in an ideological or principled way so much as meeting market demands for efficient 
けﾗ┌デヮ┌デげ986 and performativity. At the CPS, this is measurable through, inter alia, the 
conviction rate. There was a sense amongst prosecutors that the CPS are always monitoring 
;ヴW; ヮWヴaﾗヴﾏ;ﾐIWが ヮ;ヴデｷI┌ﾉ;ヴﾉ┞ ;ゲ Iﾗﾏヮ;ヴWS デﾗ ﾗデｴWヴ CP“ ;ヴW;ゲく PヴﾗゲWI┌デﾗヴ Β W┝ヮﾉ;ｷﾐWSが けM┞ 
W┝ヮWヴｷWﾐIW ｷゲ デｴ;デ デｴW Iﾗﾐ┗ｷIデｷﾗﾐ ヴ;デW ｷゲぐ デｴWヴW ｷゲ ; ┗Wヴ┞ IﾉﾗゲW W┞W ﾆWヮデ ﾗﾐ デｴ;デ aﾗヴ ﾗH┗ｷﾗ┌ゲ 
ヴW;ゲﾗﾐゲぐ ;ﾐS ﾗH┗ｷﾗ┌ゲﾉ┞ HWIause you are flagging DV, if there is a conviction rate falling or 
Sヴﾗヮヮｷﾐｪ ﾗヴ ┘ｴ;デW┗Wヴ デｴW┞ ;ヴW ;HﾉW デﾗ ﾏﾗﾐｷデﾗヴ ｷデくげ      
 These auditing processes are the means by which parliament can hold the Crown 
PヴﾗゲWI┌デｷﾗﾐ “Wヴ┗ｷIW デﾗ ;IIﾗ┌ﾐデく TｴW ｪﾗ┗WヴﾐﾏWﾐデげゲ CｴｷWa Legal Advisor, the Attorney 
General, oversees the work of the Director of Public Prosecutions and her organisation and 
is answerable to parliament for CPS performance. Rates of CPS convictions or 
discontinuances are also used by the Justice Select Committee that examines CPS 
expenditure, administration and policy. The Committee is tasked with publishing reports 
デｴ;デ ｪﾗ┗WヴﾐﾏWﾐデ ﾏ┌ゲデ ヴWゲヮﾗﾐS デﾗが デﾗ W┝ヮﾉ;ｷﾐ ﾗヴ ﾃ┌ゲデｷa┞ ｴﾗ┘ ｷデ ｷゲ ゲヮWﾐSｷﾐｪ デ;┝ヮ;┞Wヴゲげ ﾏﾗﾐW┞く 
However, if it is the CPS as an institution that is being held accountable to parliament for 
conviction rates by virtue of such statistical tracking, how are decisions of individual 
prosecutors affected? I identified two ways individual prosecutorial decision-making is 
impacted by the monitoring of area or nationwide statistics.  
 The first way is through an institutional-wide response which might be triggered if a 
set of statistics indicated, for instance, a slump in conviction rates. In such circumstances 
                                                          
985 Prosecutor 5. 
986 Jones (n 958) 188. 
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Prosecutor 2 suggested that the CPS might react by rolling out compulsory training amongst 
prosecutors to address the issue. Such training has the potential to instil a wider cultural 
ゲｴｷaデ ｷﾐ デｴW ゲWヴ┗ｷIWが ;ゲ W┗ｷSWﾐIWS ｷﾐ ヲヰヰヵ デﾗ ヲヰヰΒく Tｴｷゲ IｴｷﾏWゲ ┘ｷデｴ NPMげゲ ;Hｷﾉｷデ┞ デﾗ ゲWデ ;ﾐS 
implement organisational strategies that have the effect of controlling public servants 
(prosecutors) and regulating professional independence.987  
4 (vi) Risk and Responsibility 
 In addition to prompting changes to institutional-wide practice and culture, the 
second way poor performance figures might affect prosecutorial decision-making is at 
individual level. Prosecutor 7 understood that a poor monthly performance might probe 
further investigation by managers into particular files. She understood that individual cases 
would be scrutinised and questions would be asked about why the case had been dropped. 
In addition to that, and in any event, a more thorough examination of prosecutorial 
decision- ﾏ;ﾆｷﾐｪ デ;ﾆWゲ ヮﾉ;IW ｷﾐ ;ﾉﾉ I;ゲWゲ デｴ;デ ｴ;┗W ヴWゲ┌ﾉデWS ｷﾐ ;ﾐ け;S┗WヴゲW ﾗ┌デIﾗﾏWげく Aﾐ 
adverse outcome, W┝ヮﾉ;ｷﾐWS PヴﾗゲWI┌デﾗヴ ヱが ｷゲが けaﾐ┞デｴｷﾐｪ デｴ;デ SﾗWゲﾐげデ ヴWゲ┌ﾉデ ｷﾐ デｴW SWaWﾐS;ﾐデ 
being convicted of at least one offence [and] is an unsuccessful outcome; whether 
SｷゲIﾗﾐデｷﾐ┌WSが ┘ｷデｴSヴ;┘ﾐが ﾗaaWヴWS ﾐﾗ W┗ｷSWﾐIWが SｷゲﾏｷゲゲWS ;デ ｴ;ﾉa デｷﾏW ﾗヴ ;aデWヴ a┌ﾉﾉ デヴｷ;ﾉげく988 All 
け;S┗WヴゲW ﾗ┌デIﾗﾏWゲげ ;ヴW ゲデ┌SｷWS H┞ ﾏ;ﾐ;ｪWヴゲ デﾗ Wゲデ;Hﾉｷゲｴ デｴW ヴW;ゲﾗﾐゲ aﾗヴ ﾐﾗデ ﾗHデ;ｷﾐｷﾐｪ ; 
Iﾗﾐ┗ｷIデｷﾗﾐ ;ﾐS デﾗ ゲWW ｷa けｷﾏヮヴﾗ┗WﾏWﾐデゲげ Iﾗ┌ﾉS ｴ;┗W HWWﾐ ﾏ;SWく989 Prosecutor 9 confirmed 
that:  
けAS┗WヴゲW ﾗ┌デIﾗﾏWゲ ;ヴW ヮ;ヴデｷI┌ﾉ;ヴﾉ┞ ﾉﾗﾗﾆWS ;デ デﾗ ゲWW ┘ｴ┞く W;ゲ ｷデ ; I;ゲW ﾗa ; ┗ictim 
ﾐﾗデ Iﾗﾏｷﾐｪ デﾗ Iﾗ┌ヴデ ;ﾐS デｴWヴWaﾗヴW ┘W SｷSﾐげデ ｴ;┗W デｴW W┗ｷSWﾐIWい Iゲ ｷデ ; I;ゲW デｴW 
┗ｷIデｷﾏ I;ﾏW デﾗ Iﾗ┌ヴデ H┌デ SｷSﾐげデ IﾗﾏW ┌ヮ デﾗ ヮヴﾗﾗa ぷﾗヴへ SｷSﾐげデ ｪｷ┗W W┗ｷSWﾐIW ┗Wヴ┞ ┘Wﾉﾉい 
くくく Iデげゲ デｴ;デ ;ゲヮWIデ ﾗa デｴｷﾐｪゲ デｴ;デ デｴW┞ ﾉﾗﾗﾆ ;デ ;ゲ デﾗ ┘ｴ┞ I;ゲWゲが aﾗヴ ┘;ﾐデ ﾗa ; HWデデer 
┘ﾗヴSが a;ｷﾉWSく Wｴ┞ SｷSﾐげデ ┘W ゲWI┌ヴW デｴ;デ Iﾗﾐ┗ｷIデｷﾗﾐい TｴW┞ ﾉﾗﾗﾆ デﾗ ゲWW ┘ｴWデｴWヴ ┘W I;ﾐ 
ﾉW;ヴﾐ ;ﾐ┞ ﾉWゲゲﾗﾐゲ aヴﾗﾏ ｷデくげ990 
 That being so, prosecutors were mindful that any decision they take that might 
contribute to a reduction in the conviction rate, might be open to inquiry. If a case fails on 
                                                          
987 See Mark Exworthy and Susan Halford, Professionals and the New Managerialism in the Public Sector (1999 
OUP) Introduction. 
988 Prosecutor 1 by clarification email dated 28 July 2017. 
989 Prosecutor 6. 
990 Prosecutor 9. 
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the day of trial because a summons was not secured, then this may indicate inaction on the 
part of the prosecutor. Conversely, if a woman has been summonsed and fails to answer the 
summons then the prosecutor has done everything within their power (short of issuing a 
decisions warrant for her arrest) and cannot be criticised.       
 OﾐW ;ヴW; SﾗﾏWゲデｷI ;H┌ゲW けIｴ;ﾏヮｷﾗﾐげ ゲ┌ｪｪWゲデWS デｴ;デ ｷa ; ヮヴﾗゲWI┌デﾗヴ SｷS ﾐﾗデ 
summons, it would not lead to automatic criticism because of growing awareness that 
summonsing may not necessarily be preferable, particularly if it discourages women from 
seeking help from criminal justice agencies in the future. Nonetheless, even she accepted 
that prosecutors realised that adverse outcome cases would be examined more rigorously 
than cases that resulted in conviction and that prosecutors would feel or could be held 
accountable for leading to acquittals. In short, if a prosecutor fails to push for a domestic 
abuse conviction, the decision will be one that is scrutinised and the prosecutor will at least 
have needed to justify the decision in their written review of the case. Managerial appraisal 
of files therefore contributed to a sense of professional and personal responsibility to meet 
organisational objectives. Here, again, is evidence of the effect of NPM, which demands 
Iﾗﾏヮﾉｷ;ﾐIW ┘ｷデｴ ヮﾗﾉｷI┞ ﾗHﾃWIデｷ┗Wゲ ふデﾗ けデ;ﾆW SﾗﾏWゲデｷI ;H┌ゲW ゲWヴｷﾗ┌ゲﾉ┞げぶ ;ﾐS, just as Chapter 
Three outlined, holds those tasked with delivering standards and guidelines to account 
through regular monitoring and inspections.991   
 As a result, what seems to be implied here is how NPM can create a culture of fear 
and insecurity. Prosecutor 4 confirmed that when making the decision to summons, 
けぷPヴﾗゲWI┌デﾗヴゲへ ┘ｷﾉﾉ デｴｷﾐﾆ ﾗa デｴWﾏゲWﾉ┗Wゲが ｷﾐSｷ┗ｷS┌;ﾉﾉ┞が first of all. They are all civil servants and 
デｴW┞ ┘;ﾐデ デﾗ Iﾗ┗Wヴ デｴWｷヴ H;Iﾆゲく Fｷヴゲデ ヴ┌ﾉWくげ PヴﾗゲWI┌デﾗヴ ヱ ;ｪヴWWS デｴ;デ ヴWﾉ┞ｷﾐｪ ;┌デﾗﾏ;デｷI;ﾉﾉ┞ ﾗﾐ 
ゲ┌ﾏﾏﾗﾐゲ ｷゲ デｴW ﾉW;ゲデ けS;ﾐｪWヴﾗ┌ゲげ ﾗヮデｷﾗﾐ aﾗヴ ヮヴﾗゲWI┌デﾗヴゲ HWI;┌ゲW デｴW┞ ｴ;┗W SWﾏﾗﾐゲデヴ;デWS 
understanding that every opデｷﾗﾐ ﾏ┌ゲデ HW W┝ヮﾉﾗヴWS デﾗ ﾗHデ;ｷﾐ けﾃ┌ゲデｷIWげ aﾗヴ デｴW SﾗﾏWゲデｷI ;H┌ゲW 
┗ｷIデｷﾏ ;ﾐS Iヴｷﾏｷﾐ;ﾉ ゲ;ﾐIデｷﾗﾐゲ aﾗヴ デｴW SWaWﾐS;ﾐデく “┌ﾏﾏﾗﾐゲが ｴW ゲ┌ヴﾏｷゲWSが け;Hゲﾗﾉ┗Wゲ デｴWｷヴ 
ヴWゲヮﾗﾐゲｷHｷﾉｷデ┞ aﾗヴ ﾏ;ﾆｷﾐｪ SWIｷゲｷﾗﾐゲ ぷﾐﾗデ デﾗ ヮヴﾗゲWI┌デWへげ ふPヴﾗゲWI┌デﾗヴ ヱぶく  
 Manager repercussions were feared, not only in relation to professional criticism for 
inadequate decision-making. The fear also included how management would criticise them 
should something happen to the victim in the future where a case had been terminated 
けヮヴWﾏ;デ┌ヴWﾉ┞げぎ けWｴ;デ ;ﾉ┘;┞ゲ used to worry me was, you know, am I going to get one of 
                                                          
991 Garland, The Culture of Control (n 111) 120. 
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デｴWゲW I;ゲWゲ ┘ｴWヴW ｷデ SﾗWゲﾐげデ ｪﾗ ;ｴW;S ﾗヴ ┘W I;ﾐげデ ヮヴﾗゲWI┌デW ｷデ ヮヴﾗヮWヴﾉ┞ぐ ;ﾐS デｴWﾐ ゲｴWげゲ 
going to be murdered. People are going to say, sorry you were the SCP.992 HﾗヴヴWﾐSﾗ┌ゲぐげ993 
When asked if that meant that blame might be apportioned to the individual prosecutor if a 
ヮヴWIWSｷﾐｪ I;ゲW ｴ;S HWWﾐ SヴﾗヮヮWSが ゲｴW ヴWヮﾉｷWSが けIゲﾐげデ デｴ;デ デｴW CP“ デﾗ ; a;┌ﾉデ デｴﾗ┌ｪｴい TｴW┞ 
┘ﾗ┌ﾉS ﾃ┌ゲデ ｴ;ﾐｪ ┞ﾗ┌ ﾗ┌デ デﾗ Sヴ┞が ┘ﾗ┌ﾉSﾐげデ デｴW┞が I デｴｷﾐﾆくげ     
 Indicating that he did not prefer the practice of routine summonsing, Prosecutor 1 
suggested that this was because he had had some management experience and concluded 
that he was probably more self-assured in his decision-making than other people might be. 
However, even he recognised the potential for repercussions: けTouch wood, I ｴ;┗Wﾐげデ ｴ;S 
ﾗﾐW デｴ;デげゲ IﾗﾏW H;Iﾆ デﾗ HｷデW ﾏW ┞Wデ.げ WｴWﾐ prompted to expand, he answered: 
けI ゲ┌ヮヮﾗゲW ｷa ┞ﾗ┌ ヴW;ﾉﾉ┞ ゲ;デ ;ﾐS デｴﾗ┌ｪｴデ ;Hﾗ┌デ W┗Wヴ┞ I;ゲWが ┞ﾗ┌ ┘ﾗ┌ﾉS ｴ;┗W デｴｷゲ ゲﾉｷｪｴデ 
concern that, you know, the victim could be, I don't know, subject to a further 
serious or even fatal assault. But, we are dealing with so many of these cases, you 
know, on a daily basis that you have to kind of just get on with it.げ  
For this experienced and senior prosecutor, whilst being aware of the gravity of the decision 
he was taking, distancing himself from responsibility for any future harm that may come to 
the victim was the sensible and pragmatic approach to take.       
 As NPM demands efficiency and speed to achieve cost-effectiveness, prosecutors 
develop strategies of coping with the demands of heavy workloads. As domestic abuse 
caseloads require engagement with the cruelty and barbarity of others, one way in which 
productivity might be maintained is by resisting full engagement with the suffering 
Iﾗﾐデ;ｷﾐWS ｷﾐ デｴW ┗ｷIデｷﾏげゲ ;IIﾗ┌ﾐデく PヴﾗゲWI┌デﾗヴゲ Sﾗ ﾐﾗデ ヴWIWｷ┗W デヴ;ｷﾐｷﾐｪ デﾗ IﾗヮW ┘ｷデｴ 
Wﾏﾗデｷﾗﾐ;ﾉ けIﾗﾐデ;ｪｷﾗﾐげ ;ﾐS ﾏ┌ゲデ ｷﾐaﾗヴﾏ;ﾉﾉ┞ ﾏ;ﾐ;ｪW ｷデゲ ｷﾏヮ;Iデく994 By practising emotional 
SWデ;IｴﾏWﾐデが ヮヴﾗゲWI┌デﾗヴゲ ;ヴW ;HﾉW デﾗ ﾏｷﾐｷﾏｷゲW け┗ｷI;ヴｷﾗ┌ゲ デヴ;┌ﾏ;げが ┘ｴｷIｴ ;ﾉﾉﾗws prosecutors 
to step aside from feelings of guilt and responsibility,995perhaps evident with Prosecutor 1, 
cited above. Decision-ﾏ;ﾆWヴゲ I;ﾐ ヮヴ;IデｷIW けSWデ;IｴﾏWﾐデが SｷゲHWﾉｷWa ;ﾐS SWﾐｷ;ﾉ ﾗa ヴWゲヮﾗﾐゲｷHｷﾉｷデ┞ 
ｷﾐ ﾗヴSWヴ デﾗ ;┗ﾗｷSぐ HWIﾗﾏｷﾐｪ Wﾏﾗデｷﾗﾐ;ﾉﾉ┞ ﾗ┗Wヴ┘ｴWﾉﾏWS H┞ the accounts of persecution and 
                                                          
992 Senior Crown Prosecutor. 
993 Prosecutor 8. 
994 LouｷゲW Eﾉﾉｷゲﾗﾐ ;ﾐS V;ﾐWゲゲ; M┌ﾐヴﾗが けT;ﾆｷﾐｪ Tヴ;┌ﾏ; “Wヴｷﾗ┌ﾉゲ┞ぎ CヴｷデｷI;ﾉ ‘WaﾉWIデｷﾗﾐゲ ﾗﾐ デｴW Cヴｷﾏｷﾐ;ﾉ J┌ゲデｷIW 
PヴﾗIWゲゲげ ふヲヰヱΑぶ ヲヱふンぶ IﾐデWヴﾐ;デｷﾗﾐ;ﾉ Jﾗ┌ヴﾐ;ﾉ ﾗa E┗ｷSWﾐIW ;ﾐS Pヴﾗﾗa ヱΒンが ヱΓΒく 
995 Ibid 184. 
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┗ｷﾗﾉWﾐIW ヴﾗ┌デｷﾐWﾉ┞ WﾐIﾗ┌ﾐデWヴWSげく996 This emotional detachment or disengagement with 
shocking occurrences is a habit that understandably evolves for the purposes of self-
protection, but it inevitably means that victim accounts feel unreal and the severity or even 
veracity of what has been experienced by the victim is diluted.  
 In the context of prosecuting domestic abuse within NPM constraints, crucial coping 
strategies avert the need to re-live or imagine the details of a crime, but this can result in a 
withdrawal from engaging with the needs of the victim or from a detailed assessment of 
┘ｴ;デ ﾏｷｪｴデ a;Iｷﾉｷデ;デW ｴWヴ けI;ヮ;Hｷﾉｷデ┞ ゲWデげく997 Iﾐ ﾉｷﾐW ┘ｷデｴ Eﾉﾉｷゲﾗﾐ ;ﾐS M┌ﾐヴﾗげゲ けデヴ;┌ﾏ;-
ｷﾐaﾗヴﾏWS ﾉWﾐゲげが ヴﾗ┌デｷﾐWﾉ┞ ゲ┌ﾏﾏﾗﾐゲｷﾐｪ ;ﾉﾉﾗ┘ゲ ヮヴﾗゲWI┌デﾗヴゲ to demonstrate a commitment to 
けデ;ﾆｷﾐｪ SﾗﾏWゲデｷI ;H┌ゲW ゲWヴｷﾗ┌ゲﾉ┞げ ┘ｴｷﾉゲデ Wﾐゲ┌ヴｷﾐｪ ; ﾏW;ゲ┌ヴW ﾗa Wﾏﾗデｷﾗﾐ;ﾉ ゲWﾉa-preservation. 
Detachment also preserves and permits clarity of thought, which facilitates efficient 
professional decision-making and task-completion. Withdrawing emotionally from the 
details of the abuse therefore serves the prosecutor in effecting expeditious decisions and 
assists in managing the pressures of managerial targets, high workloads and the impacts of 
austerity.  
5 The Difficulty with Victimless Prosecutions 
 A number of prosecutors were alert to the fact that victim summons might not 
always be preferable, but as discussed, six out of nine prosecutors believed summons was 
the typical way of proceeding following victim retraction. Concerns cited about routine 
reliance on summons included the potential for criminal proceedings to further endanger 
her,998 the potential for secondary victimisation due to the trauma of giving evidence,999 the 
damage that can be done through forcing someone to do something against their will1000 or 
disincentivising the victim to call on the CJS in the future.1001 Prosecutor 3 perceived that the 
けデ;ﾆW ｴﾗﾏWげ ﾏWゲゲ;ｪW aヴﾗﾏ デｴW デヴ;ｷﾐｷﾐｪ ゲｴW ヴWIWｷ┗WS ｷﾐ ヲヰヱΑ ┘;ゲ デｴ;デ ┘ｴWヴW ┗ｷIデｷﾏﾉWゲゲ 
prosecutions are possible, they are to be consiSWヴWS ヮヴWaWヴ;HﾉW デﾗ けaﾗヴIｷﾐｪ ｴWヴ デﾗ IﾗﾏW デﾗ 
Iﾗ┌ヴデげく Tｴヴﾗ┌ｪｴ IﾗﾐゲｷSWヴ;デｷﾗﾐ ﾗa I;ゲW ゲデ┌SｷWゲが1002 the training thus recognised some of the 
                                                          
996 Ibid 198. 
997 Nussbaum, Creating Capabilities (n 544). 
998 Due to the possibility of perpetrator harassment or retaliation. 
999 Prosecutor 5. 
1000 Prosecutor 7. 
1001 Prosecutor 9. 
1002 Prosecutor 2. 
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problems of summons.        However, the reason that 
victimless prosecutions may still not be relied upon is that they are notoriously difficult to 
ヮヴﾗ┗Wき けﾐｷﾐW デｷﾏWゲ ﾗ┌デ ﾗa デWﾐが I ┘ﾗ┌ﾉS ゲ;┞が ヮヴﾗH;Hﾉ┞ ;ゲ ｴｷｪｴ ;ゲ デｴ;デが デｴW ﾗヮヮﾗヴデ┌ﾐｷデ┞ デﾗ 
ヮヴﾗゲWI┌デW ┘ｷデｴﾗ┌デ デｴW ┗ｷIデｷﾏげゲ ゲ┌ヮヮﾗヴデ ｷゲ ケ┌ｷデW ﾉｷﾏｷデWSげく1003 This is due to the offence so 
often being committed in the privacy of the home out of the gaze of third party witnesses or 
CCTV; forensic evidence being unlikely to assist given that the parties are known to each 
other; and the issue being tested at trial being a question of fact that must be determined 
between two opposing versions of events thereby requiring the victim to give her side of the 
story. Even though the victim may have sustained ostensibly corroborating injuries, in her 
;HゲWﾐIW デｴW ヮWヴヮWデヴ;デﾗヴ ﾏ;┞ ゲデｷﾉﾉ HW ;HﾉW デﾗ けW┝ヮﾉ;ｷﾐ デｴWゲW ;┘;┞げ H┞ ゲ┌ｪｪWゲデｷﾐｪ デｴ;デ デｴWゲW 
were suffered in the course of his legitimate self-defence. Nonetheless, with the advent of 
police body worn footage immediately following an incident, evidence such as damage to 
property, demeanour of the parties and impermanent but visible injuries sustained might all 
be used. This, in conjunction with 999 calls and comments made by the defendant in 
interview, can be used to build the case against the suspect, absent the victim. Notably, the 
ヴWケ┌ｷヴWﾏWﾐデ デﾗ けI;ゲW H┌ｷﾉSげ ;HゲWﾐデ デｴW ┗ｷIデｷﾏ ｷゲ clearly going to be more labour intensive 
then the simple issuing of a summons. As discussed above, time pressures imposed by NPM 
efficiency demands may also influence the decision. 
 The 2016- 17 training ;ﾉゲﾗ SヴW┘ ヮヴﾗゲWI┌デﾗヴゲげ ;デデWﾐデｷﾗﾐ デﾗ デｴW potential of the 
hearsay provisions contained in the Criminal Justice Act 2003 and the possibility of having 
デｴW ┗ｷIデｷﾏげゲ ゲデ;デWﾏWﾐデ ヴW;S ;デ デヴｷ;ﾉが W┗Wﾐ ｷﾐ ｴWヴ ;HゲWﾐIW. The disadvantage, she pointed out, 
ｷゲ デｴ;デ ｴW;ヴゲ;┞ ;ヮヮﾉｷI;デｷﾗﾐゲ ;ヴW ┌ゲ┌;ﾉﾉ┞ ﾏ;SW ﾗﾐ デｴW S;┞ ﾗa デｴW ﾏ;ｪｷゲデヴ;デWゲげ Iﾗ┌ヴデ デヴｷ;ﾉ ;ﾐSが if 
unsuccessful, are likely to lead to immediate termination of the case (and an adverse 
outcome).          
 Prosecutors in the sample were far less likely to reflect on the possibility of potential 
drawbacks or dangers of pursuing a victimless prosecution, however. Prosecutor 8, who 
IﾗﾐゲｷSWヴWS ゲ┌ﾏﾏﾗﾐゲ け┗Wヴ┞ ﾏ┌Iｴ ぐ ; ﾉ;ゲデ ヴWゲﾗヴデげ ゲ;ｷS デｴ;デ ゲｴW ┘;ゲ ｷﾏヮヴWゲゲWS デｴ;デ ｴWヴ 
colleagues were doing everything they could to prosecute without the victim. She 
IﾗﾏﾏWﾐデWS デｴ;デ デｴW ヲヰヱヶ デヴ;ｷﾐｷﾐｪ ﾏ;SW ｴWヴ けヴW;ﾉﾉ┞ ゲIヴ┌デｷﾐｷゲW デhe evidence to make sure I 
I;ﾐげデ ヮヴﾗゲWI┌デWく Nﾗ ゲデﾗﾐW ｷゲ ﾉWaデ ┌ﾐデ┌ヴﾐWS デﾗ デヴ┞ ;ﾐS ﾏ;ﾆW ゲ┌ヴW ┘W ;ヴW Sﾗｷﾐｪ W┗Wヴ┞デｴｷﾐｪ ┘W 
                                                          
1003 Prosecutor 1. 
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I;ﾐげく1004 Doubtless, victimless prosecutions carry clear advantages; there is no risk of 
secondary victimisation through the ordeal of the trial process; the perpetrator knows that 
the victim is no longer supporting the prosecution and is therefore arguably less likely to be 
motivated to intimidate or retaliate; and the behaviour can be condemned and punished. 
Nonetheless, the risk remains that a criminal sanction is not the desired outcome for the 
victim, perhaps particularly if parties wish to reconcile. The decision to pursue the case 
ヴWｪ;ヴSﾉWゲゲ ﾗa ┗ｷIデｷﾏ ヮヴWaWヴWﾐIW ;ﾉゲﾗ ｴ;ゲ ｷﾏヮﾉｷI;デｷﾗﾐゲ aﾗヴ デｴW ┗ｷIデｷﾏげゲ ゲWﾐゲW ﾗa ;┌デﾗﾐﾗﾏ┞ ;ﾐS 
may impact her decision to call on police again in the future. These risks appear to be 
factors that are either not considered at all or considered to be so secondary to bringing 
perpetrators to justice that prosecutors did not mention them. It appears that attaining 
organisational targets, once again, are key. 
6 Domestic Abuse: Not an Issue of Gender for Prosecutors 
 The extent to which prosecutor decision-making was influenced by considering 
domestic abuse as gendered crime, as outlined in feminist discourse, was negligible. 
Prosecutors were all able to comment that DA victims were usually women. One prosecutor, 
the area lead in domestic abuse, even referenced domestic abuse prosecutions as part of 
the wider violence against women strategy.1005 Some were quick to observe that men could 
also be victims.1006 But there was a distinct lack of appraisal of domestic abuse as a 
gendered crime rooted in societal gender inequality, male privilege or permissive sexist 
;デデｷデ┌SWゲく PヴﾗゲWI┌デﾗヴゲ ゲヮﾗﾆW ﾗa デｴW SWaWﾐS;ﾐデげゲ ;ﾐｪWヴが W┝IWゲゲｷ┗W Sヴｷﾐﾆｷﾐｪ or the couple 
rowing as potential triggers to abuse. The notable absence of feminist explanations for 
SﾗﾏWゲデｷI ;H┌ゲW ゲヮW;ﾆゲ デﾗ AﾐﾐWデデW B;ﾉﾉｷﾐｪWヴげゲ ;ゲゲWゲゲﾏWﾐデ デｴ;デ ｷﾐ SW;ﾉｷﾐｪ ┘ｷデｴ SﾗﾏWゲデｷI 
abuse primarily as crime, the effect is the undermining of the gendered nature of the 
behaviour.1007 PヴﾗゲWI┌デﾗヴ Β IﾗﾏﾏWﾐデWS デｴ;デ けI Sﾗ ゲWW ヮ;デデWヴﾐゲ ぷｷﾐ ┘ｴﾗ ;ヴW デｴW ┗ｷIデｷﾏゲへ ﾐﾗデ 
ﾃ┌ゲデ ｷﾐ DVが H┌デ ﾃ┌ゲデ デｴ;デ デｴW ┗┌ﾉﾐWヴ;HﾉW ｷﾐ ゲﾗIｷWデ┞ ;ヴW ヮヴW┞WS ┌ヮﾗﾐげく Aゲ ヮ;ヴデ ﾗa デｴW ヲヰヱヶ CP“ 
training, stereotypes about who the victims of domestic ;H┌ゲW ;ヴW ┘WヴW けHﾉ;ゲデWS ;┘;┞げく1008 
                                                          
1004 Tense alteration. 
1005 Area domestic abuse lead, prosecutor 9. 
1006 Prosecutors 3 and 7.  
1007 Ballinger (n 776) 16. 
1008 Prosecutor 8. 
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Prosecutors were reminded that domestic abuse can happen to anyone.1009 Apparently 
being re-defined in gender-neutral terms, domestic abuse as a priority for prosecutors 
becomes part of broader aims of criminal justice, for example centring victims and achieving 
convictions expeditiously. Concerns about challenging patriarchy and its associated sexist 
ideologies were not cited by any of the interviewed prosecutors as motivational vis-à-vis 
summonsing reluctant complainants. DesヮｷデW ヴWIWﾐデ ﾐWﾗﾉｷHWヴ;ﾉ ｪﾗ┗WヴﾐﾏWﾐデゲげ W┝ヮﾉ;ﾐ;デｷﾗﾐゲが 
at policy level, of VAWG as a symbol and strategy of patriarchy, evidenced here is how 
criminal justice agents construct this crime as failed responsibilisation and not as evidence 
of gender inequality. 
7 Discussion  
 TｴW S;デ; ┌ﾐIﾗ┗Wヴゲ ; け┘ﾗヴﾆｷﾐｪ ヮヴ;IデｷIWげが ヮヴWゲWﾐデ ｷﾐ ヲヰヱΑ ;ﾏﾗﾐｪゲデ デｴW ゲ;ﾏヮﾉWが デｴ;デ 
can be summarised as a tendency for Crown Prosecutors to routinely rely on summonsing 
reluctant victims of intimate partner abuse to give evidence at trial. This approach appears 
to have emerged since 2008. According to the majority of prosecutors interviewed the 
け┘ﾗヴﾆｷﾐｪ ヮヴ;IデｷIWげ ;ヮヮW;ヴゲ IﾉﾗゲWヴ デﾗ ゲﾗaデ けﾐﾗ-Sヴﾗヮげ1010 ﾗヴ けゲﾗIｷ;ﾉ Iｴ;ﾐｪWげ1011 strategies of 
ヮヴﾗゲWI┌デｷﾐｪ SﾗﾏWゲデｷI ;H┌ゲW ヴ;デｴWヴ デｴ;ﾐ デｴW け┗ｷIデｷﾏ-ｷﾐaﾗヴﾏWSげ ;ヮヮヴﾗ;Iｴ advocated in CPS 
policy and guidelines. The potential consequences for victims of routinely relying on 
summons include overlooking risks to her safety during the course of proceedings or 
immediately afterwards,1012 the risk that she no longer trusts the criminal justice system to 
act in her best interests in the future1013 or the risk that the coercive behaviour of her 
abuser is simply replaced with coercive practices of the state1014 thereby undermining her 
own emotional well-being and belief in her ability to have control over her life.1015 The 
                                                          
1009 The empirical research pre-dated the first public statement dated 6 September 2017 by the CPS which 
ﾗヮWﾐﾉ┞ ;Iﾆﾐﾗ┘ﾉWSｪWS ;ﾐS ゲ┌ヮヮﾗヴデWS ﾏ;ﾉW ┗ｷIデｷﾏゲ ﾗa SﾗﾏWゲデｷI ;H┌ゲWく Cヴﾗ┘ﾐ PヴﾗゲWI┌デｷﾗﾐ “Wヴ┗ｷIWが けM;ﾉW 
VｷIデｷﾏゲ Cﾗ┗WヴWS H┞ CP“ VAWG “デヴ;デWｪ┞げ ;┗;ｷﾉ;HﾉW ;t 
<http://www.cps.gov.uk/publications/equality/vaw/public-statement-male-victims-crimes-covered-by-CPS-
VAWG-strategy.pdf> accessed 12 September 2017. 
1010 Buzawa and Buzawa (n 82) 194- 203. 
1011 Nichols (n 75) 2114. 
1012 L;┌ヴWﾐ C;デデWﾐWﾗが Lｷゲ; GﾗﾗSﾏ;ﾐ ;ﾐS DWHﾗヴ;ｴ EヮゲデWｷﾐが けTｴW VｷIデｷﾏ-Informed Prosecution Project: A Quasi-
Experimental Test of a Collaborative Model for Cases of Intimate P;ヴデﾐWヴ VｷﾗﾉWﾐIWげ ふヲヰヰΓぶ ヱヵふヱヰぶ VｷﾗﾉWﾐIW 
Against Women 1227-1247. 
1013 E┗W B┌┣;┘;が GWヴ;ﾉS Hﾗデ;ﾉｷﾐｪが AﾐSヴW┘ KﾉWｷﾐ ;ﾐS J;ﾏWゲ B┞ヴﾐWが け‘WゲヮﾗﾐゲW デﾗ DﾗﾏWゲデｷI VｷﾗﾉWﾐIW ｷﾐ ; 
Pヴﾗ;Iデｷ┗W Cﾗ┌ヴデ “Wデデｷﾐｪぎ E┝WI┌デｷ┗W ゲ┌ﾏﾏ;ヴ┞げ ふヲヰヰヰぶ National Criminal Justice Reference Service 1. 
1014 LｷﾐS; Mｷﾉﾉゲが けKｷﾉﾉｷﾐｪ ｴWヴ “ﾗaデﾉ┞ぎ Iﾐデｷﾏ;デW AH┌ゲW ;ﾐS デｴW VｷﾗﾉWﾐIW ﾗa “デ;デW IﾐデWヴ┗Wﾐデｷﾗﾐげ ふヱΓΓΓぶ Harvard Law 
Review 550-613. 
1015 WｷﾐｷIﾆが けAヮヮﾉ┞ｷﾐｪ デｴW L;┘ TｴWヴ;ヮW┌デｷI;ﾉﾉ┞ in Domestic Violence Casesげ ふﾐ Βヰぶ ンンく 
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け┘ﾗヴﾆｷﾐｪ ヮヴ;IデｷIWげ SﾗWゲ ﾐﾗデ ヮ;┌ゲW ﾉﾗﾐｪ Wﾐﾗ┌ｪｴ デﾗ IﾗﾐゲｷSWヴ ｴﾗ┘ デｴW SWIｷゲｷﾗﾐ ┘ｷﾉﾉ ｷﾏヮ;Iデ デｴW 
┗ｷIデｷﾏげゲ ﾗヮデｷﾗﾐゲ ;ﾐS ﾗヮヮﾗヴデ┌ﾐｷデｷWゲ ｷﾐ ; ﾏ;ﾐﾐWヴ IﾗﾐゲｷゲデWﾐデ ┘ｷデｴ デｴW I;ヮ;HｷﾉｷデｷWゲ ;ヮヮヴﾗ;Iｴく 
 My findings suggest that domestic abuse prosecutions rightly find high priority 
amongst reviewing CPS lawyers in line with official declarations made in CPS Guidance and 
PﾗﾉｷI┞く MﾗヴW ゲヮWIｷaｷI;ﾉﾉ┞が ｷﾐ ﾉｷﾐW ┘ｷデｴ SﾗﾏWゲデｷI ;H┌ゲW ヮヴﾗゲWI┌デｷﾗﾐゲ HWｷﾐｪ デ;ﾆWﾐ けヮ;ヴデｷI┌ﾉ;ヴﾉ┞ 
ゲWヴｷﾗ┌ゲﾉ┞げ1016 as policy indicates, some prosecutors believed achieving a conviction would 
have both consequential and intrinsic value in eradicating domestic abuse. Prosecutorial 
analysis in this regard however remained gender-neutral and extended to an understanding 
デｴ;デ ヮヴﾗゲWI┌デｷﾗﾐゲ ゲWﾐS ; けﾏWゲゲ;ｪWげ デｴ;デ DA ｷゲ ┘ヴﾗﾐｪが ;ﾐS デｴW HWｴ;┗ｷﾗ┌ヴ ゲｴﾗ┌ﾉS ﾐﾗデ HW ﾉWaデ 
┌ﾐIｴ;ﾉﾉWﾐｪWSく Tｴ┌ゲが ┘ｴｷﾉゲデ ヴ;SｷI;ﾉ aWﾏｷﾐｷゲデ ;ﾐ;ﾉ┞ゲｷゲ ;Hﾗ┌デ デｴW CJ“げゲ ;Hｷﾉｷデ┞ デﾗ Iｴ;ﾉﾉWﾐｪW 
patriarchal inequalities in society may have been influential on CPS policy to the extent that 
DA is no┘ IﾗﾐゲｷSWヴWS ; ヮヴｷﾗヴｷデ┞が けaWﾏｷﾐｷゲﾏげ SﾗWゲ ﾐﾗデ W┝ヮヴWゲゲﾉ┞ ｷﾐaﾉ┌WﾐIW ヮヴﾗゲWI┌デﾗヴｷ;ﾉ S;ｷﾉ┞ 
working practice. A feminist narrative about the causes of domestic abuse has not been 
embraced by prosecutors and they do not consciously seek to confront or destabilise pre-
W┝ｷゲデｷﾐｪ ｪWﾐSWヴ ｴｷWヴ;ヴIｴｷWゲく ‘;デｴWヴが ヮヴﾗゲWI┌デﾗヴゲげ ┘ﾗヴﾆｷﾐｪ IﾗﾏﾏｷデﾏWﾐデ デﾗ ヮ┌ヴゲ┌ｷﾐｪ SﾗﾏWゲデｷI 
abuse appears to be enacted because it marries well with broader and more influential 
けﾐWﾗﾉｷHWヴ;ﾉげが けﾏ;ﾐ;ｪWヴｷ;ﾉげ ﾗヴ けIヴｷﾏｷﾐ;ﾉ ﾃ┌ゲデｷIWげ aﾉ;┗ﾗ┌ヴWS ;ﾏHｷデｷﾗﾐゲく   
 The ヮヴｷﾏ;ヴ┞ ヴWゲW;ヴIｴ デｴWヴWaﾗヴW ;aaｷヴﾏゲ ｴﾗ┘ ﾏ;ﾐ;ｪWヴｷ;ﾉｷゲﾏげゲ Iﾗﾏﾏﾗﾐ-sense 
language (who could be against efficiency and improved conviction rates?) can depoliticise 
relevant issues1017 and de-centre the status of the victim. In the case of intimate partner 
abuse, I argue that managerialism obscures CPS substantive commitments to consider 
intimate partner abuse as a gendered crime. As such, prosecutors fail to consider how 
routinised decisions to summons disproportionately affect the lives of women and err in 
failing to consider female victims of violence on a case-by-case basis. This lays bare 
ﾏ;ﾐ;ｪWヴｷ;ﾉｷゲﾏげゲ ゲｴﾗヴデIﾗﾏｷﾐｪゲ ;ﾐS Iﾗﾐデヴ;SｷIデｷﾗﾐゲき ﾗﾐ デｴW ﾗﾐW ｴ;ﾐS デｴW ﾗヴｪ;ﾐｷゲ;デｷﾗﾐ;ﾉ 
objective asserts its awareness of the gendered nature of the crime, on the other a proper 
theoretical and grounded understanding of post-modern feminism is lost within the daily 
demands and pressures of NPM. Prosecutorial working practice appears inadequately 
sensitive to the post-ﾏﾗSWヴﾐ aWﾏｷﾐｷゲデ ;IIﾗ┌ﾐデ ﾗa ┘ﾗﾏWﾐげゲ Sｷ┗WヴゲW W┝ヮWヴｷWﾐIWs and needs. 
TｴW け┘ﾗヴﾆｷﾐｪ ヮヴ;IデｷIWげ ﾗa けデWﾐ;Iｷﾗ┌ゲ ヮヴﾗゲWI┌デｷﾗﾐゲげ is consistent with and fortified by the 
                                                          
1016 Crown Prosecution Service, けDﾗﾏWゲデｷI AH┌ゲW G┌ｷSWﾉｷﾐWゲ aﾗヴ PヴﾗゲWI┌デﾗヴゲげ (n 8). 
1017 L;IW┞が けGﾗ┗WヴﾐﾏWﾐデ ;ゲ M;ﾐ;ｪWヴが Cｷデｷ┣Wﾐ ;ゲ Cﾗﾐゲ┌ﾏWヴげ ふﾐ ΑヴΓぶ 553- 554. 
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dominant cultural effects of the managerialist paradigm; effectiveness, efficiency and 
economy.  
 The belief in the criminal justice system as a force for good and the consequent 
commitment to achieving perpetrator convictions also appears to support the decision to 
ゲ┌ﾏﾏﾗﾐゲく “┌Iｴ a;ｷデｴ ｷﾐ デｴW Iヴｷﾏｷﾐ;ﾉ ﾃ┌ゲデｷIW ゲ┞ゲデWﾏ ゲWWﾏゲ デﾗ Iﾗﾐaｷヴﾏ FﾗヴSげゲ ;ゲゲWゲゲﾏWﾐデ ﾗa 
けヮヴﾗゲWI┌デｷﾗﾐ ｷSWﾗﾉﾗｪ┞げ1018 ﾗヴ ヮヴﾗゲWI┌デｷﾗﾐ ;デデ;IｴﾏWﾐデ デﾗ P;IﾆWヴげゲ けCヴｷﾏW Cﾗﾐデヴﾗﾉげ ﾏﾗSWﾉく1019   
 Regular manager reviews of conviction rates also feed prosecutor confidence and 
support the idea that success equates with guilty verdicts. I have suggested that target 
setting and statistical analysis to monitor service delivery is symptomatic of New Public 
Managerialism. The impact of key NPM strategies on prosecutorial working practice is a 
curbing of the decision-making autonomy of criminal prosecutors. Here, again, we see how 
prosecutors and the CPS as an institution are vulnerable too in the sense that they are 
susceptible to external constraints and dominant neoliberal conceptions about the 
responsible subject. What becomes compromised is the role of the CPS to assist in the 
production of opportunities (capabilities) for victims in favour of their role in complying with 
neoliberal stratagems and priorities.  
 The chapter has uncovered how NPM strategies often have a concealed, tacit and 
┌ﾐ;Iﾆﾐﾗ┘ﾉWSｪWS ヮ;ヴデ ｷﾐ デｴW ヮヴﾗゲWI┌デﾗヴげゲ W┝WヴIｷゲW ﾗa SｷゲIヴWデｷﾗﾐき ﾐﾗデ;Hﾉ┞ ｴWヴWが デｴWｷヴ ヴWﾉｷ;ﾐIe 
on summons. At its core NPM seeks efficiency and service delivery in line with 
organisational objectives and targets. As achieving high rates of convictions in domestic 
abuse cases is celebrated, the chapter reveals that the routine use of summons serves as an 
expeditious yet effective way of meeting managerial demands for efficiency whilst, 
ostensibly, effecting CPS policy objectives. Digital working practices aimed at producing 
expeditious ways of working have in fact seen prosecutors assigned individual targets and 
case-loads that further demand speed. The impacts of austerity, a neoliberal political 
imperative, further harness the attraction of NPM practices. The evolution of efficient 
decision-making through the use of routinised ways of working seems inevitable.  
 If the primary research reveals a prosecutorial practice that has been habitually 
SｷゲｷﾐIﾉｷﾐWS デﾗ ;SｴWヴW デﾗ ; ┗ｷIデｷﾏげゲ ヴWケ┌Wゲデ デﾗ デWヴﾏｷﾐ;デW ヮヴﾗIWWSｷﾐｪゲが デｴW ゲ;ﾏヮﾉW also reveals 
                                                          
1018 D;┗ｷS FﾗヴSが けCﾗWヴIｷﾐｪ VｷIデｷﾏ P;ヴデｷIｷヮ;デｷﾗﾐ ｷﾐ DﾗﾏWゲデｷI VｷﾗﾉWﾐIW PヴﾗゲWI┌デｷﾗﾐゲげ ふヲヰヰンぶ ヱΒふヶぶ Jﾗ┌ヴﾐ;ﾉ ﾗa 
Interpersonal Violence 669, 679. 
1019 Packer (n 518) 1. 
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preliminary indications that the け┘ﾗヴﾆｷﾐｪ practiceげ may not enjoy wholehearted support 
from many prosecutors. Moreover, following recent training in 2016- 17, three out of nine 
prosecutors were reluctant to accept that routine summons persisted in the service. 
IﾐゲデW;Sが デｴW┞ ゲ┌ｪｪWゲデWS デｴ;デ け┗ｷIデｷﾏﾉWゲゲ ヮヴﾗゲWI┌デｷﾗﾐゲげ ┘WヴW being encouraged and each case 
was being reviewed on its own terms. Whilst there remained a presumption in favour of 
prosecuting domestic abuse cases, they indicated a nuanced balancing exercise based on 
information provided from victims, police and third parties was beginning to take place 
where complainants were unsupportive. Thus, there is some evidence from the research 
that positive and sensitive change- towards ; ﾏﾗヴW ﾐ┌;ﾐIWS ﾗヴ けゲ┌ヴvivor-definWSげ ;ヮヮヴﾗ;Iｴ 
to prosecuting domestic abuse- is afoot. This marks a move towards the stated CPS 
approach to prosecuting domestic abuse1020 and appears to be taking place, albeit at a 
preliminary stage, despite the pressures and demands of NPM. 
Conclusion  
 This chapter has shown the extent to which feminist and neoliberal demands for 
committed criminal justice responses to violence against women have played out in 
prosecutorial working practices. Whereas in the past, uncooperative victims equated with 
unwinnable cases,1021 uncooperative victims, in 2017, present an obstacle easily 
surmounted by the use of summons. I have suggested that aside from feminist agendas 
finding their way into CPS VAW policy which has shifted prosecutorial appreciation about 
the seriousness of the crime and its unacceptability in broad terms, feminist explanations of 
IPA were not articulated by prosecutors when speaking about their daily working practices. 
That is, criminal justice is not understood as a tool for confronting gender inequality nor is 
the gendered nature of domestic abuse a factor, according to the sample, when prosecutors 
ﾏ;ﾆW SWIｷゲｷﾗﾐゲ ｷﾐ DA I;ゲWゲく ‘;デｴWヴが デｴW け┘ﾗヴﾆｷﾐｪ ヮヴ;IデｷIWげ ヴW┗W;ﾉWS H┞ デｴｷゲ ゲ;ﾏヮﾉW ﾗa 
prosecutors indicates that prosecutorial priorities stem appreciably from the demands of 
New Public Managerialism. NPM, it is argued, is an ideology which is not only compatible 
with but has been deployed as a tool of neoliberal governance.    
 There was however preliminary evidence from the sample that following training in 
2016 and 2017 prosecutors may be drawing back from the default use of summons in 
                                                          
1020 Crown Prosecution Service, けDﾗﾏWゲデｷI AH┌ゲW G┌ｷSWﾉｷﾐWゲ aﾗヴ PヴﾗゲWI┌デﾗヴゲげ (n 8). 
1021 Hoyle, Negotiating Domestic Violence (n 156) 168. 
199 
 
ヮヴWaWヴWﾐIW aﾗヴ デｴW け┗ｷIデｷﾏﾉWゲゲげ ヮヴﾗゲWI┌デｷﾗﾐく PヴﾗゲWI┌デﾗヴゲ ┘WヴW ﾉWゲゲ ﾉｷﾆWﾉ┞ デﾗ ヴWaﾉWIデ ┌ヮﾗﾐ デｴW 
autonomy reducing potential of the victimless prosecution (as compared to the use of 
summons). The consequences for abused women from such prosecutorial thinking and 








Recall that Chapter One traced the feminist account of domestic abuse and the 
nature of criminal law using theoretical foundations. Without ever having adopted an 
WゲゲWﾐデｷ;ﾉｷゲデ IﾗﾐIWヮデｷﾗﾐ ﾗa け┘ﾗﾏWﾐげ ﾗヴ けﾉ;┘げが Cｴ;ヮデWヴ OﾐWげゲ けﾏﾗ┗W デﾗ ｪWﾐWヴ;ﾉｷデ┞げ1022 
ｴｷｪｴﾉｷｪｴデWS デｴW ヮ;ヴデ デｴ;デ ゲ┞ゲデWﾏｷI ｪWﾐSWヴ ゲ┌HﾗヴSｷﾐ;デｷﾗﾐが デｴW ヮWヴ┗;ゲｷ┗W ヮヴｷ┗ｷﾉWｪｷﾐｪ ﾗa ﾏWﾐげゲ 
interests ﾗ┗Wヴ ┘ﾗﾏWﾐげゲが ｴ;ゲ HWWﾐ ゲ;ｷS H┞ aWﾏｷﾐｷゲデゲ デﾗ ヮﾉ;┞ ｷﾐ デｴW I;┌ゲWゲ ﾗa ┗ｷﾗﾉWﾐIW ;ｪ;ｷﾐゲデ 
women. I argued in Chapter Three that governance feminists have incrementally and 
successfully installed themselves and their radical feminism into legal-institutional 
power.1023 Neoliberal governmentsげ narratives and policies thus conspicuously mirror 
けgovernance fWﾏｷﾐｷゲﾏげゲげ emphasis on the part that criminal law enforcement must play in 
Iｴ;ﾉﾉWﾐｪｷﾐｪ ┗ｷﾗﾉWﾐIW ;ｪ;ｷﾐゲデ ┘ﾗﾏWﾐが デｴWヴWH┞ ﾏWWデｷﾐｪ ;H┌ゲWS ┘ﾗﾏWﾐげゲ ﾐWWSゲく1024 Chapter 
Four illustrated how this has manifested in practice, via policy emphasis, in a prosecutorial 
commitment to achieving convictions. The risk of this approach is enacting a totalising 
account of what women who have been abused require.     
 This chapter now turns iデゲ ;デデWﾐデｷﾗﾐ デﾗ けヮ;ヴデｷI┌ﾉ;ヴｷデ┞げ1025 and the empirical insights 
ﾗaaWヴWS H┞ WﾉW┗Wﾐ ┘ﾗﾏWﾐ ┘ｴﾗ ｴ;┗W W┝ヮWヴｷWﾐIWS SﾗﾏWゲデｷI ;H┌ゲWく A aﾗI┌ゲ ﾗﾐ けヮ;ヴデｷI┌ﾉ;ヴｷデ┞げ 
;ﾉﾉﾗ┘ゲ ┌ゲ デﾗ けSWゲIヴｷHW デｴW IﾗﾏヮﾉW┝ｷデ┞ ﾗa ┘ﾗﾏWﾐげゲ W┝ヮWヴｷWﾐIW ﾐﾗﾐ-simplistically, accurately 
and in greater deデ;ｷﾉくげ1026 The chapter draws together commonalities to lend weight to 
┘ﾗﾏWﾐげゲ ｷﾐSｷ┗ｷS┌;ﾉ ┗ﾗｷIWゲが H┌デ W┝;ﾏｷﾐ;デｷﾗﾐ ﾗa デｴW けヮ;ヴデｷI┌ﾉ;ヴげ ┘ｷﾉﾉ ヴW┗W;ﾉ Iﾗﾐデヴ;SｷIデｷﾗﾐゲ ;ﾐS 
incongruities. These tensions lend support to the post-modern feminist conception that 
                                                          
1022 Schneider, Battered Women and Feminist Lawmaking (n 94) 59. 
1023 As argued also by Janet Halley, Prabha Kotiswaren, Hila Shamir and Chantal Thomasが けFヴﾗﾏ デｴW 
International to the Local in Feminist Legal Responses to Rape, Prostitution/Sex Work, and Sex Trafficking: Four 
Studies in Contemporary Governance FWﾏｷﾐｷゲﾏげ ふヲヰヰヵぶ 29 Harvard Journal of Law and Gender 335, 340. 
1024 Eﾉｷ┣;HWデｴ BWヴﾐゲデWｷﾐが けMｷﾉｷデ;ヴｷ┣WS H┌ﾏ;ﾐｷデ;ヴｷ;ﾐｷゲﾏ MWWデゲ C;ヴIWヴ;ﾉ FWﾏｷﾐｷゲﾏぎ TｴW PﾗﾉｷデｷIゲ ﾗa “W┝が ‘ｷｪｴデゲが ;ﾐS 
Freedom in Contemporary Anti-デヴ;aaｷIﾆｷﾐｪ C;ﾏヮ;ｷｪﾐゲくげ ふヲヰヱヰぶ ンヶふヱぶ “ｷｪﾐゲぎ Jﾗ┌ヴﾐ;ﾉ ﾗa WﾗﾏWﾐ ｷﾐ C┌ﾉデ┌ヴW ;ﾐS 
Society 45-71. 
1025 Schneider, Battered Women and Feminist Lawmaking (n 94) 59. 
1026 Eﾉｷ┣;HWデｴ “IｴﾐWｷSWヴが けParticularity and Generality: Challenges of Feminist Theory and Practice in Work on 
Woman-AH┌ゲWげ ふヱΓΓヲぶ 67 New York University Law Review 520. 
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there is no one way to be a woman, resonant with intersectional1027 and post-
intersectional1028 theorisations. Identity is messy and, as Nash warns, there are not even 
けヮヴﾗデﾗデ┞ヮｷI;ﾉ ｷﾐデWヴゲWIデｷﾗﾐ;ﾉ ゲ┌HﾃWIデぷゲへげく1029 ‘;デｴWヴが ┘ﾗﾏWﾐげゲ ﾉｷ┗Wゲ ;ヴW Sｷ┗WヴゲW ┘ｷデｴ ﾏ┞ヴｷ;S 
truths, roles ;ﾐS ヴW;ﾉｷデｷWゲ ┘ｴｷIｴ ﾏW;ﾐゲ デｴ;デ ┘ﾗﾏWﾐげゲ ﾉWｪ;ﾉ IﾗﾐゲIｷﾗ┌ゲﾐWゲゲ ｷゲ Wケ┌;ﾉﾉ┞ ┗;ヴｷWSく 
However, in the same way that Munro is reluctant to assume that difference precludes 
IﾗﾉﾉWIデｷ┗ｷデ┞が デｴｷゲ デｴWゲｷゲ ヴWIﾗｪﾐｷゲWゲ デｴ;デ ; けHﾉ┌ヴヴWS IﾗﾐIWヮデげ ﾗa ┘ﾗﾏWﾐげゲ Iﾗﾏﾏﾗﾐ;ﾉｷデ┞ 
けヮ┌ヴIｴ;ゲWゲ IﾗﾐゲｷSWヴ;HﾉW aﾉW┝ｷHｷﾉｷデ┞ ;ﾐS ;デデWﾐデｷﾗﾐ デﾗ IﾗﾐIヴWデW W┝ヮWヴｷWﾐIWげく1030 Deploying the 
IﾗﾉﾉWIデｷ┗W I;デWｪﾗヴ┞ ﾗa け┘ﾗﾏWﾐげが ｷﾐ デｴW ゲWﾐゲW デｴ;デ ┘ﾗﾏWﾐげゲ ┌ﾐｷデ┞ I;ﾐ HW SｷゲIWヴﾐWS aヴﾗﾏ 
complex networks of criss-crossing, intersecting and overlapping likenesses, also facilitates 
political strategy.1031 By doing this, the chapter is able to draw out how prosecutors might 
be more attentive and responsive to the textured and multi-faceted lives revealed by this 
ゲ;ﾏヮﾉW ﾗa ┘ﾗﾏWﾐく NﾗﾐWデｴWﾉWゲゲが ｷﾐ W┝;ﾏｷﾐｷﾐｪ ;ﾐS HWｷﾐｪ ;ﾉWヴデ デﾗ デｴW けヮ;ヴデｷI┌ﾉ;ヴげが ヴWI┌ヴヴWﾐデ 
ゲデヴ;ﾐSゲ ﾗ┗Wヴﾉ;┞ デﾗ ヮヴﾗS┌IW け; デｴヴW;S ﾗa IﾗﾐゲｷSWヴ;HﾉW ゲデヴWﾐｪデｴげく1032 These repeating themes 
ﾏ┌ゲデが ｷﾐ デ┌ヴﾐが HW IﾗﾐゲｷSWヴWS ┘ｷデｴｷﾐ デｴW けｪWﾐWヴ;ﾉげ1033 ﾗヴ けIﾗﾐデW┝デ┌;ﾉげ1034 dimensions that link 
domestic abuse within wider societal gender subordination. My ambition is not therefore to 
ignore broader or general contexts in which these experiences are positioned or situated. 
 Deploying a legal consciousness lens, the chapter explores how women who have 
experienced intimate partner abuse consider, understand and make sense of (criminal) law 
in their lives.1035 This enquiry will supplement the question of how prosecutors approach 
decision-making in cases of domestic abuse as examined in Chapter Four. It will develop 
                                                          
1027 KｷﾏHWヴﾉW CヴWﾐゲｴ;┘が けM;ヮヮｷﾐｪ デｴW M;ヴｪｷﾐゲぎ IﾐデWヴゲWIデｷonality, Identity Politics, and Violence against Women 
ﾗa Cﾗﾉﾗヴげ ふヱΓΓヴぶ AﾏWヴｷI;ﾐ Pゲ┞IｴﾗﾉﾗｪｷI;ﾉ AゲゲﾗIｷ;デｷﾗﾐ ヱヲヴヱく 
1028 To displace the notion that identity is merely a neat intersecting or formulaic grid which produces stable 
and predictable identities Kwan spW;ﾆゲ ﾐﾗデ ｷﾐ デWヴﾏゲ ﾗa けｷﾐデWヴゲWIデｷﾗﾐ;ﾉｷデ┞げ H┌デ ｷﾐ デWヴﾏゲ ﾗa けIﾗゲ┞ﾐデｴWゲｷゲげ ｷﾐ PWデWヴ 
K┘;ﾐが けCﾗﾏヮﾉｷIｷデ┞ ;ﾐS CﾗﾏヮﾉW┝ｷデ┞ぎ Cﾗゲ┞ﾐデｴWゲｷゲ ;ﾐS Pヴ;┝ｷゲげ ふヲヰヰヰぶ ヴΓ DWP;┌ﾉ Uﾐｷ┗Wヴゲｷデ┞ L;┘ ‘W┗ｷW┘ ヶΑン- 690. 
H┌デIｴｷﾐゲﾗﾐ ゲヮW;ﾆゲ ﾗa けﾏ┌ﾉデｷ-SｷﾏWﾐゲｷﾗﾐ;ﾉｷデ┞げ ｷﾐ D;ヴヴWﾐ H┌デIｴｷﾐゲﾗﾐが けISWﾐデｷデ┞ Cヴｷゲｷゲぎ けIﾐデWヴゲWIデｷﾗﾐ;ﾉｷデ┞が 
M┌ﾉデｷSｷﾏWﾐゲｷﾗﾐ;ﾉｷデ┞が ;ﾐS デｴW DW┗WﾉﾗヮﾏWﾐデ ﾗa ;ﾐ ASWケ┌;デW TｴWﾗヴ┞ ﾗa “┌HﾗヴSｷﾐ;デｷﾗﾐげ ふヲヰヰヱぶ ヶ MｷIｴｷｪ;ﾐ Jﾗ┌ヴﾐ;ﾉ 
of Race and Law 28- ヵヰく Wｴｷﾉゲデ V;ﾉSWゲ IﾗﾐゲｷSWヴゲ けｷﾐデWヴIﾗﾐﾐWIデｷ┗ｷデ┞げ ｷﾐ Fヴ;ﾐIｷゲIﾗ V;ﾉSWゲが け“W┝ ;ﾐS ‘;IW ｷﾐ Q┌WWヴ 
Leｪ;ﾉ C┌ﾉデ┌ヴWぎ ‘┌ﾏｷﾐ;デｷﾗﾐゲ ﾗa ISWﾐデｷデｷWゲ ;ﾐS IﾐデWヴIﾗﾐﾐWIデｷ┗ｷデｷWゲげ ふヱΓΓヵぶ ヵ “ﾗ┌デｴWヴﾐ C;ﾉｷaﾗヴﾐｷ; ‘W┗ｷW┘ ﾗa L;┘ 
;ﾐS WﾗﾏWﾐげゲ “デ┌SｷWゲ ンヲ- 46. 
1029 Jennifer N;ゲｴが け‘W-thinking IﾐデWヴゲWIデｷﾗﾐ;ﾉｷデ┞げ ふヲヰヰΒぶ 89(1) Feminist Review 1, 4. 
1030 Munro, Law and Politics at the Perimeter (n 192) 127. 
1031 Ibid 130. 
1032 Ibid 128. 
1033 Schneider, Battered Women and Feminist Lawmaking (n 94) 71- 73. 
1034 ‘WHWII; DﾗH;ゲｴ ;ﾐS ‘┌ゲゲWﾉﾉ DﾗH;ゲｴが けTｴW CﾗﾐデW┝デ-“ヮWIｷaｷI Aヮヮヴﾗ;Iｴげ ｷﾐ D;┗ｷS FｷﾐWﾉｴﾗヴ Wデ ;ﾉ ふWSゲぶが The 
Dark Side of Families: Current Family Violence Research (Sage 1983) 261- 276. 
1035 P;デヴｷIｷ; E┘ｷIﾆ ;ﾐS “┌ゲ;ﾐ “ｷﾉH┞が けCﾗﾐaﾗヴﾏｷデ┞が CﾗﾐデWゲデ;デｷﾗﾐが ;ﾐS ‘Wゲｷゲデ;ﾐIWぎ Aﾐ AIIﾗ┌ﾐデ ﾗa LWｪ;ﾉ 
CﾗﾐゲIｷﾗ┌ゲﾐWゲゲげ ふヱΓΓヲぶ ヲヶ NW┘ Eﾐｪﾉ;ﾐS L;┘ ‘W┗ｷW┘ Αンヱが Αンヱく 
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understanding about how prosecutorial culture and working practices interact with 
┘ﾗﾏWﾐげゲ W┗Wヴ┞S;┞ ﾉｷ┗Wゲ ;ﾐS ｴｷｪｴﾉｷｪｴデ ｴﾗ┘ SWIｷゲｷﾗﾐゲ ﾏ;SW ケ┌ｷIﾆﾉ┞が H;ゲWS ﾗﾐ aヴWケ┌Wﾐデﾉ┞ 
scant and second-hand information may lack the detailed scrutiny required to know the 
IﾗﾏヮﾉW┝ｷデ┞ ﾗa ┘ﾗﾏWﾐげゲ Iﾗﾐゲデヴ;ｷﾐデゲく Fﾗﾉﾉﾗ┘ｷﾐｪ “ｷﾉHey,1036 this chapter goes beyond standard 
approaches to legal consciousness that interrogate how specific laws (or decisions made by 
legal actors) are functioning for ordinary people. This legal consciousness project aims to 
unpick the more theoretical question of how law is able to sustain its hegemony and 
institutional power despite its frequent failure to live up to its liberal promises.1037 What is it 
デｴ;デ ｪｷ┗Wゲ ﾉ;┘ けﾉWｪｷデｷﾏ;I┞げい A ﾉWｪ;ﾉ IﾗﾐゲIｷﾗ┌ゲﾐWゲゲ ゲデ┌S┞ ┘ｴｷIｴ aﾗI┌ゲWゲ ﾗﾐ ｴﾗ┘が ┘ｴ┞ ;ﾐS H┞ 
whom the law is used thus brings the potential to understand the way the law sustains 
cultural norms and structures of power and inequality. Moreover, by exposing the gap 
between the law as intended and the law in action, legal consciousness has the potential to 
ヴW┗W;ﾉ けデｴW ﾃ┌ゲデｷIW ヮﾗゲゲｷHﾉW デｴヴﾗ┌ｪｴ ﾉ;┘げく1038       
 The chapter also draws parallels between legal consciousness and feminist legal 
デｴWﾗヴ┞ ;ゲ Hﾗデｴ ｴ;┗W デｴW ヮﾗデWﾐデｷ;ﾉ デﾗ SWゲデ;HｷﾉｷゲW ﾉ;┘げゲ Iﾉ;ｷﾏ デﾗ ﾉWｪｷデｷﾏ;I┞く In the same way, 
as Chapter One outlines, Carol Smart sought to de-centre law and the belief that 
;ﾏWﾉｷﾗヴ;デｷﾗﾐゲ デﾗ W┝ｷゲデｷﾐｪ ﾉ;┘ゲ Iﾗ┌ﾉS ;S┗;ﾐIW ┘ﾗﾏWﾐげゲ ゲデ;デ┌ゲが1039 this feminist legal 
consciousness study draws out the shortcomings of a resort to law by exposing that 
┘ﾗﾏWﾐげゲ ﾉWｪ;ﾉ ┗ｷIデﾗヴｷWゲ ;ヴW ﾗaデWﾐ ヮ┞ヴヴｴｷIく F┌ヴデｴWヴﾏﾗヴe, both frameworks (feminism and 
ﾉWｪ;ﾉ IﾗﾐゲIｷﾗ┌ゲﾐWゲゲぶ Iｴ;ﾉﾉWﾐｪW ﾉ;┘げゲ ;ゲゲWヴデｷﾗﾐ デｴ;デ ｷデ ｷゲ ; HﾗヴSWヴWS ゲ┞ゲデWﾏが ゲWヮ;ヴ;デWS aヴﾗﾏ 
デｴW けW┗Wヴ┞S;┞げ ﾗヴ aヴﾗﾏ ｷﾐデヴｷﾐゲｷI ゲﾗIｷ;ﾉ ｷﾐWケ┌;ﾉｷデ┞く1040 The project therefore contributes to 
scholarship that challenges legal positivｷゲﾏげゲ ;ゲゲWヴデｷﾗﾐ デｴ;デ ﾉ;┘ ｷゲ IﾉﾗゲWSが ゲW;ﾉWS ﾗヴ ゲWﾉa-
referential and that its reasoning ﾉW;Sゲ デﾗ ヮヴWSWデWヴﾏｷﾐWS けIﾗヴヴWIデげ SWIｷゲｷﾗﾐゲく Nor can it be 
assumed, therefore, that law is a neutral or gender-free space; law is distinctly 
masculine.1041 Socio-legal scholarship of the kind entered into in this chapter offers the 
ヮﾗゲゲｷHｷﾉｷデ┞ デﾗ Iｴ;ﾉﾉWﾐｪW ﾉ;┘げゲ ヮ;デヴｷ;ヴIｴ;ﾉ ｷﾐｴWヴｷデ;ﾐIWく B┞ Hﾉ┌ヴヴｷﾐｪ デｴW Hﾗ┌ﾐS;ヴｷWゲ HWデ┘WWﾐ 
ﾉ;┘ ｷﾐ ｷデゲ けゲヮﾉWﾐSｷS ｷゲﾗﾉ;デｷﾗﾐげ ;ﾐS ┘ｴ;デ ﾉｷWゲ HW┞ﾗﾐS- ｷﾐ ヮWﾗヮﾉWげゲ ｴﾗﾏWゲが ﾉｷ┗Wゲ ;ﾐS ヴWﾉ;デｷﾗﾐゲ- 
the gendered nature of law and legal processes becomes visible.     
                                                          
1036 “┌ゲ;ﾐ “ｷﾉHW┞が けAaデWヴ LWｪ;ﾉ CﾗﾐゲIｷﾗ┌ゲﾐWゲゲげ ふヲヰヰヵぶ ヱ Aﾐﾐ┌;ﾉ ‘W┗ｷW┘ Law and Social Science 323. 
1037 Ibid 323. 
1038 Ibid 325. 
1039 Smart, Feminism and the Power of Law (n 189). 
1040 Lacey, Unspeakable Subjects (n 196) 1-15. 
1041 Joanne Conaghan, Law and Gender (OUP 2013). 
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 In more concrete terms, I begin by outlining legal consciousness as a technique of 
socio-ﾉWｪ;ﾉ ゲIｴﾗﾉ;ヴゲｴｷヮく H;┗ｷﾐｪ ｷSWﾐデｷaｷWS E┘ｷIﾆ ;ﾐS “ｷﾉHW┞げゲ デｴヴWW Hヴﾗ;S ゲIｴWﾏ;ゲ ﾗa ﾉWｪ;ﾉ 
consciousness (people who appear positioned before, with or against the law1042), I deploy 
these groupings to thematically analyse the qualitative research.1043 The chapter notes that 
women who have experienced domestic abuse do not expect, want or need the same things 
from law, if they want anything from it at all. As far as criminal prosecutors are concerned, 
women positioned with デｴW ﾉ;┘ ;ヴW ﾉｷﾆWﾉ┞ デﾗ ヮヴﾗ┗W ﾉW;ゲデ けヮヴﾗHﾉWﾏ;デｷIげ ｷﾐ デWヴﾏゲ ﾗa デｴWｷヴ 
continued support for the prosecution. The challenge for criminal justice agents is being 
able to nurture women into this positioning whilst accepting that it may not always be 
;デデ;ｷﾐ;HﾉW ﾗヴが ｷﾐSWWSが SWゲｷヴ;HﾉWく I ヴWaﾉWIデ ｴﾗ┘ ┘ﾗﾏWﾐげゲ ┗;ヴｷWS ﾉWｪ;ﾉ IﾗﾐゲIｷﾗ┌ゲﾐWゲゲ ﾗaデWﾐ 
results in their differing expectations of the criminal justice system (for example those 
against the law expect little and consequently resist intervention, whilst those with the law 
expect ameliorative results but find themselves frequently disappointed). The chapter 
highlights that CJ agents owe a duty to every woman, regardless of her expectations and 
subsequent legal consciousness presentation, to assist her in recognising her victimhood 
whilst simultaneously respecting the ways in which she may be exercising agency. 
Therapeutic jurisprudential considerations repeatedly emerge as a theme that can be 
SWヮﾉﾗ┞WS H┞ CJ ヮヴ;IデｷデｷﾗﾐWヴゲ ｷﾐ ヮヴ;ｪﾏ;デｷI デWヴﾏゲ デﾗ ﾏWWデ ┘ﾗﾏWﾐげゲ ﾐWWSゲく Aデ デｴW ゲ;ﾏW デｷﾏWが 
perhaps in less visible or concrete ways, the chapter affirms the value of prosecutorial 
decision-making being guided by the frameworks outlined in Chapter Two に vulnerability 
theory, relational autonomy and the capabilities approach.  
PART ONE 
1 What is Legal Consciousness?  
Law pervades everyday life.1044 This is perhaps especially obvious for women who 
experience intimate partner abuse in relation to criminal law. For even where invocation of 
criminal law is resisted, its possibility is ever present. Law has meaning, even in its absence, 
ｷﾐ ;H┌ゲWS ┘ﾗﾏWﾐげゲ ﾉｷ┗Wゲく Aゲ E┘ｷIﾆ ;ﾐS “ｷﾉHW┞ ｴ;┗W SWゲIヴｷHWS ｷﾐ ヴWﾉ;デｷﾗﾐ デﾗ デｴWｷヴ ゲデ┌S┞ ﾗa デｴW 
place of law in everyday ﾉｷaWが け┘W ﾐWWS デﾗ SｷゲIﾗ┗Wヴ ﾐﾗデ ﾗﾐﾉ┞ ｴﾗ┘ ;ﾐS H┞ ┘ｴﾗﾏ デｴW ﾉ;┘ ｷゲ 
                                                          
1042 These three positionings are discussed in detail below. 
1043 See thesis Introduction for clarification about my empirical methodology. 
1044 Ewick and Silbey, The Common Place of Law (n 114) xi. 
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┌ゲWSが H┌デ ;ﾉゲﾗ ┘ｴWﾐ ;ﾐS H┞ ┘ｴﾗﾏ デｴW ﾉ;┘ ｷゲ ﾐﾗデ ┌ゲWSげく1045 In collecting the stories and 
reflections of a group of 11 women who have experienced intimate partner abuse, the 
chapter questions the place of law and, specifically, criminal law for abused women. It asks 
what the criminal law represents for these women and how they situate themselves in 
ヴWﾉ;デｷﾗﾐ デﾗ ｷデく Tｴｷゲ ｷゲ ﾏﾗヴW デｴ;ﾐ デｴW ゲｷﾏヮﾉW ヮヴﾗIWゲゲ ﾗa W┝デヴ;Iデｷﾐｪ ┘ﾗﾏWﾐげゲ ;デデｷデ┌SW デﾗ┘;ヴSゲ 
the law, rather the chapter uncovers their understanding of it, their engagement with it and 
the way they imagine the law operates.1046 LWｪ;ﾉ IﾗﾐゲIｷﾗ┌ゲﾐWゲゲ ｷゲ デｴ┌ゲ ; ┘;┞ ﾗa デヴ;Iｷﾐｪ けデｴW 
ways in which law is experienced and interpreted by specific individuals as they engage, 
;┗ﾗｷSが ﾗヴ ヴWゲｷゲデ デｴW ﾉ;┘ ;ﾐS ﾉWｪ;ﾉ ﾏW;ﾐｷﾐｪゲげく1047       
 A project of this kind carries importance because the collected empirical data, 
SWゲｷｪﾐWS デﾗ W┝デヴ;Iデ デｴW ヮ;ヴデｷIｷヮ;ﾐデゲげ ﾉWｪ;ﾉ IﾗﾐゲIｷﾗ┌ゲﾐWゲゲが ;ﾉゲﾗ aﾗﾉﾉﾗ┘ゲ デｴW aWﾏｷﾐｷゲデ デヴ;Sｷデｷﾗﾐ 
of using empirical eviSWﾐIW ;ゲ ; ┘;┞ ﾗa IﾗヴヴWIデｷﾐｪ けﾉWｪ;ﾉ ﾏ┞デｴゲげ ﾗヴ デｴW けSWIﾉ;ヴ;デｷ┗W デヴ┌デｴゲげ 
law makes about itself.1048 It enables us to analyse the gendering effects and symbolism of 
ﾉ;┘ W┗ｷSWﾐデ ｷﾐ ;ﾉﾉ デｴW ┘ﾗﾏWﾐげゲ ゲデﾗヴｷWゲが ヴWｪ;ヴSﾉWゲゲ ﾗa デｴWｷヴ ﾉWｪ;ﾉ IﾗﾐゲIｷﾗ┌ゲﾐWゲゲく TｴW ヮヴﾗﾃWIデ 
theヴWaﾗヴW ｴ;ゲ デｴW ヮﾗデWﾐデｷ;ﾉ デﾗ IﾗﾐデWゲデ ﾉ;┘げゲ ゲWﾉa-asserted assumption that, due to its 
;┌デｴﾗヴｷデ┞が ｷデ I;ﾐ SWaｷﾐW ┘ｴ;デ ｷゲ けデヴ┌Wげが けﾐ;デ┌ヴ;ﾉげ ﾗヴ けｷﾐW┗ｷデ;HﾉWげく1049 Rather, the chapter forms 
part of the feminist project to recognise that subjectivity and knowledge often evolve in 
practical ways within the private sphere (as I emphasised in Chapter One).1050 The project 
デｴWヴWaﾗヴW ｴ;ゲ デｴW ヮﾗデWﾐデｷ;ﾉ デﾗ ゲｴﾗ┘ デｴ;デ ﾉ;┘ ｷゲ ﾐﾗデ ; IﾉﾗゲWS ﾗヴ Hﾗ┌ﾐSWS ゲ┞ゲデWﾏが ヴ;デｴWヴ けﾉ;┘ 
reflects, reproduces, expresses, constructs and reinforces power relations along sexually 
ヮ;デデWヴﾐWS ﾉｷﾐWゲげく1051 It therefore has the potential to challenge Madden-DWﾏゲヮW┞げゲ 
confidence in law to act in ameliorative ways for women and challenges her assumption 
;Hﾗ┌デ ﾉ;┘げゲ ﾉWｪｷデｷﾏ;I┞く IﾐゲデW;Sが デｴW ヮヴﾗﾃWIデげゲ aWﾏｷﾐｷゲデ WﾐSW;┗ﾗurs show that law might be 
                                                          
1045 Ibid 34. 
1046 T┘ﾗ ;ヴデｷIﾉWゲ デｴ;デ W┝ヮﾉﾗヴW SﾗﾏWゲデｷI ┗ｷﾗﾉWﾐIW ┗ｷIデｷﾏげゲ ┌ゲW ﾗa デｴW ﾉ;┘ ｪﾗ ゲﾗﾏW ┘;┞ デﾗ W┝ヮﾉﾗヴｷﾐｪ ;ゲヮWIデゲ ﾗa 
their legal coﾐゲIｷﾗ┌ゲﾐWゲゲく D;┗ｷS FﾗヴSが けPヴﾗゲWI┌デｷﾗﾐ ;ゲ ; VｷIデｷﾏ Pﾗ┘Wヴ ‘Wゲﾗ┌ヴIWぎ A NﾗデW ﾗﾐ Eﾏヮﾗ┘Wヴｷﾐｪ 
WﾗﾏWﾐ ｷﾐ VｷﾗﾉWﾐデ Cﾗﾐﾃ┌ｪ;ﾉ ‘Wﾉ;デｷﾗﾐゲｴｷヮゲげ ふヱΓΓヱぶ L;┘ ;ﾐS “ﾗIｷWデ┞ ‘W┗ｷW┘ ンヱン; and Ruth Lewis, Rebecca 
Dobash, Russell Dobash and Kate Lewisが けPヴﾗデWIデｷﾗﾐが PヴW┗Wﾐデｷﾗﾐが ‘Wｴ;Hｷﾉｷデ;デｷﾗﾐ ﾗヴ J┌ゲデｷIWい WﾗﾏWﾐげゲ UゲW ﾗa デｴW 
L;┘ デﾗ Cｴ;ﾉﾉWﾐｪW DﾗﾏWゲデｷI VｷﾗﾉWﾐIWげ (2000) 7(1-3) International Review of Victimology 179. However, no 
studies directly use legal consciousness to understand how abused women experience the criminal justice 
system and prosecutorial decision-making in their lives.  
1047 “┌ゲ;ﾐ “ｷﾉHW┞ けLWｪ;ﾉ CﾗﾐゲIｷﾗ┌ゲﾐWゲゲげ ｷﾐ PWデWヴ C;ﾐW ;ﾐS Jﾗ;ﾐﾐW Cﾗﾐ;ｪｴ;ﾐ ふWSゲぶが The New Oxford Companion 
to Law (Oxford University Press 2008). 
1048 M;ヴｪ;ヴWデ D;┗ｷWゲが けL;┘げゲ Tヴ┌デｴゲ ;ﾐS デｴW Tヴ┌デｴ ;Hﾗ┌デ L;┘ぎ IﾐデWヴSｷゲIｷヮﾉｷﾐ;ヴ┞ ‘Waヴ;Iデｷﾗﾐゲげ ｷﾐ M;ヴｪ;ヴWデ D;┗ｷWゲ 
and Vanessa Munro (eds), The Ashgate Research Companion to Feminist Legal Theory (Ashgate 2013) 71. 
1049 Smart, Feminism and the Power of Law (n 189). 
1050 D;┗ｷWゲが けL;┘げゲ Tヴ┌デｴゲ ;ﾐS デｴW Tヴ┌デｴ ;Hﾗ┌デ L;┘げ ふﾐ ヱヰヴΒぶ ヶヵく 
1051 Lacey, Unspeakable Subjects (n 196) 7. 
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considered problematic as a hierarchically gendered institution or as an institution that 
;S┗Wヴゲ;ヴｷ;ﾉﾉ┞ ヮヴﾗS┌IWゲ けﾗHﾃWIデｷ┗Wげ ヴ;デｷﾗﾐ;ﾉ ﾗ┌デIﾗﾏWゲ ｷﾐ ヮヴWaWヴWﾐIW デﾗ デｴW ﾏ;ｷﾐデWﾐ;ﾐIW ﾗa 
relations.1052 If law does not produce outcomes, in a manner that women seek then they 
may be discouraged from seeking assistance from criminal law.    
 Legal consciousness understands law as a structural component of society in the 
sense that legality forms part of social relations and is at the interface of social 
interaction.1053 Legal consciousness might therefore be considered a type of social practice 
which not only reflects but also evolves social structures incrementally over time.1054 In this 
way, the study is less one of law and society in an instrumentalist sense, and more one 
which presents law in society as constitutive.1055 The task of the researcher becomes one of 
ﾉﾗI;デｷﾐｪ デｴW ヮﾉ;IW ﾗa ﾉ;┘ ｷﾐ ┘ﾗﾏWﾐげゲ ﾉｷ┗Wゲ, considering it even (or, perhaps especially) in its 
absence. If legal consciousness is understood ;ゲ ;ﾐ ｷﾐSｷ┗ｷS┌;ﾉげゲ ヮ;ヴデｷIｷヮ;デｷﾗﾐ ｷﾐ デｴW Iﾗﾐゲデヴ┌Iデ 
ﾗa ﾉWｪ;ﾉｷデ┞が デｴｷゲ ﾏｷｪｴデ ﾗaaWヴ ; HWデデWヴ ┘;┞ デﾗ ┌ﾐSWヴゲデ;ﾐS ┘ｴ;デ ｪｷ┗Wゲ ﾉ;┘ けﾉWｪｷデｷﾏ;I┞げく  B┞ 
┌ﾐSWヴゲデ;ﾐSｷﾐｪ ┘ﾗﾏWﾐげゲ ﾉWｪ;ﾉ IﾗﾐゲIｷﾗ┌ゲﾐWゲゲが ; HWデデWヴ ｪヴ;ゲヮ ﾗa ｴﾗ┘ デｴW ﾉ;┘ ;ﾐS ﾉWｪ;ﾉ ;Iデﾗヴゲが 
and specifically prosecutﾗヴゲが ﾏｷｪｴデ HWデデWヴ ﾗヮWヴ;デW ﾗﾐ ┘ﾗﾏWﾐげゲ HWｴ;ﾉa WﾏWヴｪWゲく T;ﾆｷﾐｪ 
ﾉWゲゲﾗﾐゲ aヴﾗﾏ デｴW ゲデﾗヴｷWゲ デﾗﾉSが ヮヴﾗゲWI┌デﾗヴゲ ﾏｷｪｴデ ヴWゲヮﾗﾐS デﾗ ┘ﾗﾏWﾐげゲ ゲ┌HﾃWIデｷ┗ｷデｷWゲ ;ﾐS 
preconceptions about the role of criminal prosecution sensitively and better understand 
what abused women need, want and expect it to achieve for them.   
 In drawing out the legal consciousness of those interviewed, my thematic analysis 
uses as its starting point the three interpretive frames of legal consciousness that Ewick and 
Silbey identify as representing and shaping how people experience legality.1056 Here legality 
ｷゲ ┌ﾐSWヴゲデﾗﾗS ;ゲ け;ﾐ ｷﾐデWヴﾐ;ﾉ ;ﾐS WﾏWヴｪWﾐデ aW;デ┌ヴW ﾗa ゲﾗIｷ;ﾉ ﾉｷaWげ1057 meaning that formal 
legal events need not be the focal point. By describing and analysing legal consciousness as 
before the law, with the law or against the law (see below), we begin to understand how 
each woman positions herself in relation to the law and her understanding of what the law 
can achieve for her. When identifying before, with or against the law conceptions, forms of 
legal consciousness do not correspond to the actors themselves, instead legal consciousness 
                                                          
1052 Carol Gilligan, In a Different Voice (Harvard University Press 1982). 
1053 Ewick and Silbey, The Common Place of Law (n 114) 43. 
1054 Ibid 44. 
1055 Harding (n 130) 513. 
1056 “┌ゲ;ﾐ “ｷﾉHW┞ ;ﾐS P;デヴｷIｷ; E┘ｷIﾆが けTｴW ‘┌ﾉW ﾗa L;┘- SaIヴWS ;ﾐS Pヴﾗa;ﾐWげ ふヲヰヰヰぶ “ﾗIｷWデ┞ ンΑふヶぶ ヴΓが ヵヰく 
1057 Ewick and Silbey, The Common Place of Law (n 114) 23. 
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SWゲIヴｷHWゲ ;ﾐ け;ﾐ;ﾉ┞デｷI ﾉ;ﾐｪ┌;ｪW ﾗa relationshipげ デﾗ デｴW ﾉ;┘く1058 In this way most of the 
women interviewed indicated that their relationship to law, before their abuse, broadly fell 
within the frame of being before the law. In this conception, law is considered separate to 
ﾗﾐWげゲ ゲﾗIｷ;ﾉ ﾉｷaWく PWﾗヮﾉW before the law indicate a sense of deference to a set of institutions, 
rules and practices that are considered both authoritative and impartial.1059 Law and legal 
constructions are reified and accepted as rational and ordered offering the promise of just 
;ヴHｷデヴ;デｷﾗﾐ ｷﾐ ; ゲヮｴWヴW デｴ;デ ｷゲ けﾏ;ﾃWゲデｷIげ1060 and objectively fair. This conception of law 
embodies the same qualities that liberal law asserts for itself. Woman 5 indicated her 
position being before デｴW ﾉ;┘ ｷﾐ ヮﾉ;ｷﾐ デWヴﾏゲが けI ;HｷSW H┞ デｴW ﾉ;┘ ;ﾐS I ;ﾏ ｪﾗｷﾐｪ デﾗ Sﾗ ;ゲ I ;ﾏ 
デﾗﾉSく AﾐS I ;ﾏ ﾃ┌ゲデ ｪﾗｷﾐｪ デﾗ ゲ┘;ﾉﾉﾗ┘ ｷデ ぷデｴW ﾗ┌デIﾗﾏWへげく L;デWヴ on, she indicated her belief that 
law provides moral judiciousness: けIa ┞ﾗ┌ デWﾉﾉ ; ﾉｷWが ｷa ┞ﾗ┌ Sﾗﾐげデ デWﾉﾉ デｴW デヴ┌デｴが ┞ﾗ┌ ┘ｷﾉﾉ a;IW デｴW 
IﾗﾐゲWケ┌WﾐIWゲ ;ﾐS ┞ﾗ┌ Iﾗ┌ﾉS ｪﾗ デﾗ ヮヴｷゲﾗﾐげく Fﾗヴ ﾗデｴWヴゲ SWゲIヴｷHｷﾐｪ ; before the law 
conception, the law represented the possibility of validation or an alternative moral order to 
that expressed by those around them,  
けぷL;┘へ ｷゲ H;ゲｷI;ﾉﾉ┞ ゲﾗﾏWﾗﾐW ゲデ;ﾐSｷﾐｪ ┌ヮ ;ﾐS ゲ;┞ｷﾐｪが ﾉﾗﾗﾆが ┞ﾗ┌ヴ HWｴ;┗ｷﾗ┌ヴ ｷゲ ﾐﾗデ ﾗﾐぐ Ia 
I ┘;ゲ デﾗ ゲ;┞ ゲﾗﾏWデｴｷﾐｪ ;Hﾗ┌デ ｴｷゲ HWｴ;┗ｷﾗ┌ヴが ｴW SWﾐｷWゲ ｷデく HWげゲ デﾗﾉS ぷﾗ┌ヴ ゲﾗﾐへ デｴ;デ ｴW 
ｴ;Sﾐげデ SﾗﾐW ;ﾐ┞デｴｷﾐｪ ┘ヴﾗﾐｪぐ I デｴｷﾐﾆ ｷデげゲ ;ﾐ ;┌デｴﾗヴｷデ┞ ｷゲﾐげデ ｷデく “ﾗﾏWHﾗS┞ ｷゲ デｴWヴW ｷa 
your family is not standing up to him. Wｴﾗ WﾉゲW ｴ;┗W ┞ﾗ┌ ｪﾗデい Iデげゲ デｴW law. I think it 
was the law that really kind of put the nail in the coffin [of the abusive 
ヴWﾉ;デｷﾗﾐゲｴｷヮへげく1061 
The law here is described as an objective and impartial arbiter that presides over 
those in its jurisdiction. However, if people conceive law as hierarchical, unfailing and steady 
in the way Woman 9 above describes, then people may begin to feel powerlessness, 
frustration or even anger at their own perceived insignificance in relation to it.1062 Woman 3 
illustrated this sense when she IﾗﾐaｷヴﾏWSぎ けI ┘ﾗ┌ﾉS ゲデｷﾉﾉ ヴWヮﾗヴデ ぷa┌デ┌ヴW ;H┌ゲWへが H┌デ ｷデげゲ ﾃ┌ゲデ 
┞ﾗ┌ ┘ﾗﾐSWヴ ┘ｴ;デ デｴW WaaWIデ ﾗa ｷデ ｷゲ ｪﾗｷﾐｪ デﾗ HW ;ﾐS ┘ｴWデｴWヴ ｷデげゲ ;Iデ┌;ﾉﾉ┞ ｪﾗｷﾐｪ デﾗ ﾏ;ﾆW ┞ﾗ┌ 
feel slｷｪｴデﾉ┞ ┌ﾐSWヴﾏｷﾐWSげく  TｴW ﾉ;┘ here seems to be described as being distant, 
                                                          
1058 My emphasis. Ibid 50. 
1059 Ewick and Silbey, The Common Place of Law (n 114) 47. 
1060 “┌ゲ;ﾐ “ｷﾉHW┞ ;ﾐS P;デヴｷIｷ; E┘ｷIﾆが けTｴW ‘┌ﾉW ﾗa L;┘- “;IヴWS ;ﾐS Pヴﾗa;ﾐWげ (2000) Society 37(6) 49, 50. 
1061 Woman 9. 
1062 Ewick and Silbey, The Common Place of Law (n 114) 47. 
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ｷﾏヮWﾐWデヴ;HﾉW ﾗヴ ｷﾐWヴデき ゲﾗﾏWデｴｷﾐｪ デｴ;デ ┘ｷﾉﾉ けｴ;ヮヮWﾐげ デﾗ デｴW ┘ﾗﾏ;ﾐ ;ﾐS ﾗ┗Wヴ ┘ｴｷIｴ ゲｴW ｴ;ゲ 
little control. Being before the law, therefore, does not mean that individuals are unaware 
of ﾉ;┘げゲ Sﾗ┘ﾐゲｷSWく1063 Specifically, with regards to the criminal law, the downsides may 
include disappointing outcomes, complicated and unexplained procedures, the intimidating 
theatrics of a trial or the use of impenetrable technical legal language. Such aspects all 
IﾗﾐデヴｷH┌デW デﾗ ﾉ;┘げゲ remoteness and impersonality and can offer insight into why those who 
identify as before the law might not call upon it for their own assistance. This tension 
between reification and disenchantment with the law is more fully explored in the 
subsequent thematic analysis.         
 Tﾗ Wﾏヮﾉﾗ┞ デｴW デWヴﾏ けﾉWｪ;ﾉ IﾗﾐゲIｷﾗ┌ゲﾐWゲゲげ ｷゲ デﾗ ﾉ;HWﾉ ｷﾐSｷ┗ｷS┌;ﾉゲげ IﾗﾐデヴｷH┌デｷﾗﾐ デﾗ デｴW 
process of shaping legality.1064 This process of legality construction is perhaps most plainly in 
evidence through the with the law identification. For a with the law conception recognises 
that whilst law and legal rules pre-exist, they can also be moulded and manipulated to suit 
ﾗﾐWげゲ WﾐSゲく1065 Described as a game, an individual who plays with the law understands that 
けデｴW Hﾗ┌ﾐS;ヴｷWゲ デｴﾗ┌ｪｴデ デﾗ ゲWヮ;ヴ;デW ﾉ;┘ aヴﾗﾏ W┗Wヴ┞S;┞ ﾉｷaW ;ヴWぐ ヴWﾉ;デｷ┗Wﾉ┞ ヮﾗヴﾗ┌ゲげく1066 The 
ﾉ;┘ HWIﾗﾏWゲ ; けデWヴヴ;ｷﾐ ﾗa IﾗﾐデWゲデげが1067 utilised by the individual to serve specific ends and 
achieve specific goals. Law is not considered lofty or revered for its power per se, but its 
facility is understood and deployed for self-interest. For Woman 4, the law was considered a 
resource constantly available to her, it was important that the law was on her side and 
aware of all events pertaining to her then separated husband: けI ﾃust phone the police all the 
デｷﾏW ﾐﾗ┘く E┗Wヴ┞ デｷﾏW ゲﾗﾏWデｴｷﾐｪ ｴ;ヮヮWﾐゲぐ I ﾐWWS デﾗ デWﾉﾉ デｴWﾏ ┘ｴ;デげゲ ｪﾗｷﾐｪ ﾗﾐ HWI;┌ゲW 
┌ﾐﾉWゲゲ I デWﾉﾉ デｴWﾏ デｴWﾐ ｷデげゲ ﾐﾗデ ;ﾉﾉ ヴWIﾗヴSWSげく Fﾗヴ デｴｷゲ ┘ﾗﾏ;ﾐが ｴWヴ IﾗﾐIヴWデW ﾆﾐﾗ┘ﾉWSｪW ;ﾐS 
experience of the criminal justice system meant that she knew how best to build the 
evidence against her violent ex-husband to prove his harassment of her. Woman 4 thus 
described being with the law; using or directing the law to her own ends.    
 This means that, unlike those before デｴW ﾉ;┘ ┘ｴﾗ ;IIWヮデ ﾉ;┘げゲ claim as a natural, 
inevitable and determinant phenomenon, those with the law recognise that its actors, 
organisations, rules and procedures can be engaged and manoeuvred. Moreover, in 
                                                          
1063 Ibid 71. 
1064 Ibid 45. 
1065 Ibid) 48. 
1066 Ibid 48. 
1067 Harding (n 130) 514. 
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recognising the law as a resource, those with the law consciously position themselves in 
relation to it and in so doing assert culturally identifiable markers about themselves. 
Perhaps for Woman 4, in actively reporting every transgression of her now separated 
ヮ;ヴデﾐWヴが ゲｴW ┘;ゲ ;ゲゲWヴデｷﾐｪ ; ﾐ┌ﾏHWヴ ﾗa デｴｷﾐｪゲき aｷヴゲデﾉ┞が けI ;ﾏ HWｷﾐｪ ┗ｷIデｷﾏｷゲWS ;ﾐS ｴ;ヴ;ゲゲWSげが 
ゲWIﾗﾐSﾉ┞が けI ┘ｷﾉﾉ ﾐﾗデ ;IIWヮデ デｴｷゲ ;ﾐ┞ﾏﾗヴWげ ;ﾐS デｴｷヴSﾉ┞ ;ﾐS ヮWヴｴ;ヮゲ ﾏﾗゲデ ヮﾗ┘Wヴa┌ﾉﾉ┞が けI ﾆﾐﾗ┘ 
ｴﾗ┘ デﾗ I;ﾉﾉ ┌ヮﾗﾐ デｴW ﾉ;┘ デﾗ ｴﾗﾉS ┞ﾗ┌ デﾗ ;IIﾗ┌ﾐデげく ‘WIﾗｪﾐｷゲｷﾐｪ デｴ;デ デｴW ﾉ;┘ I;ﾐ HW Wﾐｪ;ｪWS 
for her benefit, Woman 4 is able to make identity claims pertaining to herself and her 
;ｪWﾐI┞く Wﾗﾏ;ﾐ ヴ SWゲIヴｷHWS ｷﾐ┗ﾗﾆｷﾐｪ デｴW ﾉ;┘ ｷﾐ デｴｷゲ ┘;┞ ;ゲ ; ┘;┞ ﾗa ﾏﾗ┗ｷﾐｪ ﾗﾐ aヴﾗﾏ け┞W;ヴゲ 
ﾗa ゲﾗﾏWﾗﾐW ヮ┌デデｷﾐｪ ┞ﾗ┌ Sﾗ┘ﾐ ﾗヴ ｴｷデデｷﾐｪ ┞ﾗ┌ ﾗヴ デWﾉﾉｷﾐｪ ┞ﾗ┌ デｴ;デ ┞ﾗ┌ ;ｷﾐげデ ﾐﾗ ｪﾗﾗSが ┞ﾗ┌ ゲデ;ヴデ 
デﾗ HWﾉｷW┗W ｷデ ┞ﾗ┌ヴゲWﾉaげく BWｷﾐｪ with the law becomes an enabler and intrinsic to her sense of 
empowerment as she endeavours to move on from her relationship.   
 The third and final variety of legal consciousness, being against the law, describes 
ヮWﾗヮﾉWげゲ ゲWﾐゲW ﾗa HWｷﾐｪ I;┌ｪｴデ ┘ｷデｴｷﾐ デｴW ﾉ;w or being in opposition to it.1068 Law is not 
ゲﾗﾏWデｴｷﾐｪ デﾗ HW デヴ┌ゲデWS ;ﾐS ﾉWｪ;ﾉｷデ┞ ｷゲ ; S;ﾐｪWヴﾗ┌ゲ IﾗﾐゲWケ┌WﾐIW ﾗa ﾉ;┘げゲ ゲWWﾏｷﾐｪﾉ┞ 
arbitrary power.1069 Those against the law often describe being unable to keep a distance 
from law in their everyday life and they oppose its reach and potential for disciplinary 
power. They recognise that society is structured and often consider themselves the 
け┌ﾐSWヴSﾗｪげ ┌ヮ ;ｪ;ｷﾐゲデ ; ゲﾗIｷ;ﾉﾉ┞が WIﾗﾐﾗﾏｷI;ﾉﾉ┞ ;ﾐS ﾉWｪ;ﾉﾉ┞ ヮヴｷ┗ｷﾉWｪWS ;S┗Wヴゲ;ヴ┞く Nﾗデ ┘ｷゲｴｷﾐｪ 
to engage with the law strategies, they often use initiative in an attempt to subvert law and 
ordered systems to their advantage;1070 methods used include minor deceptions, failures to 
ゲ;┞ ﾗヴ Sﾗ デｴｷﾐｪゲが ヴWデｷIWﾐIWが SWﾉｷHWヴ;デWﾉ┞ け;Iデｷﾐｪ ┌ヮげ ﾗヴ ﾏ;ﾆｷﾐｪ ﾉｷｪｴデ ﾗa デｴW ゲWヴｷﾗ┌ゲﾐWゲゲ ﾗa デｴW 
situation.1071 TｴW ﾆW┞ Iｴ;ヴ;IデWヴｷゲ;デｷﾗﾐ ｴWヴW ｷゲ ヴWゲｷゲデ;ﾐIW デﾗ デｴW ﾉ;┘ ;ﾐS デｴW ゲWﾐゲW デｴ;デ ﾉ;┘げゲ 
rules cannot be played by them. Woman 7 most clearly expressed herself as situated 
against the law,  
けI IﾗﾏW aヴﾗﾏ ; H;Iﾆｪヴﾗ┌ﾐS ┘ｴWヴW デｴWヴW ｷゲ ﾆｷﾐS ﾗa ; ﾉﾗデ ﾗa ｷﾐデWヴ;Iデｷﾗﾐ ┘ｷデｴ the 
Criminal Justice System. We are multi-ｪWﾐWヴ;デｷﾗﾐ;ﾉ ヮヴｷゲﾗﾐ ヮWﾗヮﾉWぐ B┌デ ┘W Sﾗﾐげデ 
ｴ;┗W ﾏ┌Iｴ a;ｷデｴ ｷﾐ ｷデ ｷﾐ ;ゲ ﾏ┌Iｴ ;ゲ ┞ﾗ┌ Sﾗﾐげデ ヴW;ﾉﾉ┞ W┝ヮWIデ ｷデ デﾗ Sﾗ ;ﾐ┞デｴｷﾐｪ aﾗヴ ┞ﾗ┌ぐ 
                                                          
1068 Ewick and Silbey, The Common Place of Law (n 114) 48. 
1069 Ibid 192. 
1070 Susan Silbey and PatriIｷ; E┘ｷIﾆが けTｴW ‘┌ﾉW ﾗa L;┘- “;IヴWS ;ﾐS Pヴﾗa;ﾐWげ ふヲヰヰヰぶ “ﾗIｷWデ┞ ヴΓが ヵヴく 
1071 Ibid 53. 
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can you imagine if I go to court for anything? They would rip me apart. I can never 
rely on it. It's let me down when I was young and iデ Iﾗﾐデｷﾐ┌Wゲ デﾗ ﾉWデ ﾏW Sﾗ┘ﾐ ﾐﾗ┘げく  
The aims and purposes of resistance to or defiance of the law can be various; 
;デデWﾏヮデゲ ;デ ﾏ;ｷﾐデ;ｷﾐｷﾐｪ ﾗﾐWげゲ Sｷｪﾐｷデ┞が ゲWﾉa-preservation or perhaps to preserve separation 
between oneself and the law. For Woman 7 there was a clear sense that the law would not 
help her, and her motivation for not engaging the law appeared to be the avoidance of 
being disbelieved, judged, treated badly and ultimately let down, 
けI Sﾗﾐげデ デｴｷﾐﾆ デｴWヴe is a big enough recognition that people who have committed 
IヴｷﾏWゲ I;ﾐ ;ﾉゲﾗ HW デｴW ┗ｷIデｷﾏゲ ﾗa IヴｷﾏWぐ WｴWﾐ I デｴｷﾐﾆ ;Hﾗ┌デ ﾉｷﾆW ぷﾏ┞へ ;ヴヴWゲデ aﾗヴ 
soliciting and stuff like that, it was a relatively minor crime. But because of that 
IヴｷﾏWが I Sﾗﾐげデ aWWﾉ ﾉｷﾆW I I;ﾐ W┗Wヴ ;IIWゲゲ デｴW Cヴｷﾏｷﾐ;ﾉ J┌ゲデｷIW “┞ゲデWﾏ ぷ;ゲ ; ┗ｷIデｷﾏへくげ 
L;デWヴ ﾗﾐ ゲｴW IﾗﾐaｷヴﾏWS デｴ;デが けTｴW ゲ┞ゲデWﾏ ｷゲ ﾐﾗデ ゲWデ ┌ヮ デﾗ ｴWﾉヮ ﾏWげく Aゲ ; IﾗﾐゲWケ┌WﾐIWが ;ﾐS ;ゲ 
discussed in more detail below, woman 7 developed her own ways of policing her violent 
intimate relationships that demonstrated skilful negotiations and adroit insight into how 
best she might keep herself and her children safe.     
 Fｷﾐ;ﾉﾉ┞が ｷデ ｷゲ ｷﾏヮﾗヴデ;ﾐデ デﾗ ヴWIﾗｪﾐｷゲW デｴ;デ ｷﾐSｷ┗ｷS┌;ﾉゲげ relationships with the law are 
not fixed or static. Legal consciousness SWゲIヴｷHWゲ デｴW ﾗﾐｪﾗｷﾐｪ Iﾗﾐゲデヴ┌Iデｷﾗﾐ ﾗa けﾉWｪ;ﾉｷデ┞げ ;ﾐS ｷデ 
therefore describes a fluid process of social practices and structural production.1072  Nor 
ﾐWWS ; ゲｷﾐｪﾉW けデ┞ヮWげ ﾗa ﾉWｪ;ﾉ IﾗﾐゲIｷﾗ┌ゲﾐWゲゲ HW SWゲIヴｷHWS ｷﾐ ; ゲｷﾐｪﾉW ﾐ;ヴヴ;デｷ┗Wき デｴWヴW ｷゲ ﾐﾗ 
requirement for mutual exclusivity and an individual might express all three relationships 
with the law in one story. Having potential for plural and variable legal consciousness is 
inevitable according to Ewick and Silbey and the contradictions in accounts are seen as both 
inevitable and unproblematic in the complex formation of social structures.1073 Bearing in 
ﾏｷﾐS デｴW ヮﾗデWﾐデｷ;ﾉ aﾗヴ aﾉ┌ｷS ﾉWｪ;ﾉ IﾗﾐゲIｷﾗ┌ゲﾐWゲゲ ﾉﾗI;デｷﾗﾐゲが デｴW ﾐW┝デ ゲWIデｷﾗﾐ ゲｷデ┌;デWゲ ┘ﾗﾏWﾐげゲ 
narratives within the three types of legal consciousness and draws out themes arising from 
those positions. In particular I note that experiences of and treatments by the criminal 
justice system can play a part in shaping and shifting her legal consciousness and the way 
she considers the place of criminal law in her life. 
                                                          
1072 Ewick and Silbey, The Common Place of Law (n 114) 50. 




2 How Women think About the Law: A Thematic Analysis 
The next part of the chapter uses the three legal consciousness standpoints 
developed by Ewick and Silbey to interrogate how discourses of being before, with or 
against the law ultimately impact how abused women use the criminal law. All eleven 
women in the sample, with one exception, came to my attention because of contact they 
had had with three different domestic abuse charities.1074 All, without exception, had had 
interaction with the police as a result of their abusive partners. Seven out of the eleven 
women had supported prosecutions on at least one occasion and all of these now had 
partners or ex-partners with criminal convictions for offences committed against them. Of 
the four women whose partners had not been prosecuted in court, three had not wanted to 
press charges from the outset and, for one, a police harassment warning, pre-charge, had 
proved sufficient deterrent thereby circumventing the need for court proceedings. Only one 
perpetrator had been convicted as a result of a victimless prosecution whilst three women 
had had to attend court to give evidence at trial following a not guilty plea. Ultimately, I 
suggest that if the Crown Prosecution Service wishes to engage victims of domestic abuse in 
the prosecution of their abuser, in line with their Violence Against Women strategy, then 
assisting women to feel with the law is key. Therapeutic jurisprudential considerations are 
central to this enterprise. Nonetheless, particularly highlighted in the narrative of those 
women positioned against the law, caution must be exercised before assuming that 
prosecution and conviction will be in her best interest. 
3 WﾗﾏWﾐ けBeforeげ L;┘ぎ PヴWaWヴヴｷﾐｪ デﾗ けGﾗ ｷデ AﾉﾗﾐWげ 
For abused women, being before the law carries with it the risk that, as the law is 
seen as something distant and separate to oneself, it is conceived as existing for the benefit 
of other people. This conception carries the potential for women not to call upon it, even at 
times of crisis. Woman 9 grew up in a family in which her father was physically abusive, 
mainly to her mother but sometimes she too would be beaten. She observed how her own 
mother never engaged the criminal justice system and for her, law and those who knew the 
law, appeared to operate in a sphere that dealt with matters more important than her own 
                                                          
1074 The reader is referred to the thesis Introduction for methodology. 
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troubles. There was an assumption that the coercive, controlling and aggressive strategies 
that her own husband employed against her should or would be of no concern to legal 
professionals and, prior to leaving her husband, she had never once called police regarding 
his treatment of her. The way she spoke about the law, combined with her actions in failing 
to invoke the criminal law or in failing to take family legal advice regarding child contact 
arrangements, paint a before デｴW ﾉ;┘ ヮﾗゲｷデｷﾗﾐｷﾐｪく WｴWﾐ W┗Wﾐデ┌;ﾉﾉ┞ ｴWヴ IｴｷﾉSげゲ ゲIｴﾗﾗﾉ I;ﾉﾉWS 
police on her behalf and subsequently directed her to a family solicitor for advice, Woman 9 
SWゲIヴｷHWS ｴﾗ┘ けデｴW デ┌ヴﾐｷﾐｪ ヮﾗｷﾐデ ┘;ゲ ﾆﾐﾗ┘ｷﾐｪ デｴ;デ I ┘;ゲ ｪﾗｷﾐｪ デﾗ get support from the law, 
the la┘┞Wヴが ;ﾐS デｴW ヮﾗﾉｷIW ;ゲ ┘Wﾉﾉく M┞ GﾗS ;ﾐ┞ ゲ┌ヮヮﾗヴデ aヴﾗﾏ デｴW ﾉ;┘ ｷゲ ｪﾗﾗSげく Hｷｪｴﾉｷｪｴデｷﾐｪ 
デｴW ┘;┞ ゲｴW ｴWﾉS けデｴW ﾉ;┘げ ｷﾐ ﾉﾗaデ┞ WゲデWWﾏが ゲｴW ゲヮﾗﾆW ﾗa ｴﾗ┘ ゲｴﾗIﾆWS ゲｴW ┘;ゲ デｴ;デ ｴWヴ ﾐﾗ┘ 
ゲWヮ;ヴ;デWS ｴ┌ゲH;ﾐSが ┘ｴﾗﾏ ゲｴW SWゲIヴｷHWS ;ゲ け; ヮｷﾉﾉ;ヴ ﾗa ゲﾗIｷWデ┞げが ｴ;S HWWﾐ ゲﾗ ｷヴヴW┗WヴWﾐデ デﾗ 
the family lawyer: けHW ゲヮﾗﾆW SｷゲヴWゲヮWIデa┌ﾉﾉ┞く AﾐS I ;ﾏ デｴｷﾐﾆｷﾐｪが ｴWげゲ ; ﾉ;┘┞Wヴく ぷM┞ ｴ┌ゲH;ﾐSへ 
might have two parts of a degree but what has he done with it? The lawyer has a degree. 
HWげゲ ヮ┌デ ｷデ デﾗ ｪﾗﾗS ┌ゲWく Iデげゲ ﾃ┌ゲデ SｷゲヴWゲヮWIデa┌ﾉぐ ┞ﾗ┌ ｴ;┗W デﾗ ﾉｷゲデWﾐ デﾗ デｴW ﾉ;┘┞Wヴげく TｴW 
ヴW┗WヴWﾐIW ;ﾐS ヴWｪ;ヴS aﾗヴ デｴW ﾉ;┘┞Wヴげゲ ゲデ;ﾐSｷﾐｪ ;ﾐS ｴｷゲ ﾉWｪ;ﾉ ヮヴﾗaWゲゲｷﾗﾐ;ﾉ WS┌I;デｷﾗﾐ ゲWWﾏWS 
to render him superior to those not versed in the law. Her deference to law and legal 
knowledge was exemplified wheﾐ ゲｴW W┝ヮﾉ;ｷﾐWS ┘ｴ┞ ゲｴW ｴ;S ﾐﾗデ I;ﾉﾉWS デｴW ヮﾗﾉｷIW ｴWヴゲWﾉaが けI 
ｴW;ヴS デｴ;デ デｴW ﾉ;┘ Iｴ;ﾐｪWS aヴﾗﾏ ┘ｴ;デW┗Wヴ ｷデ ┘;ゲく I SｷSﾐげデ I;ﾉﾉ ヮﾗﾉｷIWげく TｴWヴW ┘;ゲ ; ゲWﾐゲW 
from Woman 9 that even if she could recall why she thought the law had changed, it would 
not be something she would expect to understand. Law was something produced and 
practised by an elite group with specific and inaccessible knowledge.   
 Having always considered the law something which helped other more creditable 
people with meritorious claims, Woman 9 ヴWｷaｷWS ﾉ;┘く “ｴW ;ヮヮW;ヴWS デﾗ ;IIWヮデ ﾉ;┘げゲ ﾗ┘ﾐ 
imposing claims to neutrality and fairness. By not wishing to bother the police, she played 
her part in constructing law as something that is detached from everyday life. The law was 
SWゲIヴｷHWS け;ゲ ｴ;┗ｷﾐｪ ﾗﾐデﾗﾉﾗgy and authority that is severed from the multiple concrete 
ヮヴ;IデｷIWゲ ;ﾐS ヴWﾉ;デｷﾗﾐゲｴｷヮゲ デｴ;デ Wﾐ;Iデ ｷデげく1075  When finally calling upon law to assist her, the 
ﾉ;┘ ;ﾐS ｷデゲ ;ｪWﾐデゲ ﾗﾐ デｴｷゲ ﾗII;ゲｷﾗﾐ SｷS ﾐﾗデ ﾉWデ ｴWヴ Sﾗ┘ﾐく “ｴW aWﾉデ デｴW ヮﾗﾉｷIW ｴ;S HWWﾐ けヴW;ﾉﾉ┞ 
really ｪﾗﾗSげ ;ﾐS ｴ;S ゲ┌ヮヮﾗヴデWS ｴWヴ H┞ ｷゲゲ┌ｷﾐｪ ;ﾐ ｷﾐaﾗヴﾏ;ﾉ ｴ;ヴ;ゲゲﾏWﾐデ ┘;ヴﾐｷﾐｪ ┘ｴｷIｴ ｴWヴ 
ｴ┌ゲH;ﾐS ｴ;S ;IIWSWS デﾗく Oﾐ デｴｷゲ ﾗII;ゲｷﾗﾐが けL;┘げ ﾉｷ┗WS ┌ヮ デﾗ ｷデゲ ヮヴﾗﾏｷゲW ;ﾐS ゲ┌IIWゲゲa┌ﾉﾉ┞ 
                                                          
1075 Ewick and Silbey, The Common Place of Law (n 114) 75. 
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intervened to secure her safety.       
 Another woman who, during the period of her abusive relationship, appeared 
positioned before the law was Woman 5. She conceived the law as an authority to be 
IﾗﾏヮﾉｷWS ┘ｷデｴ ;ﾐS ┘ｴﾗゲW SWIｷゲｷﾗﾐゲ ┘WヴW SWデWヴﾏｷﾐ;デｷ┗Wく Wﾗﾏ;ﾐ ヵげゲ ヴWﾉ;デｷﾗﾐゲｴｷヮ ┘ｷデｴ ｴWヴ 
now ex-husband had been characterised by his drink and drug misuse. His behaviour ranged 
from angry tirades, verbal aggression, criminal damage, threats made to her with a kitchen 
knife and marital rape,1076 to sincere apologies, heart-to-hearts and promises to change.1077 
Iﾐ ﾗヴSｷﾐ;ヴ┞ ﾉｷaWが Wﾗﾏ;ﾐ ヵげゲ ﾏﾗゲデ W┗ｷSWﾐデ Iｴ;ヴ;cteristic was her proactive agency. She was 
self-employed and the chairwoman of a local charity. In her typically resourceful way, 
Woman 5 had sought relationship counselling services from Relate, had been to the 
Cｷデｷ┣Wﾐげゲ AS┗ｷIW B┌ヴW;┌ ;ﾐS ｴ;S a;ﾏｷﾉｷ;ヴｷゲWS ｴWヴゲWﾉa ┘ｷデｴ けデｴW SﾗﾏWゲデｷI ┗ｷﾗﾉWﾐIW ﾉW;aﾉWデげく “ｴW 
ｴ;S ;ﾉゲﾗ ﾏ;SW ｴWヴ ﾏﾗデｴWヴ ;┘;ヴW ﾗa ｴWヴ ゲｷデ┌;デｷﾗﾐぎ けI ┘;ゲ デヴ┞ｷﾐｪ デﾗ ﾉｷﾆW ヮ┌デ ゲ;aWデ┞ デｴｷﾐｪゲ ｷﾐ 
place. The safeguarding training that I had delivered in the charity - I was resourcing it. It 
was just like, I've got a problem here and I need to do something. I need to make myself 
ゲ;aW ;ﾐS I ﾐWWS デﾗ ﾆﾐﾗ┘ ┘ｴ;デ デﾗ Sﾗ ｷaぐ HWI;┌ゲW ｷデ ｴ;S WゲI;ﾉ;デWS デｴ;デ ﾏ┌Iｴくげ When asked 
why she had not contacted police during the time of the abusive relationship, she indicated, 
けI SｷSﾐげデ ┘;ﾐデ デﾗ デヴﾗ┌HﾉW ヮﾗﾉｷIWく What was I going to tell them? I had no proof. I had no 
evidence. I had nothing to show them. Even that night [the violent night that proved to be 
デｴW WﾐS ﾗa デｴW ヴWﾉ;デｷﾗﾐゲｴｷヮへ ┘ｴWﾐ I ﾆﾐW┘ デｴ;デ I ┘;ゲ ｷﾐ Hｷｪ ゲWヴｷﾗ┌ゲ デヴﾗ┌HﾉWぐ I ヮhoned my 
aヴｷWﾐSくげ           
 Three points arise from this. The first is the link to what Nielsen has termed the 
けｷﾏヮヴ;IデｷI;ﾉｷデ┞ ヮ;ヴ;Sｷｪﾏげ ﾗa ﾉ;┘く Tｴｷゲ ゲヮW;ﾆゲが ｷﾐデWヴ ;ﾉｷ;が デﾗ デｴW SｷaaｷI┌ﾉデ┞ ヮWﾗヮﾉW ヴWIﾗｪﾐｷゲW ｷﾐ 
legal enforcement in the absence of proof. The paradigm is particularly associated with acts 
committed in the private sphere.1078 The second is that Woman 5, like Woman 9, 
demonstrated that in being before the law, law became a nebulous entity so distant, so 
aloof that it is felt law should not to be bothered by their self-perceived trivialities. This view 
of law as something which exists for others, is perhaps borne from the way in which law 
                                                          
1076 Lｷ┣ KWﾉﾉ┞ SWaｷﾐWゲ ;ﾉﾉ aﾗヴﾏゲ ﾗa ┗ｷﾗﾉWﾐIW ;ｪ;ｷﾐゲデ ┘ﾗﾏWﾐ ;ﾐS ｪｷヴﾉゲ ヮWヴヮWデヴ;デWS H┞ ﾏWﾐ ;ﾐS Hﾗ┞ゲ ;ゲ けゲW┝┌;ﾉ 
┗ｷﾗﾉWﾐIWげく “ｴW ﾐﾗデWゲ デｴ;デ ゲデ┌S┞ｷﾐｪ けH;デデWヴｷﾐｪげ ﾗヴ けヴ;ヮWげ ゲWヮ;ヴ;デWﾉ┞ SWﾐｷWゲ デｴW Iﾗﾐデｷﾐ┌┌ﾏ ﾗa WﾉWﾏWﾐデゲ ;ﾐS 
events に be they physical assaults, verbal abuse or sexual coercion- デｴ;デ Iｴ;ヴ;IデWヴｷゲW ﾏWﾐげゲ ;H┌ゲW ﾗa ┘ﾗﾏWﾐく 
Lｷ┣ KWﾉﾉ┞が けHﾗ┘ WﾗﾏWﾐ DWaｷﾐW デｴWｷヴ E┝ヮWヴｷWﾐIWゲ ﾗa VｷﾗﾉWﾐIWげ ｷﾐ KWヴゲデｷ Yﾉﾉﾗ ;ﾐS MｷIｴWﾉW Bﾗｪヴ;S ふWSゲぶが Feminist 
Perspevctives on Wife Abuse (Sage 1990) 114- 115. 
1077 Andrea NiIｴﾗﾉゲ ｴ;ゲ ;ﾉゲﾗ I;ﾉﾉWS デｴWゲW ﾉ;デデWヴ HWｴ;┗ｷﾗ┌ヴゲ け;ヮﾗﾉﾗｪWデｷI ﾏ;ﾐｷヮ┌ﾉ;デｷﾗﾐゲげ ｷﾐ NｷIｴﾗﾉゲ ふﾐ Αヵぶ ヲヱヱヴく 
1078 L;┌ヴ; BWデｴ NｷWﾉゲWﾐが け“ｷデ┌;デｷﾐｪ LWｪ;ﾉ CﾗﾐゲIｷﾗ┌ゲﾐWゲゲぎ E┝ヮWヴｷWﾐIWゲ ;ﾐS Aデデｷデ┌SWゲ ﾗa OヴSｷﾐ;ヴ┞ Cｷデｷ┣Wﾐゲ ;Hﾗ┌デ 
L;┘ ;ﾐS “デヴWWデ H;ヴ;ゲゲﾏWﾐデげ ふヲヰヰヰぶ ンヴ L;┘ ;ﾐS “ﾗIｷWデ┞ Review 1055, 1081. 
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ヮヴWゲWﾐデゲ ｷデゲWﾉa ;ゲ デヴ;ﾐゲIWﾐSｷﾐｪ デｴW ｷﾏﾏWSｷ;デW ;ﾐS ヮ;ヴデｷI┌ﾉ;ヴき けﾉ;┘ ｴﾗ┌ゲWゲ ｷデゲWﾉa ｷﾐ 
monumental buildings of marble and granite and arranges its agents behind desks, counters 
and benches. It expresses itself in a language that is arcane and indecipherable to most 
Iｷデｷ┣Wﾐゲげく1079 The perceived immensity, impersonality and complexity of the law gives rise to 
a sense that the ﾉ;┘ ｷゲ ゲﾗﾏWデｴｷﾐｪ デﾗﾗ ゲWヴｷﾗ┌ゲ ;ﾐS ┘Wｷｪｴデ┞ デﾗ ｷﾐ┗ﾗﾆW ｷﾐ ﾗﾐWげゲ ﾗ┘ﾐ ﾉｷaWく 
Iﾐ┗ﾗﾉ┗ｷﾐｪ デｴW ﾉ;┘ ﾏW;ﾐゲ デｴ;デ ﾗﾐWげゲ ｷﾐデｷﾏ;デW ヴWﾉ;デｷﾗﾐゲｴｷヮ ｴ;ゲ ヴW;IｴWS ; ヮﾗｷﾐデ デｴ;デ ヴWケ┌ｷヴWゲ 
デｴｷヴS ヮ;ヴデ┞ ｷﾐデWヴ┗Wﾐデｷﾗﾐが SWデWヴﾏｷﾐ;デｷﾗﾐゲ ;Hﾗ┌デ ﾗﾐWげゲ ﾉｷaW ┘ｷﾉﾉ HW ﾏ;SW ;ﾐS IﾗﾐゲWケ┌WﾐIWゲ ┘ｷﾉﾉ 
follow with little scope, according to the before デｴW ﾉ;┘ IﾗﾐIWヮデｷﾗﾐが aﾗヴ ﾗﾐWげゲ ﾗ┘ﾐ ｷﾐヮ┌デ ﾗヴ 
negotiation as to strategy.         
 The third point is that these women before the law may have failed to engage the 
criminal law due to anxiety about not being belｷW┗WS H┞ Iヴｷﾏｷﾐ;ﾉ ﾃ┌ゲデｷIW ;ｪWﾐデゲが けWｴ┞ ┘;ゲ 
;ﾐ┞HﾗS┞ WﾉゲW ｪﾗｷﾐｪ デﾗ HWﾉｷW┗W ┘ｴ;デ ┘;ゲ ｴ;ヮヮWﾐｷﾐｪい ぐ Tｴｷゲ ┘;ゲ デｴW ゲデ┌aa ﾗa ﾏﾗ┗ｷWゲくげ1080 This 
fear about not being believed, according to the before the law schema may have been, in 
part, to do with a sense of insignificance in relation to the law or the perceived 
impenetrability and impersonality of it.  
 3 (i) The Importance of Therapeutic Jurisprudence for Women けBWaﾗヴWげ L;┘ 
 As legal consciousness methodology seeks to extricate a deeper and more situated 
understandiﾐｪ ﾗa デｴW ﾗヴｷｪｷﾐゲ ﾗa ｷﾐSｷ┗ｷS┌;ﾉゲげ ヴWﾉ;デｷﾗﾐゲｴｷヮゲ デﾗ ﾉ;┘が1081 it would be incomplete 
デﾗ ゲ┌ｪｪWゲデ デｴ;デ デｴWゲW ┘ﾗﾏWﾐげゲ IﾗﾐIWヴﾐゲ ;Hﾗ┌デ ﾐﾗデ HWｷﾐｪ HWﾉｷW┗WS ┘WヴW ﾗﾐﾉ┞ デﾗ Sﾗ ┘ｷデｴ デｴWｷヴ 
ヮWヴIWｷ┗WS ｷﾐゲｷｪﾐｷaｷI;ﾐIW ｷﾐ ヴWﾉ;デｷﾗﾐ デﾗ ﾉ;┘げゲ ｪヴ;ﾐSW┌ヴく TｴWゲW ┘ﾗﾏWﾐげゲ aW;ヴ ﾗa ﾐﾗデ HWｷng 
believed may also have had something to do with profound matters of self-identification 
and the impact of their abusive relationship on their mental health as described in the 
second Part of Chapter Two. Women in abusive relationships have often sustained a reign of 
terror, been subjected to subordination and repeated episodes of physical violence or 
isolation. The consequences of this for the victim of domestic abuse might be shame, a 
diminished sense of self-esteem or self-efficacy and depression.1082 Victims often make 
accommodations to stay in the relationship; these are understandable mechanisms for 
                                                          
1079 Ewick and Silbey, The Common Place of Law (n 114) 106. 
1080 Woman 5. 
1081 D;┗W Cﾗ┘;ﾐが けLWｪ;ﾉ CﾗﾐゲIｷﾗ┌ゲﾐWゲゲぎ “ﾗﾏW OHゲWヴ┗;デｷﾗﾐゲげ ふヲヰヰヴぶ ヶΑふヶぶ MﾗSWヴﾐ L;┘ ‘W┗ｷW┘ ΓヲΒが ΓンΒく 
1082 Winick, Applying the Law Therapeutically in Domestic Violence Casesげ ふn 80) 60. 
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coping.1083 Strategies might include denying to oneself that the abuse is occurring or 
minimisations1084 that seek to normalise the abusive experiences. Even where the level of 
danger appears to be rising (as Woman 5 described), that abusers have told them they are 
けIヴ;┣┞げ ﾗヴ Hﾉ;ﾏW┘ﾗヴデｴ┞が I;ﾐ ﾉW;S ┘ﾗﾏWﾐ デﾗ ゲWﾉa-doubt.1085    
 Iデ ｷゲ aﾗヴ デｴ;デ ヴW;ゲﾗﾐ デｴ;デ ┘ｴWﾐ Wﾗﾏ;ﾐ ヵげゲ aヴｷWﾐS called the police on her behalf that 
pivotal ﾐｷｪｴデが デｴW ヮﾗﾉｷIWげゲ ;Hｷﾉｷデ┞ デﾗ Iﾗﾏﾏ┌ﾐｷI;デW デﾗ Wﾗﾏ;ﾐ ヵ デｴ;デ デｴW┞ ┌ﾐSWヴゲデﾗﾗS ;ﾐS 
;IIWヮデWS ┘ｴ;デ デｴW┞ ┘WヴW HWｷﾐｪ デﾗﾉS aﾗヴﾏWS ; Iヴ┌Iｷ;ﾉ ヮ;ヴデ ﾗa デｴW W┗ﾗﾉ┌デｷﾗﾐ ﾗa Wﾗﾏ;ﾐ ヵげゲ ﾉｷaW 
journey and, in turn, legal consciousness. Woman 5 described the night she hid in the 
HWSヴﾗﾗﾏ ┘ｷデｴ ｴWヴ ン ;ﾐS ヵ ┞W;ヴ ﾗﾉS IｴｷﾉSヴWﾐ ┘ｴｷﾉゲデ ｴWヴ ｴ┌ゲH;ﾐS け┘Wﾐデ HWヴゲWヴﾆげ ﾗ┌デゲｷSWく 
When he saw from the window that police had arrived, he went out to meet them.  
 R:  TｴWﾐ ゲﾗﾏWﾗﾐW IﾗﾏW ┌ヮゲデ;ｷヴゲ ;ﾐS I ┘;ゲ ﾃ┌ゲデ ﾉｷデWヴ;ﾉﾉ┞ けﾉｷﾆW デｴ;デげ ;ﾐS aヴﾗ┣Wﾐく TｴW 
[police]man said, just come out a minute and just leave the children there a minute. I 
just need to come and speak to you. He literally put his hands on me like that [gets 
upset].  
 I:             It's really hard isn't it.  
 R:            It was a key momentく AﾐS ｴW ゲ;ｷSが けYﾗ┌ Sﾗ ┌ﾐSWヴゲデ;ﾐS デｴｷゲ ｷゲ SﾗﾏWゲデｷI 
┗ｷﾗﾉWﾐIWが Sﾗﾐろデ ┞ﾗ┌いげ I ┘;ゲ ﾉｷﾆWが けYW;ｴげく I ;ﾏ ゲﾗ ｪﾉ;S ｴW SｷS デｴ;デく LｷデWヴ;ﾉﾉ┞が ｴW ﾃ┌ゲデ 
stopped me like that, because I was bouncing off the walls. He just put his hands 
gently on either side of me. He saidが けYﾗ┌ Sﾗ ﾆﾐﾗ┘いげ ;ﾐS I ;ﾏ ﾉｷﾆWが けYW;ｴが I ｪWデ ｷデげく  
 The policeman here, in a single gesture, perhaps through the tone of his voice and 
┘ｷデｴ W┝ヮﾉｷIｷデ ヴWIﾗｪﾐｷデｷﾗﾐ ﾗa デｴW ┗ｷIデｷﾏげゲ ゲｷデ┌;デｷﾗﾐ SWﾏﾗﾐゲデヴ;デWS Iﾗﾏヮ;ゲゲｷﾗﾐ ;ﾐS 
understanding, not blame. He effectively conveyed that he believed her. Such a response is 
consistent with that advocated by therapeutic jurisprudential scholars who insist that legal 
professionals tasked with dealing with victims should be animated by concern for her.1086 
Criminal justice agents arW ｷﾐ ; ヮﾗゲｷデｷﾗﾐ デﾗ ﾗaaWヴ けﾉ;┘げゲ ｴW;ﾉｷﾐｪ ヮﾗデWﾐデｷ;ﾉげ1087 by focusing on 
デｴW ﾐWWSゲ ﾗa デｴW ┗ｷIデｷﾏく Wﾗﾏ;ﾐ ヵ W┝ヮﾉ;ｷﾐWS デｴ;デ デｴW ヮﾗﾉｷIWﾏ;ﾐげゲ IﾗﾉﾉW;ｪ┌W ヮﾉ;┞WS ┘ｷデｴ デｴW 
children whilst she completed a risk assessment in another room. By acting with kindness 
                                                          
1083 Lenore Walker, The Battered Woman Syndrome (4th edn Springer 2016) 291. 
1084 Lｷ┣ KWﾉﾉ┞が けHﾗ┘ ┘ﾗﾏWﾐ SWaｷﾐW デｴWｷヴ W┝ヮWヴｷWﾐIWゲ ﾗa ┗ｷﾗﾉWﾐIWげ ｷﾐ KWヴゲデｷ Yﾉﾉﾗ ;ﾐS MｷIｴWﾉW Bﾗｪヴ;Sが Feminist 
Perspectives on Wife Abuse (Sage 1990) 124- 128. 
1085 Walker (n 1083) 291. 
1086 Winick, Applying the Law Therapeutically in Domestic Violence Casesげ ふﾐ Βヰぶ ヶヰく 
1087 Ibid 33. 
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and sympathy criminal justice agents can help contribute to the process of improving 
psychological functioning and emotional well-being.1088 Psychological and emotional 
strength, I argued in Chapter Two, might be considered critical for building a long term 
sense of emヮﾗ┘WヴﾏWﾐデく “Wﾐゲｷデｷ┗W ヴWゲヮﾗﾐゲWゲ aヴﾗﾏ Iヴｷﾏｷﾐ;ﾉ ﾃ┌ゲデｷIW ;ｪWﾐデゲ デｴ;デ けSﾗ ﾐﾗデ 
ヮWヴヮWデ┌;デW ｴWヴ ゲWﾐゲW ﾗa SｷゲIﾗﾐデヴﾗﾉげ1089 might contribute to a reduced sense of being before 
the law and may encourage a woman to feel that she might be with the law. For Woman 5 
above, this interaction with police led her to terminate the relationship.1090 She was 
telephoned daily from a victim support charity and she was prompted into obtaining a civil 
non-molestation order and engaging the family courts regarding the separation and child 
contact arrangements.          
 For those before the ﾉ;┘が ヴWﾉ┌Iデ;ﾐIW デﾗ Hヴｷﾐｪ ﾗﾐWげゲ ヮヴｷ┗;デW a;ﾏｷﾉ┞ ﾉｷaWが ﾗヴSｷﾐ;ヴｷﾉ┞ 
secreted behind closed doors, into the public legal domain is common and the decision to 
change that can be a significant turning point. It is for that reason, that the assessment in 
Chapter One ﾗa デｴW ﾐWWS aﾗヴ ヴWゲヮWIデa┌ﾉ IﾗﾐゲｷSWヴ;デｷﾗﾐ ﾗa ; ┘ﾗﾏ;ﾐげゲ ヮヴｷ┗;I┞ ｷゲ ヮ;ヴ;ﾏﾗ┌ﾐデく 
Acknowledging that CJ involvement pierces the boundary behind which families create and 
build identities - even if the sphere is unsafe - remains vital. The intrusion into private life 
must then be handled with particular sensitivity, recognising that norms that exist following 
public violence need to be modified. Woman 4 explained why it was particularly difficult for 
her to make the transition from her abusive relationship being a private matter to a public 
one. 
けAﾐS ;ﾉゲﾗが Sﾗ ┞ﾗ┌ ﾆﾐﾗ┘ ┘ｴ;デ WﾉゲWが ｷデろゲ WﾏH;ヴヴ;ゲゲﾏWﾐデく Tｴｷゲ ｷゲ ┘ｴ;デ ヮWﾗヮﾉW Sﾗﾐろデ 
understand, like so many people go through it, but no-one will tell you. If you see me 
day to day walking down the street, you would never have been able to tell what my 
ｴﾗﾏW ﾉｷaW ┘;ゲ ﾉｷﾆWぐ H┌デ ｷデろゲ WﾏH;ヴヴ;ゲゲｷﾐｪ デﾗ デWﾉﾉ ヮWﾗヮﾉW ﾉｷﾆWが ﾗｴ ┞W;ｴが ┘Wﾉﾉが ﾏ┞ ﾉｷaW ｷゲ 
crap and every time I go home I don't know whether he's going to beat the shit out 
of me or not. He takes my money and he takes everything I've got and I just have to 
ｪWデ ﾗﾐ ┘ｷデｴ ｷデくげ 
                                                          
1088 Ibid 69. 
1089 Ibid 62. 
1090 Woman 5 did not recall the police taking a statement following this incident but she explained that she felt 
they achieved what she needed them to, namely to make her and her family safe that night.  
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 Hirshmann similarly describes how women are often ashamed of their abuse 
because they have been made to feel responsible for the success of their relationships. She, 
like Woman 4 immediately above, suggests that is why they do not seek help from third 
parties. 1091 Once called upon, criminal justice agents are in a unique position to minimise 
her embarrassment and signpost additional support. With appropriate empathy, the 
intrusion into privacy can be felt less keenly and appreciation that a woman need not feel 
shame and that she is not the only one suffering in this way, can be fostered. Moreover, by 
acting therapeutically, CJ agents can diminish reluctance to call upon the law in the future 
should that be the right thing for that woman to do. 
 The following two extracts are indicative of the ways that sensitive, therapeutic 
treatment of victims by criminal justice agents during the court process can assist the 
woman to feel that the law is with her and not too imposing or remote and distanced to be 
concerned with the particulars of her life. Instead, the following examples show how, by 
treating women respectfully, compassionately and courteously criminal justice agents can 
ヴWS┌IW ; ┘ﾗﾏ;ﾐげゲ ゲWﾐゲW ﾗa HWｷﾐｪ before the law, operating in a sphere separate to herself 
and for the benefit of other people.        
 Having already been through ; ﾏ;ｪｷゲデヴ;デWゲげ Iﾗ┌ヴデ デヴｷ;ﾉが Wﾗﾏ;ﾐ ヱげゲ W┝-partner 
appealed his conviction for his harassment of her. Woman 1 found herself warned to attend 
デｴW Cヴﾗ┘ﾐ Cﾗ┌ヴデ aﾗヴ ;ﾐ ;ヮヮW;ﾉ ｴW;ヴｷﾐｪ SW ﾐﾗ┗ﾗが けIデ ｷゲ S;┌ﾐデｷﾐｪく I ﾏW;ﾐが WゲヮWIｷ;ﾉﾉ┞ ┘ｴWﾐ ┞ﾗ┌ 
ｪWデ デﾗ Cヴﾗ┘ﾐ Cﾗ┌ヴデ ;ﾐS デｴW H;ヴヴｷゲデWヴゲ ;ﾐS ┘ｷデｴ デｴW ┘ｷｪげく “ｴW W┝ヮﾉ;ｷﾐWS デｴ;デ SWゲヮｷデW デｴW a;Iデ 
that the prosecution barrister was clearly busy, he had been able to sit with her and show 
ｴWヴ ｴｷゲ けｴ┌ﾏ;ﾐ ゲｷSWげき  
けTｴW┞ ｴ;┗W デﾗ HW ; IWヴデ;ｷﾐ ヮWヴゲﾗﾐ デﾗ Sﾗ デｴ;デ ﾃﾗHが ﾗH┗ｷﾗ┌ゲﾉ┞く TｴW┞ ﾏ┌ゲデ HW ┗Wヴ┞が デｴW┞ 
;ヴW ┗Wヴ┞ デﾗ┌ｪｴく Iデ ┘;ゲ ゲWWｷﾐｪ デｴ;デ ﾗデｴWヴ ゲｷSWぐ ;ﾐS I ﾆﾐﾗ┘ ｷデ ┘;ゲ ヴｷSｷI┌ﾉous in the 
ゲIｴWﾏW ﾗa デｴｷﾐｪゲぐ H┌デ ｴW ┘;ゲ ｪﾗｷﾐｪ デｴヴﾗ┌ｪｴ ;ﾉﾉ ぷデｴW ヮ;ヮWヴゲ- Woman 1 indicates that 
the barrister sighed and shook his head in disbelief]. You could see he actually felt 
ゲﾗﾏWデｴｷﾐｪ ;Hﾗ┌デ デｴW ゲｷデ┌;デｷﾗﾐ ヴ;デｴWヴ デｴ;ﾐが けI ;ﾏ ｴWヴWく Tｴｷゲ ｷゲ ﾃ┌ゲデ ;ﾐﾗデｴWヴ case. Just 
;ﾐﾗデｴWヴ ﾃﾗHげくげ 
                                                          
1091 N;ﾐI┞ HｷヴゲIｴﾏ;ﾐﾐが けFヴWWSﾗﾏが Pﾗ┘Wヴ ;ﾐS AｪWﾐI┞ ｷﾐ FWﾏｷﾐｷゲデ LWｪ;ﾉ TｴWﾗヴ┞げ ｷﾐ M;ヴｪ;ヴWデ D;┗ｷWゲ ;ﾐS V;ﾐWゲゲ; 
Munro (eds), The Ashgate Research Companion to Feminist Legal Theory (Ashgate 2013) 61. 
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By connecting with Wom;ﾐ ヱ ｷﾐ デｴｷゲ ゲｷﾏヮﾉW H┌デ ヮWヴゲﾗﾐ;ﾉ ┘;┞が け; ﾉｷデデﾉW Hｷデ ﾗa Wﾏヮ;デｴ┞ ﾗヴ 
ゲﾗﾏWデｴｷﾐｪが ｷデ ｪﾗWゲ ; ｴ┌ｪW ┘;┞ぐ I aWﾉデ IﾗﾐaｷSWﾐデ ｷﾐ ｴｷﾏげく   
Woman 4 described a very similar experience in the witness room waiting to give evidence,  
け“ｴW ぷデｴW ┘ﾗﾏ;ﾐ ;デ Iﾗ┌ヴデ aヴﾗﾏ ┗ｷIデｷﾏ ゲ┌ヮヮﾗヴデへ ┘;ゲ ｪﾗﾗSく “ｴW ┘;ゲ ゲﾗヴデ ﾗa ﾉｷﾆWが ゲｴW 
was having a bit of a laugh about it with me, actually. [The prosecutor] was a 
ｪWﾐデﾉWﾏ;ﾐ ┘ｴｷIｴ ｴW ゲ;ｷS デﾗ ﾏWが ﾉｷﾆWが さAヴW ┞ﾗ┌ ﾗﾆ;┞ ｷa ｷデろゲ ; ｪWﾐデﾉWﾏ;ﾐいざ I ;ﾏ ﾉｷﾆWが 
さYWゲが デｴ;デろゲ aｷﾐWざく “ﾗ デｴW┞ Sﾗ デｴｷﾐﾆ ;Hﾗ┌デ デｴﾗゲW デｴｷﾐｪゲく AﾐS ｴW ┘;ゲ ヴW;ﾉﾉ┞ a┌ﾐﾐ┞ ;ゲ 
┘Wﾉﾉぐ ｴ;S ; ﾉ;┌ｪｴく TｴW┞ ゲ;ｷSが さWWろ┗W ヴW;S ｴｷゲ ｴｷゲデﾗヴ┞く JWゲ┌ゲく Pﾗﾗヴ ┞ﾗ┌が ┞ﾗ┌ ｴ;┗W ｴ;S 
デﾗ SW;ﾉ ┘ｷデｴ デｴｷゲ ;ﾉﾉ ﾗ┗Wヴ デｴW ┞W;ヴゲざく I ;ﾏ ﾉｷﾆWが さGﾗSが I ﾆﾐﾗ┘ざく TｴW┞ ﾃ┌ゲデ ﾏ;SW ぐ ﾏW 
feel ﾉｷﾆW ｷデ ┘;ゲﾐげデ ; H;S デｴｷﾐｪく Yﾗ┌ SｷSﾐろデ aWWﾉ ﾃ┌SｪWSく Yﾗ┌ aWﾉデ ｷデ ┘;ゲ ｴ┌ﾏ;ﾐｷゲWSくげ 
 Similarly, another woman spoke of her affirmative experience of giving evidence, via 
live-link, at trial. She did not dwell on the potentially unpleasant process of giving evidence 
but rather her recollection focused on how the witness support staff at court had been 
け;Hゲﾗﾉ┌デWﾉ┞ a;ﾐデ;ゲデｷIげく I ;ゲﾆWS ┘ｴ┞ ゲｴW ｴ;S デｴﾗ┌ｪｴデ デｴW┞ ｴ;S HWWﾐ ゲﾗ ｪﾗﾗS ;ﾐS ゲｴW ゲｷﾏヮﾉ┞ 
ゲデ;デWSが けCﾗﾐ┗Wヴゲ;デｷﾗﾐく Nﾗデ ﾐWIWゲゲ;ヴｷﾉ┞ ;ﾉﾉ ;Hﾗ┌デ デｴW Iﾗ┌ヴデ ｴW;ヴｷﾐｪく Iデ ┘;ゲ just general 
Iﾗﾐ┗Wヴゲ;デｷﾗﾐぐ ;ﾐS デｴW┞ ┘WヴW ヮヴWヮ;ヴWS デﾗ ｪｷ┗W デｴWｷヴ デｷﾏWく OaaWヴWS Sヴｷﾐﾆゲ ;ﾉﾉ デｴW デｷﾏWく Iデ ┘;ゲ 
ﾃ┌ゲデ ; ﾐｷIW W┝ヮWヴｷWﾐIWぐ デﾗ ┘;ﾉﾆ ｷﾐ デｴWヴW ;ﾐS ﾐﾗデ aWWﾉ ﾉｷﾆW I ┘;ゲ HWｷﾐｪ ﾃ┌SｪWSぐ デｴW┞ ﾏ;SW 
┞ﾗ┌ aWWﾉ Iﾗﾏaﾗヴデ;HﾉW ;ﾐS ┘WﾉIﾗﾏWげく Tｴｷゲ aﾗI┌ゲ ﾗﾐ ｴﾗ┘ Iﾗﾏaﾗヴデable she had been made to 
feel waiting to give evidence seemed to dominate the event. She contrasted this positive 
experience with that of the appeal in the same case where there were no victim support 
staff/ volunteers, only court ushers. She felt that thWヴW ｴ;S HWWﾐ けﾏ;ゲゲｷ┗W ヮヴﾗHﾉWﾏゲげ デｴ;デ 
S;┞き けIデ ┘;ゲ ;┘a┌ﾉぐ I Sﾗﾐげデ aWWﾉ ﾉｷﾆW デｴW ヮWﾗヮﾉW I ゲヮﾗﾆW デﾗ ;デ Iﾗ┌ヴデ ┘WヴW ゲ┌ヮヮﾗヴデｷﾐｪ ﾏWが デｴW┞ 
┘WヴW ﾃ┌ゲデ Sﾗｷﾐｪ ; ﾃﾗHぐ Ia I ｴ;S デﾗ ｪｷ┗W W┗ｷSWﾐIW aヴﾗﾏ ;ﾐ┞┘ｴWヴW ;ｪ;ｷﾐが I ┘ﾗ┌ﾉS デヴ;┗Wﾉく I ┘ﾗ┌ﾉS 
go to [town A police station, despite the distance]. I would never do it from [local town B 
Iﾗ┌ヴデへ ;ｪ;ｷﾐくげ H;S ｴWヴ ﾗﾐﾉ┞ W┝ヮWヴｷWﾐIW ﾗa giving evidence been like that of the appeal 
hearing, one wonders if Woman 11 would have ever agreed to give evidence again.  
 If criminal justice agents are to assist women to feel that the law is with them, then 
being aware that they can play a part in transforming victims into survivors is key. Notably 
for Women 1, 4 and 11 above, recalling the respect and thoughtfulness with which they 
were treated by criminal justice agents was poignant not only for the way it facilitated their 
experience of the criminal procedure and the likelihood of their using the criminal courts in 
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the future but also, more broadly, for the way that it contributed to their forward journey. 
H;┗ｷﾐｪ ﾗHﾃWIデｷ┗W けﾗ┌デゲｷSWヴゲげ デヴW;デ デｴWﾏ ;ゲ IヴWSｷHﾉW ┘ｷデﾐWゲゲWゲが ヴWゲヮWIデa┌ﾉﾉ┞ ;ﾐS ┘ｷデｴ 
understanding assisted these women to re-draw their narratives about what had happened 
and allowed them to move towards feeling that the law, and perhaps society generally, was 
with them. 
4 Women けWｷデｴげ the Law: Law as a けPﾗ┘Wヴ ‘Wゲﾗ┌ヴIWげ  
 The following section considers those with the Law. It exposes how charities set up 
to assist victims of domestic abuse encourage women to position themselves to work with 
the law because law can ｴWﾉヮ デﾗ けHヴｷﾐｪ ;Hﾗ┌デ ゲ;デｷゲa;Iデﾗヴ┞ ;ヴヴ;ﾐｪWﾏWﾐデゲ aﾗヴ ﾏ;ﾐ;ｪｷﾐｪ 
Iﾗﾐﾃ┌ｪ;ﾉ ┗ｷﾗﾉWﾐIWげく1092 However, in doing so, it is clear from the primary research that any 
promise that law will achieve a conclusive and beneficial end result for those who position 
themselves with the law can often lead to disappointment. For that reason, it has been 
;ヴｪ┌WS デｴ;デが けｷデ ｷゲ ; ﾏｷゲデ;ﾆW デﾗ ヴWゲﾗヴデ デﾗ デｴW ﾉ;┘ ;ゲ ; ヮ;ﾐ;IW;げ ;ﾐS デｴ;デ ｷﾐゲデW;S けデｴW ﾉ;┘ ﾏ┌ゲデ 
HW ゲWWﾐ ;ゲ ﾃ┌ゲデ ﾗﾐW ﾗa デｴW ﾗデｴWヴ ;┗;ｷﾉ;HﾉW ゲWヴ┗ｷIWゲげく1093 For Carol Smart, going straight to 
aWﾏｷﾐｷゲデ ゲ┌ヮヮﾗヴデ ﾐWデ┘ﾗヴﾆゲ ;ﾐS I┌デデｷﾐｪ ﾗ┌デ デｴW ﾉWｪ;ﾉ けﾏｷSSﾉW ﾏ;ﾐげ ｴﾗﾉSゲ ;ヮヮW;ﾉ ;ゲ ゲｴW 
considers law as ┌ﾐ;HﾉW デﾗ ﾆWWヮ ヮ;IW ┘ｷデｴ ┘ﾗﾏWﾐげゲ ﾉｷ┗WS ヴW;ﾉｷデｷWゲく1094 Moreover, if legal 
intervention fails to cease the abuse as promised, consequences aﾗヴ Hﾗデｴ ┘ﾗﾏWﾐげゲ ｴW;ﾉｷﾐｪ 
and their safety follow. Whilst the exposure in デｴW ヮヴｷﾏ;ヴ┞ ヴWゲW;ヴIｴ ﾗa ﾉ;┘げゲ a;ｷﾉｷﾐｪゲ aﾗヴ 
abused women inherently carries with it demands for ameliorations, it also carries with it a 
cautionary lesson about the need to temper expectations and be realistic about what law 
ﾏｷｪｴデ HW ;HﾉW デﾗ ;IIﾗﾏヮﾉｷゲｴく TｴWゲW aｷﾐSｷﾐｪゲ ;ヮヮW;ヴ デﾗ HW ｷﾐ ﾉｷﾐW ┘ｷデｴ “ﾏ;ヴデげゲ ;ゲゲWゲゲﾏWﾐデ 
デｴ;デ デｴW ヴｷゲﾆゲ ﾗa ｪﾗｷﾐｪ デﾗ ﾉ;┘ I;ﾐ HW ┘ﾗヴデｴ┘ｴｷﾉW ﾗﾐﾉ┞ ｷa デｴW ヴｷゲﾆゲ ;ヴW け;Iﾆﾐﾗ┘ﾉWSｪWS ;ﾐS 
┘WｷｪｴWS ｷﾐ デｴW H;ﾉ;ﾐIWげく1095 
 It can be recalled how Ewick and “ｷﾉHW┞げゲ ﾏﾗSWﾉ ﾗa HWｷﾐｪ with the law described the 
けﾉ;┘ ;ゲ ; ｪ;ﾏWげ デｴ;デ I;ﾐ HW ヮﾉ;┞WS デﾗ ゲWI┌ヴW ﾗﾐWげゲ WﾐS ｪﾗ;ﾉゲく Tｴｷゲ ﾉWｪ;ﾉ IﾗﾐゲIｷﾗ┌ゲﾐWゲゲ 
                                                          
1092 D;┗ｷS FﾗヴSが けPヴﾗゲWI┌デｷﾗﾐ ;ゲ ; VｷIデｷﾏ Pﾗ┘Wヴ ‘Wゲﾗ┌ヴIWぎ A ﾐﾗデW ﾗﾐ Wﾏヮﾗ┘Wヴｷﾐｪ ┘ﾗﾏWﾐ ｷﾐ ┗ｷﾗﾉWﾐデ Iﾗﾐﾃ┌ｪ;ﾉ 
ヴWﾉ;デｷﾗﾐゲｴｷヮゲげ ふヱΓΓヱぶ L;┘ ;ﾐS “ﾗIｷWデ┞ ‘W┗ｷW┘が ンヰンく 
1093 “┌ゲ;ﾐ M;ｷSﾏWﾐデが けTｴW L;┘ろゲ ‘WゲヮﾗﾐゲW デﾗ M;ヴｷデ;ﾉ VｷﾗﾉWﾐIWぎ A Cﾗﾏヮ;ヴｷゲﾗﾐ BWデ┘WWﾐ Eﾐｪﾉ;ﾐS ;ﾐS デｴW USA" 
in John Eekelaar and Sanford Katz (eds), Family Violence: An International and Interdisciplinary (Butterworths 
1978) 110. 
1094 C;ヴﾗﾉ “ﾏ;ヴデが け‘WaﾉWIデｷﾗﾐげ ふヲヰヱヲぶ FWﾏｷﾐｷゲデ LWｪ;ﾉ “デ┌SｷWゲが ヱヶヱが ヱヶヲく 
1095 Smart, Feminism and the Power of Law (n 189) 161. 
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;ヴデｷI┌ﾉ;デｷﾗﾐ ヮヴWゲWﾐデゲ ﾉ;┘ ;ゲ ; けヮﾗゲｷデｷ┗W aヴ;ﾏW┘ﾗヴﾆ ┘ｷデｴ ヴ┌ﾉWゲが デ;IデｷIゲ ;ﾐS ヮﾗゲｷデｷﾗﾐゲげ1096 that 
indｷ┗ｷS┌;ﾉゲ ヮﾉ;┞ デﾗ ┘ｷﾐく TｴWヴW ;ヴW デ┘ﾗ ヮヴﾗHﾉWﾏゲ デｴ;デ ;ヴｷゲW aﾗヴ ;H┌ゲWS ┘ﾗﾏWﾐ aヴﾗﾏ デｴW けﾉ;┘ 
;ゲ ; IﾗﾐデWゲデげ ゲIｴWﾏ;く Fｷヴゲデが デｴW ;ﾐ;ﾉﾗｪ┞ Hヴｷﾐｪゲ ┘ｷデｴ ｷデ デｴW S;ﾐｪWヴ デｴ;デ デｴW けヮﾉ;┞ｷﾐｪげ ｷゲ SﾗﾐW 
for sport or to enjoy the upper hand in a dispute and consequently Cooper cautions that this 
ヴWヮヴWゲWﾐデ;デｷﾗﾐ I;ﾐ SWIWﾐデヴW ﾉ;┘げゲ ゲ┌Hゲデ;ﾐデｷ┗W ﾉWｪｷデｷﾏ;I┞く1097 The characterisation risks 
playing to discourses of female victims as incredible complainants who only involve the law 
unmeritoriously, out of spite or by way of pay back.1098 It seems particularly unfitting within 
the context of the domestic abuse victim who is ﾐﾗデ けヮﾉ;┞ｷﾐｪげ aﾗヴ ヮWヴゲﾗﾐ;ﾉ ;ﾏ┌ゲWﾏWﾐデき aﾗヴ 
her, her ongoing safety is paramount and her meaningful quality of life is in the balance.    
 The second problem of this understanding of being with the law is that it sets an 
expectation that strategic engagement with the law is likely to produce a benefit or end 
result. For abused women encouraged to engage the law, the reality is that frequently it will 
not. Whilst those before the ﾉ;┘ ﾗaデWﾐ ;ﾐデｷIｷヮ;デW ﾉ;┘げゲ ヮﾗデWﾐデｷ;ﾉ デﾗ aヴ┌ゲデヴ;デW- proceeding in 
an impersonal way or making decisions without due consideration of their specific needs- 
those with the law often expect ameliorations and results from the law. The challenge for 
women positioned with the law then is not to become disillusioned should the law not 
produce the desired outcome and to recognise that law might only be part of the process 
solution they seek.       
 For that reason, this project suggests a modified way of conceiving E┘ｷIﾆ ;ﾐS “ｷﾉHW┞げゲ 
with the law paradigm in a move towards applying legal consciousness theory to intimate 
partner abuse. A better understanding of the with the law legal consciousness typology in 
デｴｷゲ IﾗﾐデW┝デが I ┌ヴｪWが ｷゲ デﾗ IﾗﾐIWｷ┗W ﾗa ﾉ;┘ ;ゲ けa;Iｷﾉｷデ;デﾗヴ ;ﾐS ヴWゲﾗ┌ヴIWげく1099 This still describes a 
with the law schema, akin to law as game, but without invoking suggestions of foul play or 
gaming for personal entertainment. It suggests that participants appreciate the value of the 
law insofar as it has both normative and strategic capacities, without invoking suggestions of 
                                                          
1096 Davina CooヮWヴが けLﾗI;ﾉ Gﾗ┗WヴﾐﾏWﾐデ LWｪ;ﾉ CﾗﾐゲIｷﾗ┌ゲﾐWゲゲ ｷﾐ デｴW “ｴ;Sﾗ┘ ﾗa J┌ヴｷSｷaｷI;デｷﾗﾐげ ふヱΓΓヵぶ ヲヲ L;┘ ;ﾐS 
Society 506, 513. 
1097 Ibid 513.     
1098 It is noteworthy here that the CPS only provides for guidance in how to deal with false allegations in two 
types of offences, both concerning predominantly female victims of male violence; rape and domestic abuse. 
Iﾐ Sﾗｷﾐｪ デｴｷゲが ｷデ ;ヮヮW;ヴゲ デｴ;デ デｴW けヮヴﾗHﾉWﾏげ ﾗa デｴW ｷﾐIヴWSｷHﾉW Iﾗﾏヮﾉ;ｷﾐ;ﾐデが ;IIﾗヴSｷﾐｪ デﾗ CP“ ヮﾗﾉｷI┞が ｷゲ ｪWﾐSWヴWSく 
Cヴﾗ┘ﾐ PヴﾗゲWI┌デｷﾗﾐ “Wヴ┗ｷIWが けG┌ｷS;ﾐIW aﾗヴ Cｴ;ヴｪｷﾐｪ PWヴ┗erting the Course of Justice and Wasting Police Time in 
C;ゲWゲ Iﾐ┗ﾗﾉ┗ｷﾐｪ AﾉﾉWｪWSﾉ┞ F;ﾉゲW AﾉﾉWｪ;デｷﾗﾐゲ ﾗa ‘;ヮW ;ﾐSっ ﾗヴ DﾗﾏWゲデｷI AH┌ゲWげ ふヲヰヱΑぶ ;┗;ｷﾉ;HﾉW ;デ 
<https://www.cps.gov.uk/legal-guidance/guidance-charging-perverting-course-justice-and-wasting-police-
time-cases-involving> accessed 7 February 2018. 
1099 Cooper (n 1096) 515. 
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け┘ｷﾐﾐｷﾐｪげ デｴW ｪ;ﾏW ふﾗヴ WﾐSｷﾐｪ デｴW ;H┌ゲWぶ HWｷﾐｪ デｴW WﾐS ﾗa デｴW ﾏ;デデWヴく CﾗﾐゲｷSWヴｷﾐｪ ﾉ;┘ ;ゲ a 
ヴWゲﾗ┌ヴIW ;ﾉゲﾗ W┝ヮヴWゲゲWゲ ﾉ;┘げゲ ヮﾗデWﾐデｷ;ﾉ デﾗ ゲ┌ヮヮﾗヴデ デｴﾗゲW ┘ｴﾗ ゲWWﾆ ｷデ ┘ｷデｴﾗ┌デ ゲ┌ｪｪWゲデｷﾐｪ ｷデ ｷゲ 
all. It ゲ┌ｪｪWゲデゲ ﾉ;┘げゲ ヴﾗﾉW ｷﾐ WS┌I;デｷﾐｪ ヮ;ヴデｷWゲ Hﾗデｴ ﾏﾗヴ;ﾉﾉ┞ ;ﾐS ｷﾐ ヮヴ;IデｷI;ﾉ デWヴﾏゲ ;ﾐS 
ultimately its role in beginning a shift in the balance of power in the relationship. 
 Women in the sample had experience of 3 different charities set up to assist abused 
women and each appears to encourage women to see the law as with them; law both as 
facilitator and resource. The entry point for women accessing these domestic abuse 
Iｴ;ヴｷデｷWゲ ┘;ゲ ﾗaデWﾐ デｴW けﾗﾐW ゲデﾗヮ ゲｴﾗヮげ1100 weekly facility. This is a drop-in service that is 
free and, in one place, offers advice, information and support from various agencies such as 
housing representatives, family solicitors, IDVAs, Cｷデｷ┣Wﾐげゲ AS┗ｷIW ;ﾐS デｴW ヮﾗﾉｷIWく For four of 
the women interviewed, the police had become involved because the woman had accessed 
デｴWｷヴ ﾉﾗI;ﾉ けﾗﾐW-stop-ゲｴﾗヮげく         
 Woman 6 was one such woman and her story illustrates how domestic abuse 
charities encourage women to reposition their legal consciousness to be with law. Prior to 
attending the one stop shop, Woman 6 had only called upon police once before and that 
was during an emergency situation; a particularly violent assault where she had just 
received a serious head injury. She had been able to get away from her husband, lock the 
Sﾗﾗヴ ﾗa デｴW H;デｴヴﾗﾗﾏ ;ﾐS ヴWI;ﾉﾉゲが けI was that upset. I thought, well I've got no-one else to 
ヮｴﾗﾐWく I ┘ｷﾉﾉ ヴｷﾐｪ デｴW ヮﾗﾉｷIWく Tｴ;デ ｷゲ ┘ｴ;デ I SｷSくげ DWゲヮｷデW ｴWヴ ｴ┌ゲH;ﾐS ヮﾉW;Sｷﾐｪ guilty at court 
and being sent to prison, when he assaulted her after his release she did not call the police 
but reported the matter at the hospital. She W┝ヮﾉ;ｷﾐWSが けI ﾆﾐW┘ that I wanted that action on 
ヴWIﾗヴSが ﾃ┌ゲデ ｷﾐ I;ゲW ｷデ W┗Wヴ ｴ;ヮヮWﾐWS ;ｪ;ｷﾐげ H┌デ デｴ;デ ゲｴW SｷS ﾐﾗデ デｴｷﾐﾆ デﾗ ｷﾐ┗ﾗﾉ┗W the police at 
that time because it was not an emergency. Woman 6 was someone typically before the law 
who had only chosen to call the police on the one occasion she found herself in acute 
danger. Being before the law, Woman 6 stated that even after receiving ongoing persistent 
coercive controlling and aggressive behaviour, instead of reporting it to the policeが けｷﾐ デｴW 
end, I went to the one-stop-ゲｴﾗヮ ぐ ｴW ﾆWヮデ デｴヴW;デWﾐｷﾐｪ デﾗ ゲデ;H ﾏW ;ﾐS デｴW┞ ┘WヴW ケ┌ｷデW 
IﾗﾐIWヴﾐWSぐ デｴW┞ ヮ;ゲゲWS ﾏW ﾗﾐ デﾗ デ;ﾉﾆ デﾗ ; ヮﾗﾉｷIWﾏ;ﾐ デｴ;デ ┘;ゲ デｴWヴWげく1101 Despite being 
persuaded that providing an eight page statement to police would likely result in 
ヮヴﾗゲWI┌デｷﾗﾐが ﾐﾗ ヮヴﾗゲWI┌デｷﾗﾐゲ ┘WヴW Hヴﾗ┌ｪｴデ HWI;┌ゲW デｴW W┗ｷSWﾐデｷ;ﾉ デWゲデ ┘;ゲ ﾐﾗデ ﾏWデき けIデ ┘;ゲ 
                                                          
1100 Woman, 1, 2, 3, 5, 6 and 11 spoke of accessing ┗;ヴｷﾗ┌ゲ けﾗﾐW ゲデﾗヮ ゲｴﾗヮげ a;IｷﾉｷデｷWゲく 
1101 Woman 6. 
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ﾃ┌ゲデ ｷﾐゲ┌aaｷIｷWﾐデ W┗ｷSWﾐIWく Tｴ;デげゲ ┘ｴ;デ I ┘;ゲ デﾗﾉSげく “ﾗが ┘ｴｷﾉゲデ Iヴｷﾏｷﾐ;ﾉ ﾉ;┘ I;ﾏW Sﾗ┘ﾐ ;ゲ ; 
barrier to her aid, she was then assisted by the family lawyer at the one-stop-shop to obtain 
a non-molestation order which her husband consistently breached. In repositioning Woman 
6 to use the law to her advantage in an attempt to end his persecution of her, she was 
advised to report to the police eveヴ┞ ｷﾐaヴ;Iデｷﾗﾐ ﾗa デｴW ﾗヴSWヴき けI ヴWIﾗヴS W┗Wヴ┞デｴｷﾐｪく Iろ┗W HWWﾐ 
デﾗﾉS デﾗ ヴWヮﾗヴデ W┗Wヴ┞デｴｷﾐｪが ゲﾗ I ｴ;┗Wくげ1102  
 The three domestic abuse charities referred to in the sample all appeared to 
encourage women to see law and the criminal justice system as available to them. By 
WﾐIﾗ┌ヴ;ｪｷﾐｪ ┘ﾗﾏWﾐ デﾗ ゲWW デｴW ;IIWゲゲｷHｷﾉｷデ┞ ﾗa ﾉ;┘が H;デデWヴWS ┘ﾗﾏWﾐげゲ Iｴ;ヴｷデｷWゲ Iﾗﾐデｷﾐ┌W ; 
ﾉﾗﾐｪゲデ;ﾐSｷﾐｪ デヴ;Sｷデｷﾗﾐ ﾗa SWﾏ;ﾐSｷﾐｪ デｴ;デ デｴW ゲデ;デW ヮヴﾗ┗ｷSWゲ けヮヴ;ｪﾏ;デｷI ヴWゲヮﾗﾐゲWゲげ デﾗ 
Iﾗﾐaヴﾗﾐデｷﾐｪ ┗ｷﾗﾉWﾐIW ;ｪ;ｷﾐゲデ ┘ﾗﾏWﾐ ﾏﾗデｷ┗;デWS H┞ け; ┘ｷSWヴ ヮｴｷﾉﾗゲﾗヮｴ┞ ﾗa aWﾏｷnist inspired 
ゲﾗIｷ;ﾉ Iｴ;ﾐｪWげく1103 L;┘げゲ ヮﾗデWﾐデｷ;ﾉ ;ゲ ; ﾐﾗヴﾏ;デｷ┗W ゲ┞ゲデWﾏ デｴ;デ W┝ヮヴWゲゲWゲ ゲデ;ﾐS;ヴSゲ ﾗa 
HWｴ;┗ｷﾗ┌ヴ ｷゲ ｷﾏヮﾗヴデ;ﾐデ ｴWヴW ;ゲ ┘Wﾉﾉ ;ゲ ﾉ;┘げゲ ゲ┌ヮWヴｷﾗヴ ;┌デｴﾗヴｷデ┞1104 to condemn domestic 
abuse through delivery of sanctions.1105 Great strides have been made by the state, in terms 
of pro-active criminal justice intervention, which recognises that women deserve protection 
;ﾐS Wﾏヮﾗ┘WヴﾏWﾐデく Hﾗ┘W┗Wヴが ｷﾐ ﾉｷﾐW ┘ｷデｴ M;IKｷﾐﾐﾗﾐげゲ ﾗHゲWヴ┗;デｷﾗﾐ デｴ;デ けWケ┌;ﾉｷデ┞ ｷゲ ┗;ﾉ┌ed 
nearly everywhere but practised almost ﾐﾗ┘ｴWヴWげが1106 the following section highlights how 
legal interventions have frequently, for the women in my sample, disappointed and failed to 
ﾉｷ┗W ┌ヮ デﾗ デｴWｷヴ ヮヴﾗﾏｷゲWく Iﾐ ゲﾗ Sﾗｷﾐｪが ┘W ゲWW ｴﾗ┘ ﾉｷHWヴ;ﾉｷゲﾏげゲ ;ゲゲWヴデｷﾗﾐ デｴ;デ ﾉ;┘ I;ﾐ ヮヴﾗ┗ｷSW 
determinacy and solutions by offering principled delivery of legal rules can fall short for 
women, as they ultimately did for Woman 6.  
 4 (i) Limitations of Being けWithげ the Law 
 The following section draws from the experiences of the seven women who had 
supported at least one prosecution and their experience of being with the law. It examines 
                                                          
1102 “ｷﾏｷﾉ;ヴﾉ┞が Wﾗﾏ;ﾐ ヱ IﾗﾐaｷヴﾏWS デｴ;デ デｴW Iｴ;ヴｷデ┞ ゲ┌ヮヮﾗヴデｷﾐｪ ｴWヴ ｴ;S デﾗﾉS ｴWヴ デﾗ けヴWヮﾗヴデ ｷデが ﾃ┌ゲデ デﾗ HW ﾗﾐ デｴW 
ゲ;aW ゲｷSWげく 
1103 Dobash and Dobash, Women, Violence, and Social Change (n 774) 1. 
1104 Ewick and Silbey, The Common Place of Law (n 114) 148. 
1105 Munro, Law and Politics at the Perimeter (n 192) 42. 
1106 Catherine MacKinnon, WﾗﾏWﾐげゲ Lｷ┗Wゲぎ MWﾐげゲ L;┘ゲ (Harvard University Press 2005) 45. 
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tｴW Iヴｷﾏｷﾐ;ﾉ ﾃ┌ゲデｷIW ゲ┞ゲデWﾏげゲ デヴW;デﾏWﾐデ ﾗa デｴWﾏ ;ﾐS ┘ｴWデｴWヴ ｷデ ﾏWデが ヮ;ヴデｷ;ﾉﾉ┞ ﾏWデ ﾗヴ a;ｷﾉWS 
to meet their expectations.1107  
 Of the women who had supported criminal proceedings, none were identifiably 
positioned against the law, nonetheless all spoke without exception about aspects that 
disappointed. It is known that victim satisfaction with the criminal justice system can impact 
emotional well-HWｷﾐｪ ;ﾐS ┗ｷIデｷﾏゲげ デヴW;デﾏWﾐデ H┞ デｴW Iヴｷﾏｷﾐ;ﾉ ﾃ┌ゲデｷIW ゲ┞ゲデWﾏ I;ﾐ HW けan 
ｷﾏヮﾗヴデ;ﾐデ ヮ;デｴ┘;┞ HWデ┘WWﾐ ┗ｷIデｷﾏｷゲ;デｷﾗﾐ ;ﾐS Wﾏﾗデｷﾗﾐ;ﾉ ヴWIﾗ┗Wヴ┞げく1108 Whilst poor 
experiences can notably increase stress or even be experienced as secondary victimisation, 
improved participation and satisfaction can assist healing.1109 Ensuring that women enjoy 
positive experiences of the criminal justice system is paramount to enhance emotional well-
being on the one hand and on the other to ensure that women situate themselves with the 
law so that they feel able to call on it in the future should safety considerations require. A 
poor experience of the criminal justice system may not only result in dissatisfaction for the 
victim but may be more damaging both therapeutically and in terms of future safety. More 
widely, poor experiences might also lead to a loss of confidence in the system for other 
a┌デ┌ヴW ┌ゲWヴゲ ;ﾐS ｴ;┗W デｴW WaaWIデ ﾗa ┌ﾐSWヴﾏｷﾐｷﾐｪ ﾉ;┘げゲ ﾉWｪｷデｷﾏ;I┞く Fヴﾗﾏ ; ﾉWｪ;ﾉ 
consciousness perspective, the effect of a poor experience can have the effect of turning a 
woman against the law.  
 4 (ii) The Importance of Good Communications 
 Receiving inaccurate, unreliable or insufficient information and communications 
from criminal justice agents was a recurring theme. Communications with victims and 
┘ｷデﾐWゲゲWゲ ｴ;┗W HWWﾐ SWゲIヴｷHWS ;ゲ ;ﾐ W┝;ﾏヮﾉW ﾗa ┗ｷIデｷﾏゲげ けヮ;ゲゲｷ┗Wげ ヮ;ヴticipations in criminal 
procedure1110 and have been an area that has been particularly targeted for improvement 
since 2005. This is when witness care units were established and witness care officers 
;ﾉﾉﾗI;デWS デﾗ W┗Wヴ┞ ┗ｷIデｷﾏ ﾗヴ ┘ｷデﾐWゲゲ けデﾗ ゲ┌ヮヮﾗヴデ ;ﾐS ｪ┌ｷSW デhem through the court 
                                                          
1107 Two of the women who did not support prosecutions were clearly positioned against the law and their 
experiences and reflections are developed in the following section. 
1108 M;;ヴデWﾐ K┌ﾐゲデが LｷWﾆW PﾗヮWﾉｷWヴ ;ﾐS EﾉﾉWﾐ V;ヴWﾆ;ﾏヮが けVｷIデｷﾏ “;デｷゲa;Iデｷﾗﾐ ┘ｷデｴ デｴW Cヴｷﾏｷﾐ;ﾉ J┌ゲデｷIW “┞ゲデWﾏ 
and Emotional Recovery: A Systematic and Critical Review of デｴW LｷデWヴ;デ┌ヴWげ ふヲヰヱヵぶ ヱヶふンぶ Tヴ;┌ﾏ;が VｷﾗﾉWﾐIW ;ﾐS 
Abuse 336. See also Lauren BWﾐﾐWデデ C;デデ;ﾐWﾗ ;ﾐS Lｷゲ; GﾗﾗSﾏ;ﾐが けTｴヴﾗ┌ｪｴ デｴW Lens of Therapeutic 
Jurisprudence: The Relationship between Empowerment in the Court System and Well-Being for Intimate 
Partner Violence VｷIデｷﾏゲげ ふヲヰヱヰぶ 25(3) Journal of Interpersonal Violence 481. 
1109 Kunst, Popelier and Varekamp (n 1108) 336.  
1110 Ibid 337. 
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ヮヴﾗIWゲゲげ.1111 Moreover, keeping victims and witnesses informed of the progress of their case 
ｷゲ ｷﾐIﾉ┌SWS ;ゲ ヮ;ヴデ ﾗa デｴW けﾗ┗WヴヴｷSｷﾐｪ ﾗHﾃWIデｷ┗Wげ ﾗa デｴW Iヴｷﾏｷﾐ;ﾉ ヮヴﾗIWS┌ヴW ヴ┌ﾉWゲく1112 Whilst 
some women in the sample expressed satisfaction with communication from their witness 
care officer with respect to information received leading up to giving evidence at trial, 
Woﾏ;ﾐ ヴ W┝ヮﾉ;ｷﾐWS デｴ;デ ┘ｴWﾐが け┞ﾗ┌ ﾉｷ┗W W┗Wヴ┞ S;┞ ﾐﾗデ ﾆﾐﾗ┘ｷﾐｪ ｷa ｷデげゲ ｪﾗｷﾐｪ デﾗ HW ┞ﾗ┌ヴ ﾉ;ゲデが ｷa 
today is the day they are going to kill you. And then you try and do something about it 
;ﾐSぐ┘ｴWﾐ ┞ﾗ┌ ;ヴW ﾐﾗデ ﾉｷゲデWﾐWS デﾗぐ ﾗヴ ﾐﾗ-ﾗﾐW ｷゲ デｴWヴW デﾗ ゲ┌ヮヮﾗヴデ ┞ﾗ┌が ｷデげゲ ヴW;ﾉﾉ┞ ヴW;ﾉﾉ┞ 
SｷaaｷI┌ﾉデぐ “ﾗﾏW ヮWﾗヮﾉW ﾃ┌ゲデ ﾐWWS ; ヮｴﾗﾐW I;ﾉﾉ ﾗﾐIW ; ┘WWﾆ デﾗ ゲ;┞が ヴｷｪｴデが デｴｷゲ ｷゲ ┘ｴWヴW ┘W ;ヴW 
at with this- even if you have made no progress at least you know someone is there trying 
aﾗヴ ┞ﾗ┌くげ “ｴW W┝ヮﾉ;ｷﾐWS デｴ;デ ゲｴW W┝ヮWヴｷWﾐIWS ﾏﾗﾐデｴゲ ﾗa ﾐﾗ Iﾗﾏﾏ┌ﾐｷI;デｷﾗﾐ aヴﾗﾏ ヮﾗﾉｷIW ﾗヴ 
┘ｷデﾐWゲゲ I;ヴW ;ﾐS デｴWﾐ け;ﾉﾉ ﾗa ; ゲ┌SSWﾐ ヮWﾗヮﾉW ┘;ﾐデ デﾗ デ;ﾉﾆ デﾗ ┞ﾗ┌げく A ﾉ;Iﾆ ﾗa ｷﾐaﾗヴﾏ;デｷﾗﾐ 
relayed from witness care was also experienced by Woman 1. She recalled how she had not 
been informed about the possibility of an appeal against conviction and the fact that this 
would require her to give evidence a second time: けHW ;ヮヮW;ﾉWSく B┌デ ;ｪ;ｷﾐが I ┘;ゲ ﾐW┗Wヴ デﾗﾉd, 
I デｴﾗ┌ｪｴデが ﾗﾐIW ｴW ┘;ゲ Iﾗﾐ┗ｷIデWSぐ ｴ;S I ﾆﾐﾗ┘ﾐ ｴW Iﾗ┌ﾉS ;ヮヮW;ﾉが I ┘ﾗ┌ﾉS ｴ;┗W ヮヴWヮ;ヴWS 
ﾏ┞ゲWﾉaが HWI;┌ゲW I ﾆﾐW┘ ｴW ┘ﾗ┌ﾉS ｴ;┗W SﾗﾐWげく  
 Other women found themselves disarmed when not being informed immediately 
;Hﾗ┌デ ; SWaWﾐS;ﾐデげゲ ヴWﾉW;ゲW ﾗﾐ H;ｷﾉ1113 or release from custody.1114 Woman 6 thought that 
Witness Care ┘WヴWが け┗Wヴ┞ ┗Wヴ┞ ｪﾗﾗS ┌ﾐデｷﾉ ｴW ┘;ゲ ヮヴﾗゲWI┌デWS ;ﾐS デｴWﾐ デｴW┞ SｷSﾐろデ ┘;ﾐデ デﾗ 
know. I got nothing once he'd [received a custodial sentence]. He was released and nobody 
told me. I got a knock on my door and it w;ゲ ｴｷﾏげく Wﾗﾏ;ﾐ ヶ ｴ;S IﾉW;ヴﾉ┞ HWWﾐ ┌ﾐヮヴWヮ;ヴWS 
aﾗヴ ｴWヴ ｴ┌ゲH;ﾐSげゲ ヴW-;ヮヮW;ヴ;ﾐIW ;ﾐS IｴｷSWS ｴWヴゲWﾉa ;Hﾗ┌デ ｴWヴ ヴWゲヮﾗﾐゲWが けTｴW┞ ;ﾉﾉ ゲ;ｷS I ┘;ゲ 
ヴW;ﾉﾉ┞ ゲデ┌ヮｷS aﾗヴ ｴ;┗ｷﾐｪ ｴｷﾏ H;Iﾆく I ;ﾏ ; ゲ┌IﾆWヴ aﾗヴ ; ゲﾗH ゲデﾗヴ┞が ;ヴWﾐろデ Iい I I;ﾐろデ ｴWﾉヮ ﾏ┞ゲWﾉaげく 
Had she been told in ;S┗;ﾐIW ﾗa ｴWヴ ヮWヴヮWデヴ;デﾗヴげゲ ヴWﾉW;ゲW S;デWが ﾗﾐW ┘ﾗﾐSWヴゲ ┘ｴ;デ 
protections she might have been able to put in place in readiness. 
 The sample also drew out a number of examples where police officers had erred in 
communicating with victims. These centred on a tendency to set overly high expectations 
;Hﾗ┌デ ┘ｴ;デ Iﾗ┌ﾉS HW ;IｴｷW┗WS aヴﾗﾏ ゲ┌ヮヮﾗヴデｷﾐｪ ; ヮヴﾗゲWI┌デｷﾗﾐく H;┗ｷﾐｪ HWWﾐ けデ;ﾉﾆWS ヴﾗ┌ﾐSげ H┞ 
                                                          
1111 Cヴﾗ┘ﾐ PヴﾗゲWI┌デｷﾗﾐ “Wヴ┗ｷIWが けVｷIデｷﾏゲ ;ﾐS ┘ｷデﾐWゲゲWゲげ ;┗;ｷﾉ;HﾉW ;デ 
<http://www.cps.gov.uk/southwest/victims_and_witnesses/> accessed 8 December 2017. 
1112 Rule 1.1(2)(d) of The Criminal Procedure Rules 2015 available at 
<https://www.legislation.gov.uk/uksi/2015/1490/article/1.1/made> accessed 11 December 2017. 
1113 Woman 4. 
1114 Woman 5. 
224 
 
police into making a statement about the offences committed against her, the police told 
Woman 3 that charges of Assault Occasioning Actual Bodily Harm would be brought against 
her husband. However, no prosecution was ever brought because the charging lawyer 
assessed that the physical abuse amounted to a series of common assault level offences and 
the complaint had been being made outside of statutory charging time limits for summary 
proceedings.1115 Woman 3 explained that when she realised no action would be taken 
against her abuserが けIデ ┘;ゲ ﾃ┌ゲデ ヴW;ﾉﾉ┞ Sｷゲ;ヮヮﾗｷﾐデｷﾐｪぐ デﾗ ｴ;┗W デｴ;デ ;ゲゲ┌ヴ;ﾐIW aヴﾗﾏ ;ﾐ ﾗaaｷIWヴ 
デﾗ ゲ;┞ デｴ;デが さTWﾉﾉ ┌ゲ W┗Wヴ┞デｴｷﾐｪ ;ﾐS ┘W ┘ｷﾉﾉ ｪWデ ｴｷﾏざ デﾗ デｴWﾐ ﾐﾗデ ｴ;┗W ;ﾐ┞デｴｷﾐｪ ぷIｴ;ヴｪWSへ 
really put me in a really vulnerable situation. So yes, I did find that quite difficult because I 
SｷS aWWﾉ ﾉWデ Sﾗ┘ﾐげく  
 Another woman recalled making a statement to police because she had been told by 
an officer at the one-stop-ゲｴﾗヮ デｴ;デ けさIげﾏ a;ｷヴﾉ┞ ゲ┌ヴW ┘W I;ﾐ ;ヴヴWゲデ ｴｷﾏ ;ﾐS ┘W I;ﾐ ヮ┌デ ｴｷﾏ 
ｷﾐ ヮヴｷゲﾗﾐ aﾗヴ ┘ｴ;デ ｴW ｷゲ Sﾗｷﾐｪ デﾗ ┞ﾗ┌ざげく1116 Whilst the perpetrator was duly arrested and 
interviewed he was released the same day on bail pending further enquiries which she had 
not been anticipating. Whilst there were police bail conditions in place not to contact her, 
ｴW ヮヴﾗIWWSWS デﾗ デW┝デ ｴWヴ けﾉｷﾆW ヵヰ デｷﾏWゲ ; S;┞げ ;ﾐS ┘ｴｷﾉゲデ ｴW ┘;ゲ Hヴﾗ┌ｪｴデ HWaﾗヴW デｴW Iﾗ┌ヴデ 
for breach of bail, he was quickly readmitted to bail. Ultimately no charges were brought 
HWI;┌ゲW けｷデ ┘;ゲ H;ゲｷI;ﾉﾉ┞ ｴｷゲ ┘ﾗヴS ;ｪ;ｷﾐゲデ ﾏｷﾐW ;ﾐS ｴW SWﾐｷWS ｷデぐ H┌デ デｴW┞ ぷｴ;Sへ デﾗﾉS ﾏW 
デｴ;デ デｴW┞ ;Iデ┌;ﾉﾉ┞ Iﾗ┌ﾉS ぷヮヴﾗゲWI┌デWへげく Iデ ｷゲ IﾉW;ヴ that overpromising by the police can leave 
women in a weakened position as they are given a legitimate expectation that a certain 
Iﾗ┌ヴゲW ﾗa ;Iデｷﾗﾐ ┘ｷﾉﾉ aﾗﾉﾉﾗ┘く Wｷデｴﾗ┌デ ヮヴﾗヮWヴ ;┘;ヴWﾐWゲゲ ﾗa デｴW ヮﾗゲゲｷHｷﾉｷデ┞ デｴ;デ けﾐﾗ a┌ヴデｴWヴ 
;Iデｷﾗﾐげ I;ﾐ HW デ;ﾆWﾐ H┞ ヮﾗﾉｷIWが ┘ﾗﾏWﾐ ﾏ;┞ a;ｷﾉ デﾗ デ;ﾆW ;ﾉデWヴﾐ;デｷ┗W ;Iデｷﾗﾐ デﾗ ﾆWWヮ デｴWﾏゲWﾉ┗Wゲ 
safe.  
 Instead, as outlined in Chapter Two, by recognising that we are all vulnerable and 
that, as agents of the state, police must be responsive in ways that build resilience,1117 a 
more realistic and sensitive dialogue might be encouraged. Moreover, it has been shown 
that a thoughtless initial response by police can make a difference to the victim in terms of 
                                                          
1115  Magistrates Court Act 1980, s127 imposes the statutory limitation of 6 months from incident to charge. 
This experience occurred prior to the availability of Serious Crime Act 2015, s76 (an either-way offence) which 
legislated against controlling or coercive behaviour amongst intimates. A series of common assault offences 
might now be chargeable after the statutory 6 month time limit under the new offence. 
1116 Woman 6. 
1117 FｷﾐWﾏ;ﾐが けTｴW V┌ﾉﾐWヴ;HﾉW “┌HﾃWIデ ;ﾐS デｴW ‘Wゲヮﾗﾐゲｷ┗W “デ;デWげ ふﾐ ヱΒヲぶ ヲヵヱく 
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developing a negative emotional state.1118 Charities wishing to encourage use of law and a 
with the law positioning must therefore pay heed to the impact of such overpromising on 
women, ensuring that sufficient caveats are put in place when explaining what might 
happen. Poor advice in this regard could play into her legal consciousness positioning and 
move her towards being against the law. The consequences of being against the law are 
discussed in detail below but they might include deterring women from engaging 
emergency protection, contributing to a sense that she is alone and cannot change the 
status quo or missed opportunities for state actors to assist women in recognising 
victimhood and making steps towards safety. Fヴﾗﾏ デｴW ヮWヴゲヮWIデｷ┗W ﾗa デｴW けﾉｷ┗WS ゲ┌HﾃWIデげ 
described in Chapter Two, being against the law diminishes her range of options 
(capabilities) from which to choose a life path.  
 4 (iii) Experiencing the Court Process 
 け“WIﾗﾐS;ヴ┞ ┗ｷIデｷﾏｷゲ;デｷﾗﾐげ SWゲIヴｷHWゲ ｴﾗ┘ ┗ｷIデｷﾏゲ I;ﾐ HW ;aaWIデWS H┞ デｴW ┘;┞ゲ ｷﾐ ┘ｴｷIｴ 
others respond to them.1119 “ヮWIｷaｷI;ﾉﾉ┞が デｴW ヮｴヴ;ゲW I;ヮデ┌ヴWゲ デｴW ﾐﾗデｷﾗﾐ デｴ;デ けヮﾗﾗヴ 
デヴW;デﾏWﾐデ ┘ｷデｴｷﾐ デｴW Iヴｷﾏｷﾐ;ﾉ ﾃ┌ゲデｷIW ゲ┞ゲデWﾏ ﾏ;┞ Iﾗﾐゲデｷデ┌デW ; ヴW┗ｷIデｷﾏｷゲ;デｷﾗﾐげく1120 If it is a 
humanitarian duty of the state to effectively protect its people,1121 ensuring a better 
デヴW;デﾏWﾐデ ﾗa ┘ｷデﾐWゲゲWゲ H┞ ┘ｴ;デ ｷゲ I;ﾉﾉWS けヮヴﾗIWS┌ヴ;ﾉ ﾃ┌ゲデｷIWげ1122 is key. Fair and respectful 
ヮヴﾗIWゲゲWゲ I;ﾐ Wﾐｴ;ﾐIW ヮWヴIWヮデｷﾗﾐゲ ﾗa ﾉ;┘げゲ ﾉWｪｷデｷﾏ;I┞ ;ﾐS ヮ┌HﾉｷI デヴ┌ゲデく The following 
section outlines victim satisfaction of court procedure showing how poor CJ responses can 
mean victims try to avoid the process because of perceptions that the process is a nuisance 
or, more seriously, traumatic.1123  
 Aside from the concerns relating to communications with victims described above, 
women reported other factors about the court process that took its toll on them. These 
ranged from the anxiety associated with waiting for proceedings, the apparent complexity 
of the process to the strain of providing a victim personal statement.  
                                                          
1118 M;;ヴデWﾐ K┌ﾐゲデが LｷWﾆW PﾗヮWﾉｷWヴ ;ﾐS EﾉﾉWﾐ V;ヴWﾆ;ﾏヮが けVｷIデｷﾏ “;デｷゲa;Iデｷﾗﾐ ┘ｷデｴ デｴW Cヴｷﾏｷﾐ;ﾉ J┌ゲデｷIW “┞ゲデWﾏ 
and Emotional Recovery: A Systematic and Critical Review of the LiteratuヴWげ ふヲヰヱヵぶ ヱヶふンぶ Tヴ;┌ﾏ;が VｷﾗﾉWﾐIW ;ﾐS 
Abuse 336, 355. 
1119 Rob Mawby and Sandra Walklate, Critical Victimology (Sage 1994) 33. 
1120 Hall (n 76) 5.   
1121 J;ﾐ V;ﾐ Dｷﾃﾆ ;ﾐS M;ヴI GヴﾗWﾐｴ┌ｷﾃゲWﾐが けA Gﾉ;ゲゲ H;ﾉa F┌ﾉﾉ ﾗヴ ; Gﾉ;ゲゲ H;ﾉa Eﾏヮデ┞いぎ Oﾐ デｴW IﾏヮﾉWﾏWﾐデ;デｷﾗﾐ ﾗa 
デｴW EUげゲ VｷIデｷﾏげゲ DｷヴWIデｷ┗W ヴWｪ;ヴSｷﾐｪ PﾗﾉｷIW ‘WIWヮデｷﾗﾐ ;ﾐS “ヮWIｷ;ﾉｷ┣WS “┌ヮヮﾗヴデげ ｷﾐ “;ﾐSヴ; W;ﾉﾆﾉ;デW ふWSぶが 
Handbook of Victims and Victimology (Routledge 2018) 281. 
1122 Tﾗﾏ T┞ﾉWヴが けPヴﾗIWS┌ヴ;ﾉ J┌ゲデｷIWが LWｪｷデｷﾏ;I┞が ;ﾐS デｴW EaaWIデｷ┗W ‘┌ﾉW ﾗa L;┘げ (2003) 30 Crime and Justice 283.  
1123 Mawby and Walklate (n 1119) 33. 
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 It was clear from the sample that minimising delays in proceedings would have the 
effect of reducing associated stress. For Woman 1, proceedings had been lengthy due to a 
double booking at court on the day oa デヴｷ;ﾉが S┌W デﾗ ;ﾐ ;ヮヮW;ﾉ ;ﾐS S┌W デﾗ デｴW SWaWﾐS;ﾐデげゲ 
a;ｷﾉ┌ヴW デﾗ ;デデWﾐS Iﾗ┌ヴデ ﾗﾐ デ┘ﾗ ﾗII;ゲｷﾗﾐゲく “ｴW SWゲIヴｷHWS デｴW ヮヴﾗIWゲゲ ;ゲが けE┝デヴWﾏWﾉ┞ ゲデヴWゲゲa┌ﾉく 
Iデげゲ ;ﾉﾉ デｴW ┘;ｷデｷﾐｪく LｷﾆW I ゲ;ｷSが ┞ﾗ┌ ｪWデ ┞ﾗ┌ヴゲWﾉa ;ﾉﾉ ヮゲ┞IｴWS ┌ヮが ;ゲ ┞ﾗ┌ I;ﾐ W┗Wヴ HWが ;ﾐS デｴWﾐ ｷデ 
SﾗWゲﾐげデ ｴ;ヮヮWﾐげく Wﾗﾏ;ﾐ ヱ SWIｷSWS デｴ;デが SWゲヮｷデW ｴ;┗ｷﾐｪ ﾃ┌ゲデ ;IｴｷW┗WS ; ゲ┌IIWゲゲa┌ﾉ 
conviction on appeal, when a further incident took place whilst awaiting sentence, not to 
report the matter to police. けI デｴﾗ┌ｪｴデが ｴWヴW ┘W ｪﾗく Iデげゲ ﾏ┞ ┘ﾗヴS ;ｪ;ｷﾐゲデ ｴｷゲ ;ｪ;ｷﾐく Iデげゲ ｪﾗｷﾐg 
デﾗ HW Iﾗ┌ヴデく Iデげゲ ｪﾗｷﾐｪ デﾗ HW ; デヴｷ;ﾉく Iデげゲ ｪﾗｷﾐｪ デﾗ HW ;ﾐ ;ヮヮW;ﾉく I I;ﾐげデ ゲデ;ﾐS ;ﾐﾗデｴWヴ ┞W;ヴ ﾗa 
デｴｷゲく Iデ SｷSﾐげデ ゲWWﾏ a;ｷヴ ﾗﾐ ﾏWく Iデ SｷSﾐげデ ゲWWﾏ a;ｷヴ ﾗﾐ ﾏ┞ IｴｷﾉSヴWﾐが HWI;┌ゲW ｴﾗ┘W┗Wヴ ﾏ┌Iｴ 
┞ﾗ┌ デヴ┞ ;ﾐS ｴｷSW ｷデ ;ﾐS I;ヴヴ┞ ﾗﾐ ;ゲ ﾐﾗヴﾏ;ﾉが ┞ﾗ┌ I;ﾐげデが HWI;┌ゲW ｷデ ｷゲ ;aaWIデｷﾐｪ ┞ﾗ┌く I ┘;ゲﾐげデ 
sleeping. I was really teary. I was on anti-SWヮヴWゲゲ;ﾐデゲくげ  
 This woman commented that she was also confused about what had happened to 
conclude the criminal proceedings. She understood that her perpetrator had been sent to 
prison but she did not know ┘ｴ┞が け;ゲ I ゲ;┞ I Sﾗﾐげデ ﾆﾐﾗ┘ ｷa ｴW ┘;ゲ aﾗ┌ﾐS ｪ┌ｷﾉデ┞く I Sﾗﾐげデ ﾆﾐﾗ┘ ｷa 
ｴW ヮﾉW;SWS ｪ┌ｷﾉデ┞く I Sﾗﾐげデ ;Iデ┌;ﾉﾉ┞ ﾆﾐﾗ┘ ┘ｴ;デW┗Wヴ ｴ;ヮヮWﾐWSく AﾐS デｴ;デげゲ ; Hｷデ ゲデヴ;ﾐｪWく I 
┘;ゲﾐげデ W┗Wﾐ ヱヰヰХ ┘ｴ;デ デｴW┞ ﾏW;ﾐデ ;Hﾗ┌デ デｴW ゲWﾐデWﾐIWくげ Gｷ┗ｷﾐｪ ヮヴﾗヮWヴ ｷﾐaﾗヴﾏ;デｷﾗﾐ about 
the offence charged, how the defendant pleaded and why they were sent to prison would 
assist in understanding unfamiliar processes. It could also be crucial for the victim in terms 
of understanding what behaviours had been punished and how. This type of information 
would assist her in making sense of the abuse, support her in reporting future criminal 
behaviours thereby building her resilience, as understood by vulnerability theory, for the 
future. 
 Finally, women spoke of the demands of providing a victim personal statement. Of 
the women who had provided a statement, all could appreciate the merits of doing so 
(giving the sentencing judge insight into the impact of the offending). However, two spoke 
of how the statement was hard to write because it was draining and upsettingげが1124 because 
it forced one to けヴW-ﾉｷ┗Wげ1125 the abuse again. Woman 4 explained that she felt able to write 
デｴW ゲデ;デWﾏWﾐデ HWI;┌ゲW ﾗ┗Wヴ デｴW ┞W;ヴゲ ゲｴW ｴ;S ｪヴﾗ┘ﾐ ゲデヴﾗﾐｪが けH┌デ aﾗヴ ﾗデｴWヴ ヮWﾗヮﾉW ; 
personal statement can also be embarrassing. You are giving the person the knowledge that 
                                                          
1124 Woman 4. 
1125 Woman 1. 
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デｴW┞ ｴ;┗W ヴ┌ｷﾐWS ┞ﾗ┌く “ﾗﾏW ヮWﾗヮﾉW ぷヮWヴヮWデヴ;デﾗヴゲへ ｪWデ ; ﾆｷIﾆ ﾗ┌デ ﾗa デｴ;デ ;ﾐS デｴ;デげゲ デｴW 
ヮヴﾗHﾉWﾏげく Oﾐ H;ﾉ;ﾐIW ｴﾗ┘W┗Wヴが デｴﾗゲW ｷﾐ デｴW ゲ;ﾏヮﾉW ┘ｴﾗ ヮヴﾗ┗ｷSWS ; ┗ｷIデｷﾏ ヮWヴゲﾗﾐ;ﾉ 
statement felt that the opportunity had been positive. One woman had even chosen to 
attend court to read out her victim personal statement in person at the sentencing hearing 
and described the experience as an opportunity to show her abuser that she was strong 
enough to stand up to him.1126 For this woman, a beneficial mental health outcome resulted 
because she felt that both her wish to read the statement and the contents itself had been 
heard. The strength she gained from this speaks to self-determination theory outlined as 
ヮ;ヴデ ﾗa デｴW けﾉｷ┗WS ゲ┌HﾃWIデげ ｷﾐ Cｴ;ヮデWヴ T┘ﾗく 
 4 (iv) SWﾐデWﾐIｷﾐｪ O┌デIﾗﾏWゲぎ A VｷIデｷﾏげゲ Perspective 
 Women in the primary research expressed dismay with the probation service. 
Specifically, there was concern about the effectiveness of the Integrated Domestic Abuse 
Programme (IDAP) run by the probation service. The course had been undertaken by four of 
the perpetrators in the sample. Officially, the programme reportedly delivers a 13.3% 
reduction in recidivism in the following 2 years.1127 All 4 of the women in the sample whose 
partners had undergone the order however reported that the programme had done nothing 
デﾗ Iｴ;ﾐｪW デｴWｷヴ ヮWヴヮWデヴ;デﾗヴげゲ HWｴ;┗ｷﾗ┌ヴく Wﾗﾏ;ﾐ ヱ ;ﾉゲﾗ W┝ヮヴWゲゲWS ┌ヮゲWデ ;ﾐS 
disappointment with the probation service when the probation service contacted her asking 
her to take part in restorative justice in respect of the man who had obsessively stalked her. 
She felt on that occasion there had been a lack of attention paid to the particulars of the 
case, and that she aﾗ┌ﾐSが けﾐﾗデ ;ヮヮヴﾗヮヴｷ;デW ;デ ;ﾉﾉげ ;ﾐS ┘ｴｷIｴ ｴ;S IﾉW;ヴﾉ┞ I;┌ゲWS ｴWヴ Sｷゲtress. 
 For others, more generally, there was a perceived leniency in sentencing outcomes, 
けｴﾗ┘ ﾏ;ﾐ┞ デｷﾏWゲ SﾗWゲ ; ヮWヴゲﾗﾐ ｴ;┗W デﾗ HW ｪｷ┗Wﾐ ; Iﾗﾏﾏ┌ﾐｷデ┞ ﾗヴSWヴ HWaﾗヴW ゲﾗﾏWﾗﾐW ゲ;┞ゲが 
さﾐﾗが ┞ﾗ┌げ┗W ｴ;S ┞ﾗ┌ヴ Iｴ;ﾐIW ;ﾐS Wﾐﾗ┌ｪｴ ｷゲ Wﾐﾗ┌ｪｴ ﾐﾗ┘ざいげ1128 Woman 2 was of the view 
that her perpetrator repeatedly escaped prison because he had a mortgage and a good job. 
She suggested that for someone like him (someone who might ordinarily be considered 
                                                          
1126 Tｴｷゲ ┘;ゲ けWﾗﾏ;ﾐ ヱヲげ ┘ｴﾗゲW ;┌Sｷﾗ ヴWIﾗヴSｷﾐｪ a;ｷﾉWS H┌デ ;Hﾗ┌デ ┘ｴﾗﾏ HヴｷWa ﾐﾗデWゲ ｴ;S HWWﾐ デ;ﾆWﾐ H┞ デｴW 
researcher. 
1127 N;デｷﾗﾐ;ﾉ OaaWﾐSWヴ M;ﾐ;ｪWﾏWﾐデ “Wヴ┗ｷIWが けAﾐ O┌デIﾗﾏW E┗;ﾉ┌;デｷﾗﾐ ﾗa デｴW IﾐデWｪヴ;ted Domestic Abuse 
Pヴﾗｪヴ;ﾏﾏW ふIDAPぶ ;ﾐS Cﾗﾏﾏ┌ﾐｷデ┞ DﾗﾏWゲデｷI VｷﾗﾉWﾐIW Pヴﾗｪヴ;ﾏﾏW ふCDVPぶげ ふHM“O ヲヰヱヵぶ ;┗;ｷﾉ;HﾉW ;デ 
<https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/449008/outcome-
evaluation-idap-cdvp.pdf> accessed 12 December 2018. 
1128 Woman 2. 
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before the law) a custodial sentence would serve as a wake-up call and future deterrent. 
However, of the four women interviewed whose partners were imprisoned as a result of 
their domestic abuse offending, all four men had, on release, continued their abuse. 
Pertinently perhaps, all four of those men had a history of involvement, as defendants, with 
the criminal justice system and all four had previously served custodial sentences for other 
matters. This suggests that these men, described by their partners in terms of being 
positioned against the law, did not consider imprisonment something to fear or to seek to 
avoid, more it was seen as an inevitable part of life. This observation is discussed more fully 
below. 
 Another outcome available at sentencing is the restraining order.1129 An order 
typically includes a condition prohibiting the defendant from contacting the victim directly 
or indirectly. Breach of such an order carries with it a maximum sentencing option of five 
years imprisonment.1130 Exasperation was overwhelmingly expressed by the seven women 
in the sample whose partners had received a criminal restraining order (or who had earlier 
obtained a civil non-molestation order1131ぶく けWｴ;デげゲ デｴW ヮﾗｷﾐデ ぷﾗa ;ﾐ ﾗヴSWヴへい Iデげゲ ; ヮｷWIW ﾗa 
ヮ;ヮWヴ ;ﾐS I ﾏｷｪｴデ ;ゲ ┘Wﾉﾉ ヮ┌デ ｷデ ｷﾐ デｴW Hｷﾐげく1132 The way デｴ;デ デｴW ﾗヴSWヴげゲ ｷﾏヮﾗゲｷデｷﾗﾐ ;ﾐS 
subsequent breaches impactWS ┘ﾗﾏWﾐげゲ ゲWﾐゲW ﾗa ｴWﾉヮﾉWゲゲﾐWゲゲ ┘;ゲ ﾏ;ヴﾆWS ;ﾐS ヴ;ﾐ Iﾗ┌ﾐデWヴ 
to the intended effect of affording her protection and a reassertion of control in the 
relationship.1133 TｴWヴW ┘WヴW デｴヴWW ヴW;ゲﾗﾐゲ ┘ｴ┞ Iﾗ┌ヴデ ﾗヴSWヴゲ ゲWWﾏWS デﾗ W┝;IWヴH;デW ┘ﾗﾏWﾐげゲ 
sense of vulnerability or powerlessness. First, for a minority of the women there was a sense 
that action would not be taken by police in relation to breaches for want of evidence. 
Wﾗﾏ;ﾐ ヶ SWゲIヴｷHWS デｴW ヮﾗﾉｷIW ヴWゲヮﾗﾐゲW デﾗ デｴW HヴW;IｴWゲ ;ゲ HWｷﾐｪが けN;aa ;ﾉﾉが ヴW;ﾉﾉ┞が けデｴWヴWろゲ 
nothinｪ ぷ┘Wへ I;ﾐ Sﾗげ ｷゲ H;ゲｷI;ﾉﾉ┞ ┘ｴ;デ I ;ﾏ ｪWデデｷﾐｪぐ Iデろゲ ヴW;ﾉﾉ┞ ｪWデデｷﾐｪ ﾏW Sﾗ┘ﾐくげ Wﾗﾏ;ﾐ ヶ 
described the ways in which the associated stress of feeling powerless was significantly 
impacting her physical health. For another woman, her concern was less about police 
                                                          
1129 A restraining order is available on conviction, or equally on acquittal ┘ｴWヴW ｷデ ｷゲ SWWﾏWS けﾐWIWゲゲ;ヴ┞げぎ 
Protection from Harassment Act 1997, s5. 
1130 Domestic Violence, Crime and Victims Act 2004, s1(5)a. 
1131 Civil orders can be obtained by virtue of Family Law Act 1996, s42(2) or s45(1) (ex parte applications). 
1132 Woman 4. 
1133 Wﾗﾏ;ﾐ ヱが けHW ﾃ┌ゲデ デﾗデ;ﾉﾉ┞ ｷｪﾐﾗヴWS デｴW ﾗヴSWヴゲげき Wﾗﾏ;ﾐ ヲが けHW ┘;ゲ ﾆｷﾐS ﾗa ｴ;ヴ;ゲゲｷﾐｪ ﾏWが HヴW;Iｴｷﾐｪ デｴW 
ﾗヴSWヴげき Wﾗﾏ;ﾐ ンが けI WﾐSWS ┌ヮ ｪWデデｷﾐｪ ; ﾐﾗﾐ-molestation order and that was breached several times.. so he got 
; ヴWゲデヴ;ｷﾐｷﾐｪ ﾗヴSWヴくく ｴWげゲ ﾐW┗Wヴ ゲWヴ┗WS ;ﾐ┞ デｷﾏWげぎ Wﾗﾏ;ﾐ ヴ が ヵ ;ﾐS ヶ IﾗﾐaｷヴﾏWS ヴWヮW;デWS HヴW;IｴWゲ, whilst 




inaction due to lack of evidence and more that police would fail or had previously failed to 
take breaches seriously.1134 
 The second reason court restraining orders caused distress to women was the sense 
that any actioned breach would result in or, in their experience, had already resulted in the 
ヮWヴヮWデヴ;デﾗヴ HWｷﾐｪ ヴWﾉW;ゲWS ┘ｷデｴﾗ┌デ IﾗﾐゲWケ┌WﾐIW デﾗ ｴｷﾏく Wﾗﾏ;ﾐ ヴ ゲ┌ｪｪWゲデWS デｴ;デが けW┗Wﾐ 
┘ｴWﾐ ┞ﾗ┌げ┗W ｪﾗデ デｴ;デ ヴWゲデヴ;ｷﾐｷﾐｪ ﾗヴSWヴが デｴW┞ HヴW;ﾆ ｷデ ﾗﾐIWが デｴW┞ ;ヴW ゲデｷﾉﾉ ヴWﾉW;ゲWSく TｴW┞ 
break it twice, they are still releasedぐ ;ﾐS ゲﾗﾏWﾗﾐW I;ﾐが ┞ﾗ┌ ﾆﾐﾗ┘が HW;デ デｴW Iヴ;ヮ ﾗ┌デ ﾗa ┞ﾗ┌ 
;ﾐS デｴW┞ ;ヴW ゲデｷﾉﾉ ヴWﾉW;ゲWSぐ TｴWﾐ デｴW┞ ぷデｴW ヮWヴヮWデヴ;デﾗヴへ ﾆﾐﾗ┘ゲ ｴﾗ┘ ┗┌ﾉﾐWヴ;HﾉW ┞ﾗ┌ ;ヴWく Yﾗ┌ 
;ヴW デｴW ┗┌ﾉﾐWヴ;HﾉW ﾗﾐW ┘ｴﾗ ｷゲ ﾉｷﾆWが さ┘ｴWヴW SﾗWゲ ｷデ WﾐSいざげく Wﾗﾏ;ﾐ ヱヱ ;ｪヴWWS デｴ;デ ｴWヴ W┝-
partner breached the ordWヴ HWI;┌ゲWが けｴW ﾆﾐﾗ┘ゲ ｴW I;ﾐ ｪWデ ;┘;┞ ┘ｷデｴ ゲデ┌aaぐ ぷﾗﾐIW Iﾗﾐ┗ｷIデWS 
of breaching the order twice] all he got was a restraining order to stay in place and a court 
aｷﾐWげく  
 The third reason that court orders had the effect of making women feel 
disempowered was that for a significant number of the women, reporting any breach of the 
order would have the anticipated effect of aggravating the ex-partner, putting herself at 
increased risk,  
けIa デｴW┞ ┘Wﾐデ ヴﾗ┌ﾐS ;ﾐS ゲ;ｷS デﾗ ｴｷﾏが ┘Wげ┗W ｴ;S ; ヴWヮﾗヴデ デｴ;デ ┞ﾗ┌げ┗W HヴW;IｴWS the 
ﾗヴSWヴが デｴW┞ Sﾗﾐげデ Sﾗ ;ﾐ┞デｴｷﾐｪ W┝IWヮデ ; ゲﾉ;ヮ ﾗﾐ デｴW ┘ヴｷゲデが さSﾗﾐげデ Sﾗ ｷデ ;ｪ;ｷﾐざく HW 
would go mad and god knows what he would do. It was easier not to report it to 
ヮﾗﾉｷIWが HWI;┌ゲW ﾐﾗデｴｷﾐｪ ┘;ゲ ｪﾗｷﾐｪ デﾗ ｴ;ヮヮWﾐくげ1135  
Women 4, 6 and 11 also suggested that more than the order merely being ineffectual (and 
therefore the harassment continuing as before) its imposition had the counter effect of 
;ﾐデ;ｪﾗﾐｷゲｷﾐｪ デｴWｷヴ ;ゲゲ;ｷﾉ;ﾐデげゲ HWｴ;┗ｷﾗ┌ヴく The risks associated with being either before or 
with law are clearly evidenced here. 
 Despite the order having identifiable problems of enforcement, ineffective penal 
outcomes and the possibility of triggering aggressive behaviour, women found themselves 
ｷﾐ ; ケ┌;ﾐS;ヴ┞が けBヴW;ﾆｷﾐｪ ; ﾐﾗﾐ-molestation order is nothing to him. I am really worried 
                                                          
1134 The view that the police would not take the breach seriously was expressed only by Woman 2 who 
recounted her experience from some 7/8 years previously. She was also someone identified as being situated 
けagainstげ ﾐﾗデ け┘ｷデｴげ the law, as discussed in detail below.  
1135 Woman 2.  
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;Hﾗ┌デ ┘ｴWﾐ ｷデ ヴ┌ﾐゲ ﾗ┌デくげ1136 On the one hand the non-molestation order had been 
systematically breached and had even, for this woman, ostensibly exacerbated ｴWヴ ヮ;ヴデﾐWヴげゲ 
harassment of her, but on the other hand she could not imagine being without it. Women 
felt they had nowhere else to turn but the CJS in their ongoing struggle to end the abuse, 
short of moving out of the area.1137 Having the order, despite its shortcomings, gave her 
moral assuredness that his behaviour was not acceptable and that the state was, at least in 
principle, on her side. To that extent at least, restraining orders contributed to her ongoing 
journey to empowerment.  
 We have seen that even when a woman has done everything in her power to work 
with the CJS - she has reported the offence, she has supported the prosecution, the 
defendant has been sentenced and she has obtained a restraining order- women still report 
being unsafe, harassed or intimidated.  Despite imposition of non-contact orders, 
perpetrators often violate the court order and harass the victim,1138 convictions are 
appealed,1139 ;ﾐS ゲWﾐデWﾐIWゲ Sﾗ ﾐﾗデ Iｴ;ﾐｪW デｴW SWaWﾐS;ﾐデげゲ HWｴ;┗ｷﾗ┌ヴく1140 Any 
encouragement to turn to the law must then be qualified by recognition that it may not be a 
けケ┌ｷIﾆ aｷ┝げ ゲﾗﾉ┌デｷﾗﾐ ;ﾐS ﾏ┌ゲデ HW IﾗﾐゲｷSWヴWS ﾗﾐﾉy part of the process of moving towards living 
abuse-free. Once persuaded that law can HW ; a;Iｷﾉｷデ;デﾗヴが ﾏ;ﾐ;ｪｷﾐｪ ┘ﾗﾏWﾐげゲ W┝ヮWIデ;デｷﾗﾐゲ 
about its potential to solve problems and conceiving law as only one part of an evolving 
situation is crucial. If women are being encouraged to use law because of any promise of a 
with ﾉ;┘ ヮﾗゲｷデｷﾗﾐｷﾐｪ デﾗ けヮヴﾗ┗ｷSW Iﾉﾗゲ┌ヴWげ ﾗヴ けデｴW aｷﾐ;ﾉ ゲﾗﾉ┌デｷﾗﾐげが1141 we see from the sample 
that a turn to the law frequently disappoints. Ultimately, for some men according to Woman 
ヱが けIﾗ┌ヴデ ﾗヴSWヴゲが Iﾗ┌ヴデが ヮヴｷゲﾗﾐ SﾗWゲﾐげデ ゲデﾗヮ ｴｷﾏく TｴW ┘ﾗヴゲデ デｴｷﾐｪ ｷゲが I デｴｷﾐﾆ デｴW ﾗﾐﾉ┞ デｴｷﾐｪ デｴ;デ 
┘ﾗ┌ﾉS ゲデﾗヮ ｴｷﾏ ｷゲ aｷﾐSｷﾐｪ ゲﾗﾏWHﾗS┞ WﾉゲWげく 
                                                          
1136 Woman 6. 
1137 Woman 8 felt that moving away was the only way the abuse would ever stop and had done so. Woman 3 
felt the same but could not face leaving her support network of family and friends. 
1138 Women 1, 2, 3, 4 and 11 all described having non-molestation or restraining orders in place that were 
HWｷﾐｪ ｷｪﾐﾗヴWS H┞ デｴW ヮWヴヮWデヴ;デﾗヴく けHW ┘ﾗ┌ﾉS HヴW;Iｴ W┗Wヴ┞デｴｷﾐｪく Aﾉﾉ デｴW デｷﾏWげ ふWﾗﾏ;ﾐ ヲぶく 
1139 Woman 1 and 11 had to go through the trial process a second time on appeal. 
1140 Woman 4 told me that the effect of her husband attending the probation service Integrated Domestic 
Abuse Pヴﾗｪヴ;ﾏﾏW ┘;ゲが けNﾗデｴｷﾐｪ ;ゲ a;ヴ ;ゲ I ;ﾏ ;┘;ヴe. HW ﾐW┗Wヴ ゲデﾗヮヮWSげく Wﾗﾏ;ﾐ ヲ told me that, けProbation, 
prison- ﾐﾗデｴｷﾐｪ Iｴ;ﾐｪWSげ ;ﾐS Wﾗﾏ;ﾐ ン said of the probation order, けIデ SｷSﾐげデ ヴW;ﾉﾉ┞ Iｴ;ﾐｪW ;ﾐ┞デｴｷﾐｪが I Sﾗﾐげデ 
デｴｷﾐﾆげく 
1141 Ewick and Silbey, The Common Place of Law (n 114) 148. 
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5 WﾗﾏWﾐ けAｪ;ｷﾐゲデげ L;┘ぎ TｴW M┞デｴ ﾗa デｴW けS┌ヮWヴﾏ;ﾐ PﾗﾉｷIWげ 
 Standing in contrast to the with the law schema, being against the law often sees 
individuals endeavouring to keep law at a distance. It does not necessarily describe an active 
ﾗヮヮﾗゲｷデｷﾗﾐ デﾗ デｴW ﾉ;┘ H┌デ I;ﾐ SWゲIヴｷHW ﾗﾐWげゲ ゲWﾐゲW ﾗa HWｷﾐｪ ┌ﾐ;HﾉW デﾗ ﾆWWヮ ; Iﾗﾏaﾗヴデ;HﾉW 
ゲWヮ;ヴ;デｷﾗﾐ aヴﾗﾏ デｴW ヮヴWゲWﾐIW ﾗa ﾉ;┘ ｷﾐ ﾗﾐWげゲ ﾉｷaWく TｴﾗゲW デｴ;デ ゲWﾐゲW ﾉ;┘げゲ ﾗﾏﾐｷヮヴWゲWﾐIW 
consequently often seek to avoid law and its effects.1142 Those women who described an 
against the law positioning were in the minority within the primary research, with only 
Woman 2 and 7 consistently falling within this final typology. For Woman 2, who frequently 
called upon the police in emergencies, this manifested in consistently failing to support a 
prosecution. For Woman 7, her reluctance to engage police at all meant that the police and 
the CJS never became involved at her instigation. This section uncovers some of the 
shortcomings of a criminal justice response exposed by the stories of these two women 
positioned against the law. The deficiencies of the CJ response can be split into two broad 
themes.  
 The first has to do with the importance of recognising and responding to victimhood 
even where it is not immediately disclosed by victims as was the case for both Woman 2 and 
7. Professionals need to be able to understand the dynamics, patterns and strategies of DA 
and accordingly treat victims with requisite TJ considerations. Professionals must be 
particularly sensitive and attuned to recognising abuse even where it is not disclosed, 
remembering that victims will present in diverse ways. In recognising victimhood, 
professionals would speak with victims in ways that have the potential to empower and not 
to affront the victim. Every interaction has the potential to have a therapeutic outcome. The 
ゲWIﾗﾐS CJ“ SWaｷIｷWﾐI┞ デｴ;デ WﾏWヴｪWゲ aヴﾗﾏ デｴWゲW ┘ﾗﾏWﾐげゲ ゲデﾗヴｷWゲが ｷゲ ; a;ｷﾉ┌ヴW デﾗ W┝ヮﾉﾗヴW ;ﾐd 
understand that, even where a woman is exercising autonomy in ways that are not, 
objectively, congruent with attaining her capabilities, women may be best placed to know 
what will keep her safe in her particular circumstances. This means that CJ professionals 
should not dismiss, ignore or even deride a woman who appears to be exercising her agency 
in ways which do not mesh well with notions of one-size-fits-;ﾉﾉ けヴ;デｷﾗﾐ;ﾉｷデ┞げく 
                                                          
1142 Ibid 48- 49. 
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 5 (i) Recognising Victimhood whilst Understanding Agency 
 Wﾗﾏ;ﾐ ヲげゲ ;H┌ゲW ┘;ゲ both extensive and shocking. She described the slow 
crescendo of abuse that, at the start of the relationship, was infrequent but towards the end 
of the relationship became a daily occurrence. The behaviours were often triggered by what 
ゲｴW SWゲIヴｷHWS ;ゲ けHｷﾐｪW Sヴｷﾐﾆｷﾐｪげ ;ﾐS ヴ;ﾐｪWS aヴﾗﾏ ;ﾐｪWヴ ;ﾐS ヮｴ┞ゲｷI;ﾉ HW;デｷﾐｪゲが ﾆｷIﾆｷﾐｪゲ ;ﾐS 
woundings with knives - and on one occasion knocking her off a ladder (breaking her arm) - 
デﾗ ┘ｴ;デ ゲｴW SWゲIヴｷHWS ;ゲ けデﾗヴデ┌ﾗ┌ゲげ HWｴ;┗ｷﾗ┌ヴ ゲ┌Iｴ ;ゲ デｴヴﾗ┘ｷﾐｪ ﾗHﾃWIデゲ ;デ ｴWヴ ┘ｴｷﾉW ゲｴW 
slept, putting oil on stairs so that she slipped, smearing sheets with tomato sauce and 
mayonnaise and throwing boiling or freezing cold water over her in bed. This abuse is 
IﾗﾐゲｷゲデWﾐデ ┘ｷデｴ Jﾗｴﾐゲﾗﾐげゲ けｷﾐデｷﾏ;デW デWヴヴﾗヴｷゲﾏげ デ┞ヮﾗﾉﾗｪ┞ ﾗa SﾗﾏWゲデｷI ┗ｷﾗﾉWﾐIW ┘ｴｷIｴ ｷゲ 
defined by violent, highly controlling behaviour that is likely to become more frequent and 
severe over time.1143 O┗Wヴ┘ｴWﾉﾏｷﾐｪﾉ┞ ヮWヴヮWデヴ;デWS H┞ ﾏWﾐが デｴｷゲ ┌ﾐSWヴデ;ﾆｷﾐｪ デﾗ Iﾗﾐデヴﾗﾉ ﾗﾐWげゲ 
partner is often supported by traditional attitudes towards women and role expectation 
;ﾐSが aﾗヴ Wﾗﾏ;ﾐ ヲが ｴWヴ ヮ;ヴデﾐWヴ ;ヮヮW;ヴWS デﾗ けヴ;ﾐﾆ ｴｷｪｴ ﾗﾐ ﾏW;ゲ┌ヴWゲ ﾗa Wﾏﾗデｷﾗﾐ;ﾉ 
SWヮWﾐSWﾐI┞ ;ﾐS ﾃW;ﾉﾗ┌ゲ┞げく1144 “ｴW W┝ヮﾉ;ｷﾐWS デｴ;デが けI SｷSﾐげデ ｴ;┗W ;ﾐ┞ ｷSW; デｴ;デ ┘ｴ;デ ┘;ゲ 
ｴ;ヮヮWﾐｷﾐｪ ┘;ゲ SﾗﾏWゲデｷI ;H┌ゲW ;デ デｴW デｷﾏWげく “ｴW W┝ヮﾉ;ｷﾐWS デｴ;デ デｴﾗ┌ｪｴ a;ﾏｷﾉ┞ ;ﾐS aヴiends 
knew about police attendances at the home, they could not believe her husband would be 
I;ヮ;HﾉW ﾗa ゲ┌Iｴ HWｴ;┗ｷﾗ┌ヴ HWI;┌ゲW ｴW ;ﾉ┘;┞ゲ ﾏ;ﾐ;ｪWS デﾗ HW ; けIｴ;ヴﾏWヴげ ;ヴﾗ┌ﾐS デｴWﾏく 
 At the beginning of her abusive relationship, Woman 2 was not someone likely to 
have identified her relationship with law as oppositional. However, as her abusive 
relationship progressed and the police were called out to assist in moments of crisis (she 
Wゲデｷﾏ;デWS け┘Wﾉﾉ ﾗ┗Wヴげ ヵヰ ヮﾗﾉｷIW I;ﾉﾉ ﾗ┌デゲ S┌ヴｷﾐｪ デｴW Iﾗ┌ヴゲW ﾗa ｴWヴ ヱヲ ┞W;ヴ ヴWﾉ;デｷonship 
terminating in 2011), her legal consciousness became more and more entrenched in an 
against law conception. It seems that the more the police and criminal justice system were 
becoming involved, the less desire she had to engage them and, indeed, the more she 
feared and resented their involvement.  
 BWaﾗヴW W┝;ﾏｷﾐｷﾐｪ ヮ;ヴデｷI┌ﾉ;ヴ W┗Wﾐデゲ ;ﾐS ヴWIﾗﾉﾉWIデｷﾗﾐゲ デｴ;デ IﾗﾐデヴｷH┌デWS デﾗ Wﾗﾏ;ﾐ ヲげゲ 
evolving resistance to legal intervention, I want to recall the shortcomings of the victim/ 
                                                          
1143 Johnson, A Typology of Domestic Violence (n 50) 26. 
1144 Jﾗｴﾐゲﾗﾐ Sｷゲデｷﾐｪ┌ｷゲｴWゲ けSWヮWﾐSWﾐデ ｷﾐデｷﾏ;デW デWヴヴﾗヴｷゲデゲげ ふ;ゲ ｷﾐ デｴW I;ゲW ﾗa Wﾗﾏ;ﾐ ヲげゲ ヮWヴヮWデヴ;デﾗヴぶ ;ﾐS け;ﾐデｷ-
ゲﾗIｷ;ﾉ ｷﾐデｷﾏ;デW デWヴヴﾗヴｷゲデゲげ ┘ｴﾗ ;ヴW ﾐﾗデ Wﾏﾗデｷﾗﾐ;ﾉﾉ┞ ﾗHゲWゲゲWS ┘ｷデｴ デｴWｷヴ ヮ;ヴデﾐWヴゲ H┌デ ゲｷﾏヮﾉ┞ ﾐWWS デﾗ ｴ;┗W デｴｷﾐgs 
done their way. Ibid 32. 
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agent dichotomy, discussed in Chapter One, as they appear to have contributed to Woman 
ヲげゲ ｪヴﾗ┘ｷﾐｪ Sｷゲｷﾉﾉ┌ゲｷﾗﾐﾏWﾐデ ┘ｷデｴ ﾉ;┘げゲ ヮヴﾗaWゲゲWS ;Hｷﾉｷデ┞ デﾗ ゲWヴ┗Wく L;IWS デｴヴﾗ┌ｪｴﾗ┌デ デｴW 
account of Woman 2 (and, as I explore later, Woman 7), are deficiencies in the way the 
dualism functions througｴ Iヴｷﾏｷﾐ;ﾉ ﾃ┌ゲデｷIW ;ｪWﾐデゲげ デヴW;デﾏWﾐデ ﾗa ;H┌ゲWS ┘ﾗﾏWﾐく1145 The 
SｷIｴﾗデﾗﾏ┞ ｷゲ ﾗ┗WヴSヴ;┘ﾐが ┘ｷデｴ け┗ｷIデｷﾏゲげ HWｷﾐｪ ヮWヴIWｷ┗WS ;ゲ ┘ﾗﾏWﾐ ┘ｴﾗ ;ヴW けｴ;ヴﾏWSげ ;ﾐS 
without strength due to a one-way exercise of power.1146 The woman becomes defined 
solely through her victimhood. On the other hand, women acting proactively with agency 
are considered self-determining, competent individuals capable of operating in an atomistic 
way. The dichotomy therefore obscures the ways in which women can both be 
simultaneously subjected to domestiI ;H┌ゲW ふ;ゲ ; け┗ｷIデｷﾏげぶ ;ﾐS ┞Wデ ヴWﾏ;ｷﾐ ┘ｷデｴｷﾐ デｴW 
ヴWﾉ;デｷﾗﾐゲｴｷヮ ヮヴ;Iデｷゲｷﾐｪ ;Iデゲ ﾗa ヴWゲｷゲデ;ﾐIW ふ;ゲ け;ｪWﾐデげぶく WｴWﾐ ┘ﾗﾏWﾐ Sﾗ ﾐﾗデ ｷﾏﾏWSｷ;デWﾉ┞ 
ヴWゲヮﾗﾐS デﾗ Iヴｷﾏｷﾐ;ﾉ ﾉ;┘げゲ ｷﾐデヴ┌ゲｷﾗﾐ ｷﾐデﾗ デｴWｷヴ ヮヴｷ┗;デW ﾉｷaW ;ゲ ｪヴ;デWa┌ﾉ ┗ｷIデｷﾏゲ ;ﾐS ヴWIｷヮｷWﾐデゲ ﾗa 
state help, they must not be written off as lacking victimhood. Legal actors ought not 
IﾗﾐゲｷSWヴ デｴWﾏ け┌ﾐヴW;ゲﾗﾐ;HﾉWげ ;ｪWﾐデゲが ┌ﾐﾏWヴｷデﾗヴｷﾗ┌ゲ ﾗa a┌デ┌ヴW ゲデ;デW ;ゲゲｷゲデ;ﾐIWく ‘WIﾗｪﾐｷゲｷﾐｪ 
that we are autonomous in relational ways means accepting that intimate partner violence 
occurs comヮﾉW┝ﾉ┞ けｷﾐ デｴW IﾗﾐデW┝デ ﾗa ﾉﾗ┗Wが ヴWゲヮﾗﾐゲｷHｷﾉｷデ┞が ┘ﾗヴﾆ ;ﾐS ﾗHﾉｷｪ;デｷﾗﾐが IﾗﾏﾏｷデﾏWﾐデ 
;ﾐS ┌ﾐIWヴデ;ｷﾐデ┞げく1147 When women are functioning with both traits of victimhood and 
;ｪWﾐI┞が デｴW ﾐWWS デﾗ ヴWIﾗﾐIWｷ┗W デｴW ﾉｷHWヴ;ﾉ けﾉWｪ;ﾉ ゲ┌HﾃWIデげ ;ヴｷゲWゲ ゲﾗ デｴ;デ デｴW IﾗﾏヮﾉW┝ｷデ┞ ﾗa 
their situation can be reflected. The decision to stay within an abusive relationship should 
not therefore be considered incompetent, irrational or pathological, rather a decision made 
within her constrained and particular material, relational and emotional existence. 
Hirschmann ｴ;ゲ ゲ┌ｪｪWゲデWS デｴ;デ ┘ﾗﾏWﾐ I;ﾐ HW IﾗﾐゲｷSWヴWS デﾗ HW ﾏ;ﾆｷﾐｪ けﾏﾗ┗WﾏWﾐデゲ デﾗ 
IヴW;デW aヴWWSﾗﾏ ┘ｷデｴｷﾐ ; IﾗﾐデW┝デ ﾗa ﾗヮヮヴWゲゲｷﾗﾐげく1148 
 What becomes important for criminal justice agents coming into contact with 
abused women is acknowledgement that boデｴ け┗ｷIデｷﾏｴﾗﾗSげ ;ﾐS け;ｪWﾐI┞げ I;ﾐ Iﾗ-exist. 
Woman 2 presented a number of examples where police either failed to acknowledge her 
victimhood at all or acknowledged it, only to assume that her desire not to bring a 
                                                          
1145 Two authors that draw out the problems of the dichotomy are M;ヴデｴ; M;ｴﾗﾐW┞が けVictimization or 
OヮヮヴWゲゲｷﾗﾐい WﾗﾏWﾐげゲ Lｷ┗Wゲが VｷﾗﾉWﾐIW ;ﾐS AｪWﾐI┞ けｷﾐ M;ヴデｴ; FｷﾐWﾏ;ﾐ ;ﾐS ‘ﾗ┝;ﾐﾐW M┞ﾆｷデｷ┌ﾆ ふWSゲぶ, The Public 
Nature of Private Violence: The Discovery of Domestic Abuse (Routledge 1994) and Elizabeth Schneider, 
けFWﾏｷﾐｷゲﾏ ;ﾐS デｴW False Dichotomy of Victimization and AｪWﾐI┞げ (1993) 38 New York Law School Law Review 
387. 
1146 Mahoney (n 1145) 62. 
1147 Ibid 60. 
1148 Hirschmann (n 1091) 59. See also Mahoney ibid. 
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prosecution meant that she was an atomistic agent not requiring a therapeutic response. 
Recalling the first police callout and the first time she had felt let down by police failure to 
recognise her vulnerability, Woman 2 considered デｴW┞ ｴ;S SﾗﾐW ﾐﾗデｴｷﾐｪ デﾗ ;ゲゲｷゲデ ｴWヴが けTｴW┞ 
SｷSﾐげデ Sﾗ ; ヴｷゲﾆ ;ゲゲWゲゲﾏWﾐデく TｴW┞ SｷSﾐげデ ;ゲﾆ ┘ｴ;デ ┘;ゲ ｪﾗｷﾐｪ ﾗﾐく Iデ ┘;ゲ ﾃ┌ゲデ デｴW┞ ┘WヴW I;ﾉﾉWS 
デﾗ デｴｷゲ ｷﾐIｷSWﾐデく TｴW ｷﾐIｷSWﾐデ ┘;ゲ SW;ﾉデ ┘ｷデｴく AﾐS デｴWﾐ デｴW┞ ┘Wﾐデ ;┘;┞ ;ﾐS ﾉWaデ ┞ﾗ┌げく  
 MﾗヴW デｴ;ﾐ ﾏWヴWﾉ┞ a;ｷﾉｷﾐｪ デﾗ ;Iﾆﾐﾗ┘ﾉWSｪW Wﾗﾏ;ﾐ ヲげゲ ┗┌ﾉﾐWヴ;Hｷﾉｷデ┞が ｷﾐ ヲヰヰΒ ヮﾗﾉｷIW 
openly blamed her for an incident. Police handling on this occasion was typical, explained 
Woman 2, in that it lacked empathy, sensitivity and constructive handling of the situation. It 
occurred one night when her husband was drunk and hammering on the back door to be let 
in, making threats to hurt her. Woman 2 called police believing that the disturbance would 
prompt neighbours to call the police anyway. On arrival, having spoken to both parties, 
police suggested that the disturbance had been caused by her because she should have 
unlocked the door and let him into the property. They understood that he only wanted to 
IﾗﾉﾉWIデ ゲﾗﾏW HWWヴ aヴﾗﾏ デｴW aヴｷSｪW ;ﾐS ゲﾗﾏW IﾉﾗデｴWゲ デﾗ デ;ﾆW デﾗ ; aヴｷWﾐSげゲく TｴW ヮﾗﾉｷIWげゲ 
solution was to tell the perpetrator to leave and not return until the morning: 
けTｴW┞ ﾉWデ ｴｷﾏ ﾗ┌デ ﾗa デｴW H;Iﾆ ｪ;デW ;ﾐS ;ゲ デｴW┞ ┘WヴW ┘;ﾉﾆｷﾐｪ ﾗ┌デ ﾗa デｴW aヴﾗﾐデ Sﾗﾗヴが ｴW 
was already at the back door, kicking off, going absolutely mad. And I thought at that 
time - and I got really badly hurt that night - I remember thinking, what is the point 
in me phoning the police. What is the point? They came out and said it was my a;┌ﾉデげく 
 We know that when women feel respected and heard by professionals who are 
expected to help them, women can feel more empowered.1149 Trust, bonding and support 
assist in healing from trauma.1150 Even when the abuse was becoming more regular, Woman 
ヲ ヴWIﾗ┌ﾐデWS デｴ;デが けI SｷSﾐげデ デｴｷﾐﾆ デｴ;デ ┘ｴ;デ ┘;ゲ ｴ;ヮヮWﾐｷﾐｪ ┘;ゲ ┘ヴﾗﾐｪく BWI;┌ゲW デｴW┞ ぷヮﾗﾉｷIWへ 
ﾐW┗Wヴ ゲ;ｷS デﾗ ﾏWが さデｴｷゲ ｷゲ ヴW;ﾉﾉ┞ H;S ;ﾐS ぷ┞ﾗ┌へ ﾐWWS デﾗ Sﾗ ゲﾗﾏWデｴｷﾐｪざく Oﾐ デ┘ﾗ ﾗII;ゲｷons a 
けSﾗﾏWゲデｷI ;H┌ゲW ┌ﾐｷデげ ｴ;S デWﾉWヮｴﾗﾐWS ｴWヴ デｴW aﾗﾉﾉﾗ┘ｷﾐｪ S;┞が H┌デ ゲｴW aWﾉデ デｴ;デ デｴW┞ ┘WヴW 
simply carrying out a tick box exercise and were audibly relieved when she told them that 
W┗Wヴ┞デｴｷﾐｪ ┘;ゲ けaｷﾐWげく TｴW ゲ;ﾉ┌デ;ヴ┞ ﾉWゲゲﾗﾐ aﾗヴ Iヴｷﾏｷﾐ;ﾉ ﾃ┌ゲデｷIW ;ｪWﾐデゲ aヴﾗﾏ Wﾗﾏ;ﾐ ヲげゲ 
deepening resistance to law - developed through repeated police and CPS contact- sits in 
                                                          
1149 Linda Mills, Insult to Injury: Re-thinking Our Responses to Intimate Abuse (Princeton University Press 2003) 
119- 120. 
1150 John Wilson, Trauma, Transformation, and Healing: An Integrative Approach to Theory, Research and Post-
Traumatic Therapy (Brunner/ Mazel 1989) 212- 16 cited in Ibid 120. 
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Iﾗﾐデヴ;ゲデ デﾗ デｴW W┝ヮWヴｷWﾐIW ﾗa Wﾗﾏ;ﾐ ヵ ┘ｴﾗ aﾗ┌ﾐS デｴW ヮﾗﾉｷIWげゲ Wﾏヮ;デｴWデｷI ヴWゲヮﾗﾐゲW pivotal 
in terms of her being able to recognise her own victimhood. Woman 2 developed an against 
the law positioning because on the one hand she did not recognise that she was being 
abused, and on the other, police interventions played no part in supporting her to identify 
that she was a victim of abuse.  
 Despite providing two witness statements towards the beginning of the relationship, 
no charges were ever brought due to insufficient evidence which further reinforced her 
┌ﾐSWヴゲデ;ﾐSｷﾐｪ ﾗa ｴWヴ ゲｷデ┌;デｷﾗﾐく BWaﾗヴW けﾐﾗ a┌ヴデｴWヴ ;Iデｷﾗﾐげ ┘;ゲ デ;ﾆWﾐ H┞ ヮﾗﾉｷIWが デｴW 
defendant was released on bail pending enquiries with conditions not to contact her, but his 
total disregard for bail conditions left her exposed to hugely exacerbated threats and 
physical violence as a result of her involving the CJS.1151 On the third (and final) occasion she 
provided police with a statement, she quickly withdrew her support out of fear about what 
he might do but also because she felt that the prosecution would come to nothing in any 
event. She was never asked the reason why she was withdrawing her support.1152 
Unsurprisingly, after these initial experiences of supporting a prosecution, Woman 2 stated 
デｴ;デ ﾗﾐ デｴW ﾐW┝デ ;ﾐS ゲ┌HゲWケ┌Wﾐデ ﾗII;ゲｷﾗﾐゲ ゲｴW デｴﾗ┌ｪｴデが けデｴWヴW ｷゲ ﾐﾗ ┘;┞ I ;ﾏ Sﾗｷﾐｪ デｴｷゲぐ ｷデ 
SﾗWゲﾐげデ Sﾗ ;ﾐ┞デｴｷﾐｪく AﾐS ;Iデ┌;ﾉﾉ┞ ｷデ ﾏ;ﾆWゲ ｴｷﾏ ┘ﾗヴゲWぐ ﾐﾗデｴｷﾐｪ ｷゲ ｪﾗｷﾐｪ デﾗ ｴ;ppen to him 
;ﾐS ｴW ｪWデゲ ﾉWデ ﾗ┌デ ;ﾐS デｴWﾐ ｷデ ﾏ;ﾆWゲ ｴｷﾏ ヴW;ﾉﾉ┞ ┗ｷﾗﾉWﾐデげく Iﾐ デｴｷゲ ┘;┞が ゲｴW ﾏ;ﾐﾗW┌┗ヴWS ┘ｷデｴｷﾐ 
デｴW Iﾗﾐゲデヴ;ｷﾐデゲ ﾗa ｴWヴ aヴWWSﾗﾏ けデﾗ ヮヴﾗS┌IW ; ゲﾉｷｪｴデﾉ┞ ﾉWゲゲ H;S ﾗ┌デIﾗﾏWが ;ﾐ ﾗ┌デIﾗﾏW デｴ;デ ゲｴW 
SｷゲﾉｷﾆWふSぶ ; ﾉｷデデﾉW ﾉWゲゲ デｴ;ﾐ デｴW ;ﾉデWヴﾐ;デｷ┗W ﾗﾐ ﾗaaWヴげく1153 
 Nonetheless, Woman 2 continued to resource the criminal justice system to the 
extent that she required it. In calling the police in emergencies but in never supporting a 
prosecution, she simultaneously assured her immediate safety, diminished the risk of 
W┝;IWヴH;デｷﾐｪ ｴWヴ ヮ;ヴデﾐWヴげゲ ┗ｷﾗﾉWﾐIW ┘ｴｷﾉゲデ a┌ﾉaｷﾉﾉｷﾐｪ ｴWヴ ｷﾐIﾉｷﾐ;デｷﾗﾐ デﾗ ﾏ;ｷﾐデ;ｷﾐ デｴW 
relationship. On this basis her agency, within the confines of her situation, becomes clear. 
Wﾗﾏ;ﾐ ヲ ┘;ゲ ;HﾉW デﾗ ┌ゲW デｴW ヮﾗﾉｷIW ;ゲ ; けヮﾗ┘Wヴ ヴWゲﾗ┌ヴIWげが H┌デ ｷﾐ ;Iﾆﾐﾗ┘ﾉWSｪｷﾐg the costs 
of continued prosecution to her, her only way to assert self-determination and control was 
                                                          
1151 This speaks to her pathogenic vulnerability- discussed in Chapter Two- that is vulnerability that results 
when interventions intended to assist situational vulnerability has the counter effect of augmenting it. 
Mackenzie, Rogers and Dodds (n 467) 9. 
1152 This was in 2003. 
1153 Hirschmann (n 1091) 59. 
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through non-cooperation.1154 The net benefit of prosecution was not worth the cost.1155 
Wﾗﾏ;ﾐ ヲげゲ ﾗHﾃWIデｷ┗W ┗ｷIデｷﾏｴﾗﾗS ゲｴﾗ┌ﾉS ﾐﾗデ デｴWヴWaﾗヴW ヮヴWIﾉ┌SW ;Iﾆﾐﾗ┘ﾉWSｪement of her 
;ｪWﾐI┞ ﾗヴ ;ﾐ┞ Sｷゲﾏｷゲゲ;ﾉ デｴ;デ ゲｴW SｷS ﾐﾗデ ;Iデ ┘ｷデｴ けヴW;ゲﾗﾐげく1156 Whilst the sort of autonomy 
she sought to exercise might fail to meet her entitlement to the core capability of bodily 
integrity and, objectively, living a life worthy of human dignity,1157 this only serves to 
highlight how police treatment of her was plainly inadequate. Only when the central 
capabilities are attained and, objectively, one has dignity, can society assert that it has 
discharged its responsibility. As discussed above and in Chapter 2, police were in a unique 
ヮﾗゲｷデｷﾗﾐ デﾗ ヴWゲヮﾗﾐS デﾗ Wﾗﾏ;ﾐ ヲげゲ ヴW;ﾉ ﾐWWSゲ ;ﾐS WﾐデｷデﾉWﾏWﾐデゲ ;ﾐS ﾗ┌ｪｴデ デﾗ ｴ;┗W HWWﾐ 
reflective about how their behaviour impacted on her internal capabilities; her mental 
ｴW;ﾉデｴ ;ﾐS a┌デ┌ヴW a┌ﾐIデｷﾗﾐｷﾐｪく TｴW ヮﾗﾉｷIWげゲ ヴWaﾉectivity should have acknowledged both her 
vulnerability and yet also the difficulties that contributed to her predicament due to 
considerations to do with relational autonomy (her intimate connection to her partner, him 
HWｷﾐｪ ｴWヴ IｴｷﾉSげゲ a;デｴWヴが ｴWヴ ｴﾗ┌ゲｷng situation and her identity as part of the community in 
which they lived together as a couple). 
 This thesis has sought to draw out how the benefits of prosecution and achieving a 
criminal conviction cannot always be presumed. Woman 2 for instance found that criminal 
justice involvement provoked and WゲI;ﾉ;デWS ｴWヴ ヮ;ヴデﾐWヴげゲ ┗ｷﾗﾉWﾐIW ┘ｴｷIｴ ┘;ゲ W┝;IWヴH;デWS 
H┞ ｴｷゲ ｷﾐSｷaaWヴWﾐIW デﾗ デｴW CJ“ ;ﾐS ｷデゲ ゲ;ﾐIデｷﾗﾐゲく “ｴW aWﾉデ デｴ;デ ｴWヴ ヮWヴヮWデヴ;デﾗヴげゲ a;ﾏｷﾉｷ;ヴｷデ┞ 
with the CJS meant that he knew what to say in police interview and how to manipulate the 
ゲｷデ┌;デｷﾗﾐ デﾗ ｴｷゲ ;S┗;ﾐデ;ｪWく Aﾐ┞ デｴヴW;デ ﾗa ゲ;ﾐIデｷﾗﾐゲ SｷS ﾐﾗデ ヮヴWゲWﾐデ ; SWデWヴヴWﾐデ ;ゲが けHWげゲ ﾐﾗデ 
ゲI;ヴWS ﾗa ヮﾗﾉｷIWく HWげゲ ﾐﾗデ ゲI;ヴWS ﾗa HWｷﾐｪ ｷﾐデWヴ┗ｷW┘WSく HWげゲ ﾐﾗデ ゲI;ヴWS ﾗa ｪﾗｷﾐｪ デﾗ Iﾗ┌ヴデく 
HWげゲ ﾐﾗデ ゲI;ヴWS ﾗa ;ﾐ┞ ﾗa デｴ;デげく HWヴ ゲデﾗヴy highlights the difficulty of assuming that if only a 
conviction could be achieved through the cajoling of the witness to give evidence, a net 
benefit for the victim will be achieved. In fact, poor criminal justice interventions can 
Sｷﾏｷﾐｷゲｴ ; ┘ﾗﾏ;ﾐげゲ ゲ;aety in tangible terms and increase her vulnerability.  
                                                          
1154 David Ford, 'Prosecution as a Victim Power Resource: A Note on Empowering Women in Violent Conjugal 
Relationships' (1991) 25(2) Law and Society Review 313, 319-320. 
1155 Many against デｴW ﾉ;┘ W┝ヮヴWゲゲWS デｴ;デ デｴW┞ aWﾉデ ｷﾐ┗ﾗI;デｷﾗﾐ ﾗa デｴW ﾉ;┘ ┘;ゲ けﾐﾗデ ┘ﾗヴデｴ ｷデげ ｷﾐ E┘ｷIﾆ ;ﾐS “ｷﾉHW┞が 
The Common Place of Law (n 114) 197. 
1156 The inadequacy of the victim/ agent split was discussed in Chapter One. 
1157 Recall from Chapter Two that Martha Nussbaum sets out the core capabilities in Nussbaum, Women and 
Human Development (n 184). 
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 Wﾗﾏ;ﾐ ヲげゲ ｷｪﾐﾗヴ;ﾐIW ﾗa ｴWヴ ゲｷデ┌;デｷﾗﾐ ;ﾐS デｴW S;ﾐｪWヴ ゲｴW ┘;ゲ ｷﾐ ;ヮヮW;ヴゲ デﾗ ｴ;┗W 
persisted in part due to police failure to recognise that her agency did not preclude her 
victimhood. Mahoney has also exヮﾉ;ｷﾐWS デｴ;デ けぷ;へ ┘ﾗﾏ;ﾐげゲ HWﾉｷWa ｷﾐ ｴWヴゲWﾉa ;ゲ ;ﾐ ;Iデﾗヴ ｷﾐ 
her own life can prevent her from identifying her experiences as similar to that of other 
women who experience ﾗヮヮヴWゲゲｷﾗﾐげく1158  Iﾐ a;Iデが デｴW aﾗﾉﾉﾗ┘ｷﾐｪ ┞W;ヴが Wﾗﾏ;ﾐ ヲげゲ ヮWヴヮWデヴ;デﾗヴ 
received a custodial sentence for Grievous Bodily Harm to her by way of a victimless 
prosecution (the serious photographed injuries and state of the house on that occasion 
provided the requisite corroborative evidence) yet the relationship continued on his release. 
It was only after a visit from a health visitor and social services in which they spoke to her 
about the situation and the unacceptability of bringing up a child in a violent home did 
Woman 2 seek advice from the one stop shop with the intention of obtaining strategies for 
protecting her son.1159 Finally, after speaking with professionals there she recognised her 
victimhood and chose to terminate the relationship and move out of the family home. She 
SWゲIヴｷHWS ｴWヴ Iﾗﾐデ;Iデ ┘ｷデｴ デｴW ﾗﾐW ゲデﾗヮ ゲｴﾗヮ HWIﾗﾏｷﾐｪが けM┌Iｴ ﾏﾗヴW デｴ;ﾐ I thought it 
┘ﾗ┌ﾉS HWげく Tｴｷゲ ┘;ゲ IﾉW;ヴﾉ┞ HWI;┌ゲW ヮヴﾗaWゲゲｷﾗﾐ;ﾉゲ ┘WヴW ;┗;ｷﾉ;HﾉWが ;HﾉW ;ﾐS ┘ｷﾉﾉｷﾐｪ デﾗ ﾉｷゲデWﾐが 
support and give advice about her relationship. This appears to have been the first time that 
someone spoke with Woman 2 effectively about her situation with sensitive and practical 
suggestions about amelioration. Following their separation, he continued to harass her but, 
despite now having support from the domestic abuse charity, she remained resolute in her 
against the law positioning, that there would be no CJ involvement because no good would 
come of it. 
 Woman 2 was keen to impress that she felt she had been part of the reason that the 
CJS had achieved little for her (aside from the immediate emergency protection that 
sparked her frequent calls to the police) as she had failed to support prosecutions and to tell 
デｴWﾏ SWデ;ｷﾉゲ ﾗa ┘ｴ;デ ┘;ゲ ｴ;ヮヮWﾐｷﾐｪく Hﾗ┘W┗Wヴが ゲｴW ┘;ゲ IﾉW;ヴ デｴ;デ ;ﾉデｴﾗ┌ｪｴ ゲｴW SｷSﾐげデ Hﾉ;ﾏW 
;ﾐ┞ﾗﾐW ;ﾐS デｴ;デ ｷデ ┘;ゲ ;ﾉ┘;┞ゲ ｴWヴ SWIｷゲｷﾗﾐ デﾗ ゲデ;┞が けI デｴｷﾐﾆ デｴWヴW ┘WヴW ﾉﾗ;Sゲ ﾗa ﾗヮヮﾗヴデ┌ﾐｷデｷWゲ 
for ゲﾗﾏWHﾗS┞ デﾗ ヴWIﾗｪﾐｷゲW デｴ;デ ゲﾗﾏWデｴｷﾐｪ ┘;ゲﾐげデ ヴｷｪｴデが ヴW;ﾉﾉ┞ ┘ｷデｴ デｴW ヴWﾉ;デｷﾗﾐゲｴｷヮぐ ﾐﾗデ 
ﾗﾐW ﾗa デｴWﾏ ゲヮﾗﾆW デﾗ ﾏW ;Hﾗ┌デ ｷデげく TｴW ヮﾗﾉｷIW ;ヮヮW;ヴ デﾗ ｴ;┗W SｷゲヴWｪ;ヴSWS ｴWヴ ┗ｷIデｷﾏｴﾗﾗS 
and preferred to conceive her as an independently operating agent who refused to accept 
                                                          
1158 Mahoney (n 1145) 62. 
1159 On reflection Woman 2 commented that her health visitor encouraged her to go to the one-stop-shop 
under the auspices of helping her son but with the clear hope she would obtain support for herself. 
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criminal justice intervention. She described how she felt that the police were not on her 
ゲｷSWが けI ﾃ┌ゲデ ｴ;S デｴｷゲ ヴW;ﾉ aW;ヴ ﾗa デｴWﾏ ;ﾐS I SｷSﾐげデ ┘;ﾐデ デﾗ デ;ﾉﾆ デﾗ デｴWﾏ ;Hﾗ┌デ ;ﾐ┞デｴｷﾐｪ ;デ ;ﾉﾉく 
I ﾆﾐW┘ デｴ;デ ｴW ┘;ゲ ｪﾗﾗS ;デ ﾏ;ﾆｷﾐｪ ﾏW ﾉﾗﾗﾆ ぷ; ﾉｷ;ヴへぐ ﾐﾗ W┗ｷSWﾐIW ;ﾐS ﾐﾗ ┘ｷデﾐWゲゲWゲぐ ;ﾐS 
デｴWﾐ デｴW┞ ┘ﾗ┌ﾉSﾐげデ HWﾉｷW┗W ﾏW ;ﾐ┞ﾏﾗヴWく I デｴｷﾐﾆ デｴ;デ ┘;ゲ デｴW aW;ヴげく PﾗﾉｷIW ヴWゲヮﾗﾐゲWゲ ;ヮヮW;ヴ 
to have been guided by her reputation as someone who did not support the prosecution 
ふｴWヴ け;ｪWﾐI┞げぶく A デｴWヴ;ヮW┌デｷI ヴWゲヮﾗﾐゲWが ┘ｴｷIｴ SｷS ﾐﾗデ けWﾏヮｴ;ゲｷゲW Wﾗﾏ;ﾐ ヲげゲ ;ｪWﾐI┞ デﾗ デｴW 
point of implicitly holding [her] responsible for [her] victimisation,1160 could have shifted 
both her legal consciousness positioning and self-awareness about her vulnerability. 
 UﾐﾉｷﾆW Wﾗﾏ;ﾐ ヲが Wﾗﾏ;ﾐ Αげゲ ヴWゲｷゲデ;ﾐIW デﾗ デｴW ﾉ;┘ was well developed prior to her 
three abusive marriages. Her presentation as someone against the law appears to have 
meant that when in contact with the police, they consistently failed to acknowledge her 
┗ｷIデｷﾏｴﾗﾗSく Gヴﾗ┘ｷﾐｪ ┌ヮ ｷﾐ ; けデヴ;┗WﾉﾉWヴげ1161 family and community where, she reported, 
ｷﾐデｷﾏ;デW ヮ;ヴデﾐWヴ ;H┌ゲW ┘;ゲ ヮWヴ┗;ゲｷ┗Wが Wﾗﾏ;ﾐ Α ┌ﾐSWヴゲデﾗﾗS デｴ;デ ;ゲ ゲﾗﾗﾐ ;ゲ ヮﾗﾉｷIW ﾉWaデが けYﾗ┌ 
are going to get the hiding you were going to get anyway, plus another one for phoning 
ヮﾗﾉｷIWが HWI;┌ゲW デｴ;デげゲ ﾐﾗデ ┘ｴ;デ ┞ﾗ┌ Sﾗげく Tｴヴﾗughout her interview, Woman 7 repeatedly 
expressed her relationship with police and the criminal justice system in uncompromisingly 
hostile terms.1162 Wｴ;デ HWIﾗﾏWゲ IﾉW;ヴ aヴﾗﾏ Wﾗﾏ;ﾐ Αげゲ ゲデﾗヴ┞が ｴﾗ┘W┗Wヴが ｷゲ ｴﾗ┘が ｷﾐ デｴW 
absence of CJS recognition of her victimhood, due to her presentation as a strong woman 
exercising agency, she learned to navigate her safety in ways that did not depend on 
けゲ┌ヮWヴﾏ;ﾐ ヮﾗﾉｷIWげ ふｴWヴ ｷヴﾗﾐｷI ;ﾐS デｴWヴWaﾗヴW SWﾐｷｪヴ;デｷﾐｪ SWゲIヴｷヮデｷﾗﾐぶく J┌ゲデ ;ゲ E┘ｷIﾆ ;ﾐS “ｷﾉHW┞ 
describe in their against the l;┘ ゲIｴWﾏ;が Wﾗﾏ;ﾐ Αげゲ ヴWゲｷゲデ;ﾐIW デﾗ デｴW ﾉ;┘ ﾏ;ﾐｷaWゲデWS 
through her seeking to avoid it. For her, law was a product of arbitrary power and it was 
therefore unsafe to invoke.1163 Consequently, Woman 7 was typical of those against the law 
in that she deployed self-help strategies and used her own initiative to keep herself safe. 
HWヴ ヴWゲｷゲデ;ﾐIW ;ﾉゲﾗ IﾉW;ヴﾉ┞ けｷﾐｴWヴWぷSへ ｷﾐ デｴW デWﾉﾉｷﾐｪ ﾗa デｴW ゲデﾗヴ┞ ;ﾐS ヮ;ゲゲｷﾐｪ ﾗﾐ デｴW ﾏWゲゲ;ｪW 
デｴ;デ ﾉWｪ;ﾉｷデ┞ I;ﾐ HW ﾗヮヮﾗゲWSげ1164 and even spilled into recounting how she was able to 
create her own remedies and, on occasion, exact revenge for her protection.  
                                                          
1160 Hirschmann (n 1091) 59. 
1161 This was how Woman 7 self-identified her childhood community. 
1162 Wﾗﾏ;ﾐ Α SWゲIヴｷHWSが けTｴW┞ ぷデｴW ヮﾗﾉｷIWへ ┘WヴWﾐげデ ﾏ┞ aヴｷWﾐSくげ けI SｷSﾐげデ ヴW;ﾉﾉ┞ W┝ヮWIデ デｴW ヮﾗﾉｷIW デﾗ Sﾗ ;ﾐ┞デhing 
aﾗヴ ﾏWくげ けYﾗ┌ Sﾗﾐげデ ;ゲゲ┌ﾏW デｴ;デ デｴW┞ ぷヮﾗﾉｷIWへ ;ヴW ｪﾗｷﾐｪ デﾗ HW ｴWﾉヮa┌ﾉくげ 
1163 Ewick and Silbey, The Common Place of Law (n 114) 192. 
1164 Ibid 49. 
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 Iﾐ Iﾗﾐデヴ;ゲデ デﾗ Wﾗﾏ;ﾐ ヲが Wﾗﾏ;ﾐ Αげゲ ;ｪWﾐI┞ ﾏ;ﾐｷaWゲデWS in a failure to call on the CJS 
for assistance. Being married as a teenager to a man who sold her services as a sex-worker, 
ｴWヴ けﾆｷﾉﾉWヴ ヮｷﾏヮげ1165 ┘ﾗ┌ﾉS ヴWｪ┌ﾉ;ヴﾉ┞ SWﾉｷ┗Wヴ けゲWヴｷﾗ┌ゲ HW;デｷﾐｪゲげ aﾗヴ デｴW ヮ┌ヴヮﾗゲWゲ ﾗa Iﾗﾐデヴﾗﾉﾉｷﾐｪ 
ｴWヴ ;ﾐS ﾆWWヮｷﾐｪ ｴWヴ けｷﾐ ﾉｷﾐWげく Wﾗﾏ;ﾐ Α ﾉ;ﾏWﾐデWS デｴ;デが S┌ヴｷﾐｪ ｴWヴ デｷﾏW ;ゲ ; ヮヴﾗゲデｷデ┌デW ｷﾐ デｴW 
mid-ヱΓΒヰゲ ゲｴW SｷS ﾐﾗデ ヮヴWゲWﾐデ ;ゲ ;ﾐ ;ヴIｴWデ┞ヮ;ﾉ け┗ｷIデｷﾏげ ;ﾐS デｴ;デ IﾗﾐゲWケ┌Wﾐデﾉ┞が け; couple of 
times I can remember getting arrested and I was visibly bruised. Nobody asked me about 
デｴW Hヴ┌ｷゲWゲく TｴW┞ ┘WヴW Iｴ;ヴｪｷﾐｪ ﾏW aﾗヴ ゲﾗﾉｷIｷデｷﾐｪぐ H┌デ ;ﾉゲﾗ ゲｴﾗ┘ｷﾐｪ ゲｷｪﾐゲ ﾗaが ﾉｷﾆWが ヮｴ┞ゲｷI;ﾉ 
abuse. There was quite a lot of opportunity there for people to intervene and nothing was 
SﾗﾐWくげ Tｴヴﾗ┌ｪｴﾗ┌デ デｴW ｷﾐデWヴ┗ｷW┘ ゲｴW ヴWヮW;デWSﾉ┞ ヴWaﾉWIデWS デｴ;デ けぷヮﾗﾉｷIWへ ┘WヴW ﾐﾗデ ﾏ┞ 
aヴｷWﾐSゲぐ デｴW┞ ┘WヴWﾐげデ ｴWﾉヮｷﾐｪ ﾏWげく “ｴW ヴWaﾉWIデWS デｴ;デ ゲｴW ┘;ゲ ﾐﾗデ ヴWIWｷ┗WS ゲ┞ﾏヮ;デｴWデｷI;ﾉﾉ┞ 
as a victim of intimate partner abuse because of the nature of the work she was doing and 
the way she presented. It was only when her then husband (and pimp) was imprisoned for a 
serious assault on a male in a public place (and this irony was not lost on Woman 7) that she 
けゲﾆｷヮヮWSげ ;ﾐS ┘;ゲ ;HﾉW デﾗ ﾉW;┗Wく 
 The iﾏヮﾗヴデ;ﾐIW ﾗa Wﾗﾏ;ﾐ Αげゲ ゲデﾗヴ┞が ｷゲ ﾐﾗデ ﾃ┌ゲデ ｴWヴ ヴWaﾉWIデｷﾗﾐゲ ;Hﾗ┌デ ｴWヴ ┗ｷIデｷﾏｴﾗﾗSが 
police failure to recognise it and their antipathy towards her as a result of her status as a 
low-ﾉW┗Wﾉ ﾗaaWﾐSWヴく Iデ ヴWﾏｷﾐSゲ ┌ゲ デｴ;デ デｴWヴW ｷゲ ﾐﾗ ﾗﾐW ┘;┞ デﾗ ヮヴWゲWﾐデ ;ゲ け┗┌ﾉﾐWヴ;HﾉWげく Wﾗﾏ;ﾐ 
7 had complex and intersecting identities. The rest of her story, relating to her second and 
third husbands, is also key because it overtly highlights that criminal justice intervention will 
not always be the most appropriate way to proceed for victims of intimate partner abuse. 
Moreover, just because a woman does not engage the CJS, it does not mean that she is not 
exercising agency in other waysく Oﾐ ﾉW;┗ｷﾐｪ ｴWヴ ゲWIﾗﾐS ｴ┌ゲH;ﾐSが Wﾗﾏ;ﾐ Αげゲ SWIｷゲｷﾗﾐ ﾐﾗデ デﾗ 
involve the police following his serious assault of her, was not solely due to distrust of police 
and her lack of belief in the effectiveness of criminal justice outcomes. Nor was it just her 
sense that she would not be believed due to her previous convictions and her failure to 
present as a vulnerable and compliant victim. It was also motivated by an astute strategy. 
H;┗ｷﾐｪ けヴW-ｷﾐ┗WﾐデWSげ ｴWヴゲWﾉaが ヮ┌デデｷﾐｪ ｴWヴ ヮヴW┗ｷﾗ┌ゲ Iﾗﾐ┗ｷIデｷﾗﾐゲ HWｴｷﾐS ｴWヴが ゲｴW SｷS ﾐﾗデ ┘;ﾐデ 
デﾗ Hヴｷﾐｪ ｴWヴ ﾐW┘ a;ﾏｷﾉ┞ デﾗ デｴW ;デデWﾐデｷﾗﾐ ﾗa IｴｷﾉSヴWﾐげゲ ゲﾗIｷ;ﾉ ゲWヴ┗ｷIWゲ ﾗヴ ヮヴﾗ┗ﾗﾆW ｴWヴ ヮ;ヴデﾐer 
ｷﾐ ゲ┌Iｴ ; ┘;┞ デｴ;デ ｴW ┘ﾗ┌ﾉS ┘ｷデｴSヴ;┘ デｴW けSWIWﾐデげ ﾏ;ｷﾐデWﾐ;ﾐIW デｴW┞ ｴ;S ;ｪヴWWS ｷﾐ 
advance. 
                                                          
1165 A term Woman 7 used to describe her then husband. 
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 For very different reasons, involving the CJS during her third marriage would also 
ｴ;┗W HWWﾐ SWﾉWデWヴｷﾗ┌ゲく Wﾗﾏ;ﾐ Αげゲ デｴｷヴS ｴ┌ゲH;ﾐS ┘;ゲ ;ﾐ W┝IWヮデｷﾗﾐ;ﾉﾉ┞ ┗ｷﾗﾉWﾐデ ﾏ;ﾐ who 
operated within criminal networks. His friends were similarly so. When he started to exert 
violence towards her at moments of anger, Woman 7 immediately knew that she would not 
continue the relationship. When the police became involved following a public display of 
anger, she was told that there could be no prosecution of him without her support. She 
ヴWaﾉWIデWSが けIﾐ ; ┘;┞が デｴWﾏ ﾐﾗデ ヮヴﾗゲWI┌デｷﾐｪねit's kind of unforgiveable [there had been 
witnesses] but it's worked out better for me. In a way, them not prosecuting [P] made me 
ヴW;ﾉｷゲW ｴﾗ┘ ┗┌ﾉﾐWヴ;HﾉW I ┘;ゲげ ;ﾐS デｴｷゲ ﾏﾗデｷ┗;デWS ｴWヴ デﾗ W┝WヴIｷゲW けS;ﾏ;ｪW ﾉｷﾏｷデ;デｷﾗﾐげ ;ﾐS 
take steps to protect herself.  
 Whilst he was recalled to prison on licence (prompted by police involvement 
following the public assault) Woman 7 recorded her perpetrator threatening her on the 
telephone in order to serve a civil injunction on him (which she reflected offered her some 
protection). Furthermore, she began to spread rumours amongst his fraternity so that they 
began to lose sympathy with him (thereby limiting the likelihood they would take action 
against her on his behalf). She reported his stashing of illegal items at her home, via her 
ヮヴﾗH;デｷﾗﾐ ﾗaaｷIWヴが ;ﾐS ┘;ゲ ヴWﾉｷW┗WS デｴ;デ ┘ｴWﾐ ヮﾗﾉｷIW ;デデWﾐSWS ;ﾐS けﾆｷIﾆWS デｴW Sﾗﾗヴ ｷﾐげ デｴｷゲ 
provided evidence that she was not complicit in reporting to police (this was her hope when 
she reported indirectly to her probation worker). When a police-issued panic alarm was 
retrieved only a week after the assault, she installed a private security alarm which would 
ヮヴﾗﾏヮデ ｷﾏﾏWSｷ;デW ゲWI┌ヴｷデ┞ ゲデ;aa ;デデWﾐS;ﾐIWく F┌ヴデｴWヴﾏﾗヴWが けNﾗデ ﾉﾗﾐｪ ;aデWヴ デｴ;デが I ┘Wﾐデ ｷﾐデﾗ 
recovery. And I started [a new career]. On some level, I made the decision that I was never 
going to let myself be vulnerable again. And now I am passionate abﾗ┌デ ｷデくげ TｴW 
consequences of a prosecution, even if victimless, would have been to put her safety at very 
ヴW;ﾉ ヴｷゲﾆ S┌W デﾗ デｴW デｴヴW;デ ﾗa ヴWデヴｷH┌デｷﾗﾐ H┞ WｷデｴWヴ けPげ ﾗヴ ｴｷゲ ﾐWデ┘ﾗヴﾆく TｴW SｷaaｷI┌ﾉデ┞ aﾗヴ ; 
ヮヴﾗゲWI┌デﾗヴ デﾗ ;ヮヮヴWIｷ;デW デｴW IﾗﾏヮﾉW┝ｷデ┞ ﾗa Wﾗﾏ;ﾐ Αげゲ ゲｷデuation is obvious. 
6 Discussion: Implications for Feminists and Prosecutors 
 ‘WI;ﾉﾉｷﾐｪ デｴW CP“ け┘ﾗヴﾆｷﾐｪ ヮヴ;IデｷIWげ ﾗa ヴﾗ┌デｷﾐWﾉ┞ ヮヴWaWヴヴｷﾐｪ ゲ┌ﾏﾏﾗﾐゲ ｷﾐ SﾗﾏWゲデｷI 
abuse cases, with the intention of meeting overriding policy objectives of taking violence 
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against wﾗﾏWﾐ けゲWヴｷﾗ┌ゲﾉ┞げが 1166 ;ﾐS a┌ヴデｴWヴが ｴﾗ┘ けゲ┌IIWゲゲげ Wケ┌;デWゲ デﾗ けHヴｷﾐｪｷﾐｪ ﾏﾗヴW 
ヮWヴヮWデヴ;デﾗヴゲ デﾗ ﾃ┌ゲデｷIWげ,1167 this chapter has endeavoured to sensitively appraise what 
women experience and what they need. Consequently, these policy objectives might now 
appear crude けｴW;SﾉｷﾐWゲげ ｷﾐ ┘ｴ;デ ヴWケ┌ｷヴWゲ I;ヴWa┌ﾉ ｴ;ﾐSﾉｷﾐｪ ;ﾐS ﾐ┌;ﾐIWく LW;┗ｷﾐｪ ゲ┘WWヮｷﾐｪ 
policy objectives aside, this chapter draws out how in fact the details of CPS domestic abuse 
guidance (which in fact ﾏｷヴヴﾗヴゲ けゲ┌ヴ┗ｷ┗ﾗヴ-SWaｷﾐWSげ1168 approaches that weigh up decisions on 
a case-by-case basis) ｷゲ ┘Wﾉﾉ aﾗ┌ﾐSWSく TｴW ｪ┌ｷS;ﾐIW ┌ヴｪWゲ ヮヴﾗゲWI┌デﾗヴゲ デﾗ けIﾗﾐゲｷSWヴ デｴW 
impact on the complainant if they are to be compelled, [as] compelling attendance at court 
ﾏ;┞ I;┌ゲW デｴW Iﾗﾏヮﾉ;ｷﾐ;ﾐデ a┌ヴデｴWヴ SｷゲデヴWゲゲげ.1169 The chapter has not suggested that the 
current police presumption to arrest and CPS policy to prosecute are not the correct starting 
points but what is most clearly exposed by the narratives in this chapter is that criminal 
prosecution and subsequent summons will not always be the most appropriate way to 
proceed for women due to autonomy enhancing and/ or safety considerations.  
 The accounts presented here do not present any unified narrative of what course of 
action is in the best interest of women who have experienced domestic abuse. Rather, they 
highlight the need for prosecutorial caution. For a woman situated before the law, 
interactions with the criminal justice system must emphasise her importance and centrality. 
The danger of imposing a summons to attend court for a woman positioned before the law 
is that it serves to confirm her reservations that the law orbits without sufficient regard for 
the individuals concerned. The risk of alienation is clear as is the potential for the state to 
replace the coercive strategies of the abuser. For women positioned with the law, 
expectations must be set and women encouraged to conceive law as only part of the 
journey to living abuse free. If the law disappoints it may only serve to make her feel that 
ゲｴW ｴ;ゲ ﾉﾗゲデ デｴW けｪ;ﾏWげく A woman with the law is least likely to withdraw her support for the 
prosecution but if she does, therapeutic explorations of her reasons for withdrawal may 
assist prosecutors in deciding whether to proceed is what she wants. Again, TJ interactions 
are more likely to foster her trust in being able to call upon the CJS in future emergencies. 
For a woman against the law, criminal justice agents are encouraged to recognise her 
                                                          
1166 Crown Prosecution Service, けDﾗﾏWゲデｷI AH┌ゲW G┌ｷSWﾉｷﾐWゲ aﾗヴ PヴﾗゲWI┌デﾗヴゲげ (n 8). 
1167 Cヴﾗ┘ﾐ PヴﾗゲWI┌デｷﾗﾐ “Wヴ┗ｷIWが けVｷﾗﾉWﾐIW Aｪ;ｷﾐゲデ WﾗﾏWﾐ ;ﾐS Gｷヴﾉゲげ ‘Wヮﾗヴデ ヲヰヱヶ-ヱΑげ ふヲヰヱΑぶ ;┗;ｷﾉ;HﾉW ;デ 
<https://www.cps.gov.uk/publications/docs/cps-vawg-report-2017.pdf> accessed 22 January 2018. 
1168 Nichols (n 75) 2114. 
1169 Crown Prosecution Service, けDﾗﾏWゲデｷI AH┌ゲW G┌ｷSWﾉｷﾐWゲ aﾗヴ PヴﾗゲWI┌デﾗヴゲげ (n 8). 
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victimhood and speak with her appropriately. But, particularly for women against the law, 
recognising that the woman might be best placed to navigate her future safety and 
consideration of her agency is necessary before deciding whether summons would best 
serve her. 
 If a key advantage of a criminal justice response centres around the availability of 
individuals trained to ヴWIﾗｪﾐｷゲW ; ┘ﾗﾏ;ﾐげゲ ゲヮWIｷaｷI ﾐWWSゲが デｴWﾐが ;ゲ “ﾏ;ヴデ ケ┌Wゲデｷﾗﾐゲが ﾐWWS 
she rely on law at all?1170 It is accepted that when women feel heard and visible during the 
court process they can enjoy emancipatory benefits; however, it is also contended here that 
けﾉｷaW Iｴ;ﾐｪｷﾐｪ WaaWIデゲ ;ヴW ﾗaデWﾐ ﾉｷデデﾉW デﾗ Sﾗ ┘ｷデｴ デｴW ヴWゲ┌ﾉデ ﾗa ; ヮヴﾗゲWI┌デｷﾗﾐげく1171 Rather, as 
Heather Douglas suggests, the benefit of a criminal justice response might be that women 
gain access and referral to feminist agencies and networks. Such organisations, she posits, 
have the potential to construct an alternative reality to the one presented by law (which can 
ゲWヴ┗W ;ﾐS ゲ┌ヮヮﾗヴデ ┗ｷﾗﾉWﾐデ ﾏWﾐげゲ ﾐ;ヴヴ;デｷ┗Wゲ ┘ｴｷﾉゲデ ┌ﾐSWヴﾏｷﾐｷﾐｪ ┘ﾗﾏWﾐげゲ ゲデ;デWﾏWﾐデゲ ;ﾐS the 
significance of the harm caused) and assist women to leave violent men. If the result of 
going to law sees women going to feminism in the form of being able to access support 
organisations such as the three charities used by women in this project then, Douglas 
persuasively contends, that is the lawげゲ ┗;ﾉ┌Wく 
 Current legal approaches to prosecuting domestic abuse have undergone significant 
change and improvement following the second-wave feminist activism described in Chapter 
One, and this thesis does not deny the deterrent value of criminal law and its norm 
producing potential. However, this chapter has drawn out some of the problems and even 
dangers that might still be encountered by women when engaging the criminal justice 
system. These empirical insights accord with feminist academics who have drawn attention 
デﾗ ｴﾗ┘ ﾏ;ﾉW ヮWヴヮWデヴ;デﾗヴゲ ﾏｷｪｴデ HW HWデデWヴ ;デ ﾐ;┗ｷｪ;デｷﾐｪ デｴW けﾏ;ゲI┌ﾉｷﾐW ヴWケ┌ｷヴWﾏWﾐデゲ ﾗa 
ﾉ;┘げ1172 ;ﾐS ﾉWｪ;ﾉ ヮヴﾗIWゲゲき ﾗヴ デｴ;デ ｷﾐ┗ﾗﾉ┗ｷﾐｪ デｴW CJ“ ﾏｷｪｴデ けIヴW;デW SｷゲデヴWゲゲが Sｷゲ;S┗;ﾐデ;ｪWゲ ;ﾐS 
disillusionment for women that overrides hope or safety that migｴデ HW ｪ;ｷﾐWSげく1173 
Unsympathetic responses, dashed legitimate expectations, inconsequential sentences, 
orders that are ignored and abuse that continues or exacerbates are all reasons to pay heed 
                                                          
1170 “ﾏ;ヴデが け‘WaﾉWIデｷﾗﾐげ ふﾐ ヱヰΓヴぶ ヱヶヰく 
1171 HW;デｴWヴ Dﾗ┌ｪﾉ;ゲが けB;デデWヴWS WﾗﾏWﾐげゲ E┝ヮWヴｷWﾐIW ﾗa デｴW Cヴｷﾏｷﾐ;ﾉ J┌ゲデｷIW “┞ゲデWﾏぎ DWIWﾐデヴｷﾐｪ L;┘げ ふヲヰヱヲぶ 
Feminist Legal Studies, 121, 132. 
1172 “ﾏ;ヴデが け‘WaﾉWIデｷﾗﾐげ ふﾐ ヱヰΓヴぶ ヱヶヰく 
1173 Douglas (n 1171) 121. 
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デﾗ “ﾏ;ヴデげゲ ;ゲゲWゲゲﾏWﾐデ デｴ;デ ﾉ;┘げゲ ゲWﾉa-ヮヴﾗIﾉ;ｷﾏWS けデヴ┌デｴゲげ ﾏ;┞ ﾐﾗデ ;IIﾗヴS ┘ｷデｴ ┘ﾗﾏWﾐげゲ 
experience and that sometimes victories may not be worth the price paid. Nonetheless, the 
chapter has also shown that, despite some obvious shortcomings of a criminal justice 
response, when a woman considers her voice to be heard, her narrative to be truthful and 
her centrality to be key (in line with TJ), emancipatory progress can be made for her.1174 
Conclusion 
Pﾉ;Iｷﾐｪ け┘ﾗﾏWﾐげゲ W┝ヮWヴｷWﾐIWが ;ﾐS デｴW ヮWヴゲヮWIデｷ┗W aヴﾗﾏ ┘ｷデｴｷﾐ デｴ;デ W┝ヮWヴｷWﾐIWが ;デ 
デｴW IWﾐデWヴ ぷゲｷIへげ1175 is arguably the ambition of feminist legal study. Undertaking this 
endeavour, the empirical work of this chapter has exposed the absence of a unified account 
of how women think about criminal law and how they expect it to act on their behalf. 
NﾗﾐWデｴWﾉWゲゲが H┞ ｷSWﾐデｷa┞ｷﾐｪ ┘ﾗﾏWﾐげゲ Hヴﾗ;d positionalities in relation to law (legal 
consciousness), layers of commonality surface and implicitly call attention. Within the 
ﾐ;ヴヴ;デｷ┗Wゲ ﾗa デｴW ｷﾐSｷ┗ｷS┌;ﾉ ﾗヴ ｪヴﾗ┌ヮゲ ﾗa ｷﾐSｷ┗ｷS┌;ﾉゲが “IｴﾐWｷSWヴ ┌ヴｪWゲ デｴ;デ デｴW けｪWﾐWヴ;ﾉげ ｷゲ ﾐﾗデ 
aﾗヴｪﾗデデWﾐ ;ﾐS デｴ;デ デｴW けヮ;ヴデｷI┌ﾉ;ヴげ HW ゲｷデ┌;デWS ｷﾐ デｴW けｪWﾐWヴ;ﾉげく Iﾐ Sﾗｷﾐｪ デｴｷゲが けデｴW ヮ;ヴデｷI┌ﾉ;ヴ 
illuminates the general, and the general provides context and depth to our understanding of 
デｴW ヮ;ヴデｷI┌ﾉ;ヴがげ1176 meaning that デｴW ゲWWﾏｷﾐｪﾉ┞ ｷﾐSｷ┗ｷS┌;ﾉ W┝ヮWヴｷWﾐIWゲ ﾗa ┘ﾗﾏWﾐげゲ ┗ｷﾗﾉWﾐIW 
are always situated ;ﾐS ﾗヮWヴ;デｷﾐｪ ;ゲ ;ﾐ ;ゲヮWIデ ﾗa ┘ﾗﾏWﾐげゲ ゲ┌HﾗヴSｷﾐ;デW ヮﾗゲｷデｷﾗﾐ ｷﾐ ゲﾗIｷWデ┞く 
Moreover, the inadequacy of law to discursively construct feminist knowledge and subjects 
is underlined.1177 This chapter has sought to outline how legal consciousness methodology 
ｴ;ゲ ヮ;ヴ;ﾉﾉWﾉゲ ┘ｷデｴ aWﾏｷﾐｷゲデ ﾉWｪ;ﾉ ゲIｴﾗﾉ;ヴゲｴｷヮ ┘ｴｷIｴ Hﾗデｴ WaaWIデｷ┗Wﾉ┞ ┌ﾐゲWデデﾉW ﾉ;┘げゲ SWIﾉ;ヴ;デﾗヴ┞ 
truths and reveal law as constitutive and representative of unequal societal gender 
divisions. More narrowly however, from a prosecutorial perspective, the presumption to 
;ヴヴWゲデ ;ﾐS ヮヴﾗゲWI┌デW SﾗﾏWゲデｷI ;H┌ゲW ヮWヴヮWデヴ;デﾗヴゲ ┘ﾗ┌ﾉS ;ヮヮW;ヴ デﾗ ;SSヴWゲゲ デｴW けｪWﾐWヴ;ﾉげ 
(violence against women is wrong). Moreover, CPS policy that urges weighing up the benefit 
                                                          
1174 See also Lauren BWﾐﾐWデデ C;デデ;ﾐWﾗ ;ﾐS Lｷゲ; GﾗﾗSﾏ;ﾐが けTｴヴﾗ┌ｪｴ デｴW Lens of Therapeutic Jurisprudence: The 
Relationship between Empowerment in the Court System and Well-being for Intimate Partner Violence 
VｷIデｷﾏゲげ ふヲヰヱヰぶ 25(3) Journal of Interpersonal Violence 481き C;ヴﾗﾉ “ﾏ;ヴデが けL;┘げゲ Tヴ┌デｴっWﾗﾏWﾐげゲ E┝ヮWヴｷWﾐIWげ ｷﾐ 
Regina Graycar (ed), Dissenting Opinions: Feminist Explorations in Law and Society (Allen and Unwin 1990) 1に
ヲヰき ;ﾐS HW;デｴWヴ Dﾗ┌ｪﾉ;ゲが けB;デデWヴWS WﾗﾏWﾐげゲ E┝ヮWヴｷWﾐIW ﾗa デｴW Cヴｷﾏｷﾐ;ﾉ J┌ゲデｷIW “┞ゲデWﾏぎ DWIWﾐデヴｷﾐｪ L;┘げ 
(2012) Feminist Legal Studies 121.  
1175 Catherine Mackinnon, Towards A Feminist Theory of the State (Harvard University Press 1989) 38. 
1176 Schneider, Battered Women and Feminist Lawmaking (n 94) 5. 




of summons on a case-by-case basis, provided it translates into working practice, emulates 
sensitivity to individual circumstances に デｴW けヮ;ヴデｷI┌ﾉ;ヴげく 
 Tｴヴﾗ┌ｪｴ デｴｷゲ W┝ヮﾉﾗヴ;デｷﾗﾐ ﾗa ┘ﾗﾏWﾐげゲ ﾉWｪ;ﾉ IﾗﾐゲIｷﾗ┌ゲﾐWゲゲが ;ゲヮWIデゲ ﾗa デｴW Iヴｷﾏｷﾐ;ﾉ 
justice system that remain damaging or seem futile for female victims of domestic abuse 
have been revealed. Through empirical narrative, the chapter has shown that law may not 
prove to be a site of refuge or resolution for women who have experienced domestic abuse. 
The chapter therefore challenges Madden-DWﾏヮゲW┞げゲ ヮｴｷﾉﾗゲﾗヮｴｷI;ﾉ ;ヮヮヴ;ｷゲ;ﾉ that effective 
prosecutions of domestic violence offences would be a sound feminist strategy1178 and 
ヴWゲヮﾗﾐSゲ デﾗ H┌ﾐデWヴげゲ Iヴｷデｷケ┌W デｴ;デ M;SSWﾐ-DWﾏヮゲW┞げゲ ;Hゲデヴ;Iデ ┘ﾗヴﾆ a;ｷﾉゲ デﾗ IﾗﾐゲｷSWヴ ﾉｷ┗Wゲ 
lived.1179 Aゲ ゲ┌Iｴが デｴｷゲ Iｴ;ヮデWヴ ;SｴWヴWゲ デﾗ け; ﾏﾗヴW ﾏﾗSWヴﾐ ┗Wヴゲｷﾗﾐ ぷﾗa feminist 
jurisprudence], taking the form of a complex, tentative, questioning engagement with law 
;ゲ ; Iﾗﾐデｷﾐ┌ﾗ┌ゲ ヮヴﾗIWゲゲげく1180 “ﾏ;ヴデげゲ ヮﾗゲデ-modern feminist project of de-centring law was 
never intended to mean that feminists and women should ignore law or write it off.1181 
‘;デｴWヴが ｷﾐゲデW;S ﾗa けIﾗﾉﾉ┌Sｷﾐｪ ┘ｷデｴ ﾉ;┘げゲ ﾗ┗Wヴｷﾐaﾉ;デWS ┗ｷW┘ ﾗa ｷデゲWﾉaげ “ﾏ;ヴデ WﾐIﾗ┌ヴ;ｪWS 
feminists to concentrate on the law in practice.1182 From this, she encouraged, a valuable 
けSｷゲI┌ヴゲｷ┗W ゲデヴ┌ｪｪﾉWげ ┘ﾗ┌ﾉS Wﾐゲ┌Wく TｴW IﾗﾐIﾉ┌ゲｷﾗﾐ ﾗa デｴｷゲ デｴWゲｷゲ ヴWゲponds to her call. 
                                                          
1178 Michelle Madden-Dempsey, けTﾗ┘;ヴS ; FWﾏｷﾐｷゲデ “デ;デWぎ Wｴ;デ DﾗWゲ けEaaWIデｷ┗Wげ Prosecution of Domestic 
VｷﾗﾉWﾐIW MW;ﾐいげ ふヲヰヰΑぶ 70(6) The Modern Law Review 908. 
1179 Rosemary H┌ﾐデWヴが けMｷIｴWﾉﾉW M;SSWﾐ DWﾏヮゲW┞ぎ PヴﾗゲWI┌デｷﾐｪ DﾗﾏWゲデｷI VｷﾗﾉWﾐIWぎ A PｴｷﾉﾗゲﾗヮｴｷI;ﾉ Aﾐ;ﾉ┞ゲｷゲげ 
(2010) 18(2) Feminist Legal Studies 195. 
1180 “ﾏ;ヴデが け‘WaﾉWIデｷﾗﾐげ ふﾐ ヱヰΓヴぶ ヱヶ4. 
1181 Ibid 162. 






From the outset, this thesis was inspired by questions I had about the Crown 
PヴﾗゲWI┌デｷﾗﾐ “Wヴ┗ｷIWげゲ ;ヮヮヴﾗ;Iｴ デﾗ ｷﾐデｷﾏ;デW ヮ;ヴデﾐWヴ ;H┌ゲWく Aデ デｴW デｷﾏW I ﾃﾗｷﾐWS デｴW ゲWヴ┗ｷIW 
(2007), it was clear that every effort was being made to make good on past reluctance by 
criminal justice agents to intervene in intimate partner abuse. Even at that time, it was 
apparent that a significant and meaningful shift was taking place for the service and I felt 
positive about being part of a concerted strategy to reverse the practice of automatic 
discontinuance on request. I felt this because, as a defence solicitor, I too had found myself 
advising defendants to simply enter not guilty pleas and to wait and see whether the victim 
けデ┌ヴﾐWS ┌ヮげ aﾗヴ デヴｷ;ﾉ. The case would inevitably be dropped if she failed to attend. However, 
;ゲ デｴW ﾐW┘ ヮﾗﾉｷI┞ HWｪ;ﾐ デﾗ ヮﾉ;┞ ﾗ┌デが ;ゲ Iｴ;ヴ;IデWヴｷゲWS H┞ ヮヴﾗゲWI┌デﾗヴゲげ S;ｷﾉ┞ ┘ﾗヴﾆｷﾐｪ 
practices, my confidence that I was always part of progressive and affirmative action on 
behalf of victims was regularly being challenged. Faced with a concerted management 
commitment to demonstrate the new priority, I frequently found myself concerned that 
pursuing the prosecution in the face of victim requests to have the matter terminated 
should not always be considered preferable. Moreover, I found that where my own 
assessment was that a case should be discontinued, my view was invariably being 
overridden by my line managers who preferred to summons. I began to question the reason 
for these occasions of divergence between myself and my managers and wanted to 
┌ﾐSWヴゲデ;ﾐS ┘ｴ;デ Sヴｷ┗Wヴゲ ┘WヴW ゲデWWヴｷﾐｪ デｴW ゲWヴ┗ｷIWげゲ ;ﾏHｷデｷﾗﾐゲく I ;ﾉゲﾗ ┘;ﾐデWS デﾗ ﾆﾐﾗ┘ ｴﾗ┘ 
prosecutorial decision-making was affecting the women whose lives it touched and if the 
priority to convict was always meeting her needs and interests. 
Thus, the following motivating questions arose: what priorities were driving the CPS 
approach? More specifically, how ﾏｷｪｴデ デｴW CP“ け┘ﾗヴﾆｷﾐｪ ヮヴ;IデｷIWげ ﾗa デWﾐ;Iｷﾗ┌ゲ 
prosecutions have emerged, specifically in the context of two key discourses in the modern 
violence against women ;ｪWﾐS;ぎ けaWﾏｷﾐｷゲﾏげ ;ﾐS けﾐWﾗﾉｷHWヴ;ﾉｷゲﾏげい Secondly, what are the 
consequences for women from such commitment to criminalisation and convictions? This 
thesis has endeavoured to probe and answer these research questions using socio-legal 
theory and empirical methodology.  
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I summarise the findings hereぎ Cｴ;ヮデWヴ OﾐW デヴ;IWS ｴﾗ┘ デｴW ┘ﾗﾏWﾐげゲ ﾏﾗ┗WﾏWﾐデ ;ﾐS 
feminist explanations of the prevalence of violence against women directly and implicitly 
demanded state responsiveness. TｴW ゲデ;デWげゲ ヴWゲヮﾗﾐゲW ｴ;ゲ HWWﾐ to treat domestic abuse 
primarily as crime. In so doing, I argued that, firstly, the affirmative qualities of the private 
sphere are in danger of being overlooked and, secondly, that female victims came to be 
measured against the archetypal legal subject (initially being dismissed as irrational and 
non-credible when they did not meet thW ﾉWｪ;ﾉ ゲ┌HﾃWIデげゲ standard, and more latterly by 
being compared against the legal subject to assess how vulnerable and in need of [state] 
protection she is). Chapter Two outlined an alternative legal subject in what, for ease, might 
HW ヴWaWヴヴWS デﾗ ;ゲ IﾗﾐIWｷ┗ｷﾐｪ デｴW けﾉｷ┗WS ゲ┌HﾃWIデげ ふ;ヴｷゲｷﾐｪ aヴﾗﾏ ┗┌ﾉﾐWヴ;Hｷﾉｷデ┞ デｴWﾗヴ┞が ヴWﾉ;デｷﾗﾐ;ﾉ 
autonomy, the capabilities approach and therapeutic jurisprudence). I suggested that this 
reconceived legal subject might better guide prosecutorial decision making in domestic 
abuse cases. Chapter Three considered how neoliberal discourses and strategies, working in 
collaboration with feminism, appear to have augmented state responsiveness to DA in 
criminal justice terms, foreclosing alternative ways of thinking about women who have 
experienced domestic abuse such as that envisaged in Chapter Two. Chapter Four then 
described, through qualitative analysis, the ways in which neoliberalism and けradicalげ 
feminism has contributed to the priority paid to domestic abuse prosecutions in practice. 
Feminists see their structural analysis of gender inequality grounding government VAW 
policy, neoliberal crime control priorities justify holding perpetrators to account but it was 
the quasi-neoliberal practice of NPM デｴ;デ ﾏﾗゲデ ゲｷｪﾐｷaｷI;ﾐデﾉ┞ ゲWWﾏWS デﾗ ｷﾏヮ;Iデ ヮヴﾗゲWI┌デﾗヴゲげ 
け┘ﾗヴﾆｷﾐｪ ヮヴ;IデｷIWげく OHtaining convictions demonstrated the policy objective of taking DA 
seriously whilst evidencing the effectiveness of the system. At the time of writing, the 
ヮヴﾗゲWI┌デﾗヴｷ;ﾉ け┘ﾗヴﾆｷﾐｪ ヮヴ;IデｷIWげ ｷゲ Iｴ;ヴ;IデWヴｷゲWS ;ゲ けtenaciousげ, specifically due to the 
habitual use of summonsing reluctant domestic abuse victims to trial. Finally, Chapter Five 
SヴW┘ ;デデWﾐデｷﾗﾐ デﾗ ┘ﾗﾏWﾐげゲ ﾏ┞ヴｷ;S ヮヴWゲWﾐデ;デｷﾗﾐゲ ;ﾐS IﾗﾐゲWケ┌Wﾐデ W┝ヮWIデ;デｷﾗﾐゲ ﾗa デｴW ﾉ;┘が 
cautioning prosecutors that criminal convictions will not always serve female victims of 
domestic abuse and may even negatively impact her safety. The advantages that Chapter 
T┘ﾗげゲ ヮヴﾗヮﾗゲWS けﾉｷ┗WS ゲ┌HﾃWIデげ could offer for theoretically informed prosecutorial praxis 
were drawn out. 
Section One of this Conclusion outlines the broad findings of the case study, which of 
themselves contribute to existing literature pertaining to the prosecution of domestic abuse 
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in England and Wales. Section Two then steps back from the problematic to consider the 
デｴWゲｷゲげ ┘ｷSWヴ IﾗﾐデヴｷH┌デｷﾗﾐく Tｴｷゲ ヴWﾉ;デWゲ デﾗ デｴW デｴﾗヴﾐ┞ ケ┌Wゲデｷﾗﾐ デｴ;デ ｴ;ゲ aヴWケ┌Wﾐデﾉ┞ Sｷ┗ｷSWS 
feminists; to what extenデ ﾏｷｪｴデ aWﾏｷﾐｷゲﾏげゲ Iﾗﾉﾉ;Hﾗヴ;デｷﾗﾐ ┘ｷデｴ デｴW state have produced not 
only notable gains for abused women, but also losses? Finally, Section Three considers the 
デｴWゲｷゲげ IﾗﾐデヴｷH┌デｷﾗﾐ デﾗ デｴW aWﾏｷﾐｷゲデ ﾉWｪ;ﾉ ヮヴﾗﾃWIデ ;ﾐS ｷデゲ ヮ;ヴデ ｷﾐ デｴW SｷゲI┌ヴゲｷ┗W ┌ﾐゲWデデﾉｷﾐｪ ﾗa 
leg;ﾉ ヮﾗゲｷデｷ┗ｷゲﾏげゲ ;IIﾗ┌ﾐデ ﾗa デｴW ヮﾗ┘Wヴ ﾗa ﾉ;┘ デﾗ WaaWIデ けﾃ┌ゲデげ and positive outcomes. Having 
IﾗﾐゲｷSWヴWS デｴW デｴWゲｷゲげ IﾗﾐデヴｷH┌デｷﾗﾐ デﾗ ﾆﾐﾗ┘ﾉWSｪW ｷﾐ デｴW ヮヴWIWSｷﾐｪ デｴヴWW sections, I finish by 
proposing the direction of further research. 
1 Findings from the Case Study: Feminist and Neoliberal Influences in CPS Domestic 
AH┌ゲW PﾗﾉｷI┞ ;ﾐS けWﾗヴﾆｷﾐｪ Pヴ;IデｷIWげ 
This thesis has made plain the CPS policy commitment to prosecuting intimate 
partner abuse. As part of the wider government strategy to end violence against women 
anS ｪｷヴﾉゲが デｴW CP“ SﾗﾏWゲデｷI ;H┌ゲW ヮﾗﾉｷI┞ ﾗヮWﾐﾉ┞ ゲWWﾆゲ けﾃ┌ゲデｷIWげ aﾗヴ ┗ｷIデｷﾏゲ ;ﾐS ヮヴﾗゲWI┌デｷﾗﾐゲ 
;ヴW ｷﾐ┗;ヴｷ;Hﾉ┞ IﾗﾐゲｷSWヴWS デﾗ HW ｷﾐ デｴW けヮ┌HﾉｷI ｷﾐデWヴWゲデげく WｴWﾐ ┘ﾗﾏWﾐ ;ヴW ﾐﾗ ﾉﾗﾐｪWヴ 
supportive of the prosecution, prosecutors are encouraged to assess whether special 
measures might support her in giving evidence. Failing that, prosecutors are encouraged to 
ヮヴﾗIWWS ┘ｷデｴ ┗ｷIデｷﾏﾉWゲゲ ヮヴﾗゲWI┌デｷﾗﾐゲ ┘ｴWヴW ヮﾗゲゲｷHﾉWが ﾗヴ デﾗ ｪｷ┗W a┌ﾉﾉ IﾗﾐゲｷSWヴ;デｷﾗﾐ デﾗ けデｴW 
ｷﾏヮ;Iデ ﾗﾐ デｴW Iﾗﾏヮﾉ;ｷﾐ;ﾐデろゲ ゲ;aWデ┞ ;ﾐS ┘WﾉﾉHWｷﾐｪげ1183 before deciding to issue a summons 
as a last resort. Discontinuance should only take place when the complainant's account was 
the けonly W┗ｷSWﾐIW ;┗;ｷﾉ;HﾉWが ;ﾐS ; ゲ┌ﾏﾏﾗﾐゲ ┘ﾗ┌ﾉS ﾐﾗデ HW ;ヮヮヴﾗヮヴｷ;デWげく1184   
TｴW ヮヴWゲ┌ﾏヮデｷﾗﾐ デﾗ ヮヴﾗゲWI┌デW SWゲIヴｷHWS ｴWヴW aﾗヴﾏゲ ヮ;ヴデ ﾗa デｴW UK ｪﾗ┗WヴﾐﾏWﾐデげゲ 
appetite for dealing with intimate partner abuse through criminalisation. Chapter One 
explored how the approach responds to a distinctly feminist account of the causes of 
SﾗﾏWゲデｷI ;H┌ゲW ;ゲ けヮ;デヴｷ;ヴIｴ;ﾉ aﾗヴIWげが 1185 as described in the CPS VAW strategy. This is the 
けSﾗﾏｷﾐ;ﾐIWげ ﾗヴ けヴ;SｷI;ﾉげ aWﾏｷﾐｷゲデ ;IIﾗ┌ﾐデ デｴ;デ ┌ﾐSWヴゲデ;ﾐSゲ デｴ;デ ﾏ;ﾉW ヮヴｷ┗ｷﾉWｪW ｷﾐ デｴW ヮ┌HﾉｷI 
sphere translates into private family dynamics where the domination of women by men 
manifests in violence. It thus mirrors (けradicalげ feminist) Michelle Madden-DWﾏヮゲW┞げゲ 
assessment of the role and value of criminal prosecutions. Specifically, that prosecutorial 
action has consequential and intrinsic (or expressive/ symbolic) value in condemning social 
                                                          
1183 Crown Prosecution Service, けDﾗﾏWゲデｷI AH┌ゲW G┌ｷSWﾉｷﾐWゲ aﾗヴ PヴﾗゲWI┌デﾗヴゲげ (n 8). 
1184 Original emphasis in Ibid. 
1185 Houston (n 34) 217. 
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norms that permit intimate partner abuse.1186 Indeed the CPS affirms the United Nations 
ゲヮWIｷ;ﾉ ヴ;ヮヮﾗヴデW┌ヴ ﾗﾐ ┗ｷﾗﾉWﾐIW ;ｪ;ｷﾐゲデ ┘ﾗﾏWﾐ ヴWヮﾗヴデ ┘ｴｷIｴ SWデ;ｷﾉゲ デｴ;デ けぷaへﾗヴ ; state action 
デﾗ ヴW;ﾉｷ┣Wぐ ｷﾐデヴｷﾐゲｷI ┗;ﾉ┌W ぷﾗa ヮヴﾗゲWI┌デｷﾗﾐゲへが ｷデ ﾏ┌ゲデ ﾐﾗデ HW ; ﾗﾐW-off instance of 
condemnation, but in fact it must systematically engage with domestic violence and 
IﾗﾐSWﾏﾐ ｷデげく1187 Thus, from Madden-DWﾏヮゲW┞げゲ けradicalげ feminist perspective, the criminal 
law offers the potential to challenge patriarchal structures by consistently denouncing 
societal attitudes and norms that support them.  
けTenaciousげ prosecutions also reflect and reinforce second-wave feminist analysis 
that domestic abuse is not a private matter but a public crime (a crime against us all) and 
should be condemned through the courts accordingly. Current policy addresses the past 
Iｴ;ヴｪW デｴ;デ デｴW CJ“ ゲ┌aaWヴWS けｷﾐゲデｷデ┌デｷﾗﾐ;ﾉ ｷﾐSｷaaWヴWﾐIWげ1188 to matters of intimate partner 
abuse in the private sphere. The current commitment is then, ostensibly, a victory for the 
feminist and community groups that took part in the CPS policy consultation process and 
who sought strong state condemnation of the crime. 
From a neoliberal perspective, as explored in Chapter Three, the presumption 
accords with an understanding of society as individualistic in which citizens are increasingly 
held responsible for their successes, failures and criminal transgressions because they have 
been afforded the free market conditions to prosper. In this context, bringing the 
perpetrators of intimate partner abuse to justice sits within the overall expansion and 
けｴ;ヴSWﾐｷﾐｪ ﾗa デｴW Iヴｷﾏｷﾐ;ﾉ ﾉ;┘げ ┘ｷデﾐWゲゲWS ｷﾐ ヴWIWﾐデ ﾐWﾗﾉｷHWヴ;ﾉ SWI;SWゲく1189  The traditional 
redistributive efforts of a leftist feminist movement might not once have been welcomed by 
governments of the right. However, the issue of gender-based violence holds appeal to 
neoliberal criminological values of freedom, individualism and responsibilisation through its 
Iｴ;ﾏヮｷﾗﾐｷﾐｪ ﾗa ┗ｷIデｷﾏゲげ aヴWWSﾗﾏ ふaヴﾗﾏ ;H┌ゲWぶ ┘ｴｷﾉゲデ ｴﾗﾉSｷﾐｪ ヮWヴヮWデヴ;デﾗヴゲ ｷﾐSｷ┗ｷS┌;ﾉﾉ┞ 
responsible. VAW feminists have thus seen their ambition of ending domestic abuse 
addressed through a melding with neoliberal goals that seek to obtain social control of 
offenders through the tool of criminalisation.  
                                                          
1186 Madden-Dempsey, Prosecuting Domestic Violence (n 52) 60. 
1187 Y;ﾆｷﾐ Eヴデ┌ヴﾆが けヱヵ YW;ヴゲ ﾗa デｴW UﾐｷデWS N;デｷﾗﾐゲ “ヮWIｷ;ﾉ ‘;ヮヮﾗヴデW┌ヴ ﾗﾐ VｷﾗﾉWﾐIW Aｪ;ｷﾐゲデ WﾗﾏWﾐ ふヱΓΓヴ- 2009)- 
A CヴｷデｷI;ﾉ ‘W┗ｷW┘げ ふUﾐｷデWS N;デｷﾗﾐゲ ヲヰヰΓぶ ヲΑ IｷデWS ｷﾐ Cヴﾗ┘ﾐ PヴﾗゲWI┌デｷﾗﾐ “Wヴ┗ｷIWが けViolence Against Women and 
Gｷヴﾉゲげ ‘Wヮﾗヴデげ (10th edn, CPS 2015-16). 
1188 DﾗH;ゲｴ ;ﾐS DﾗH;ゲｴが けLﾗ┗Wが Hﾗﾐﾗ┌ヴ ;ﾐS OHW┞げふﾐ ヲンΓぶ ヴヱヰく 
1189 Bell (n 163) 1. 
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The neoliberal approach to intimate partner abuse illustrates the neoliberal paradox; 
in its desire to roll back ゲデ;デW ヮヴWゲWﾐIW ｷﾐ ヮWﾗヮﾉWげゲ ﾉｷ┗Wゲ ｷﾐ ヮヴWaWヴWﾐIW aﾗヴ ﾏ;ヴﾆWデ ﾗヴSWヴｷﾐｪが 
the state simultaneously manoeuvres to create the conditions of freedom through an 
enhanced state presence in the criminal justice field. Further motivated by harm risk 
prevention, intimaデW ヮ;ヴデﾐWヴ ;H┌ゲWヴゲ ;ヴW けﾏ;ﾐ;ｪWSげ デｴヴﾗ┌ｪｴ デｴW Iヴｷﾏｷﾐ;ﾉ ﾉ;┘ ｷﾐ ヮヴWaWヴWﾐIW 
to more rehabilitative models of justice typically associated with social democratic 
governments. Genuine preventative measures, through education, are also side-lined. 
Moreover, the approach comes at the expense of state provision for female victims (where 
solidaristic notions of reciprocity between communities, individuals and the state might see 
ｪヴW;デWヴ ｷﾐ┗WゲデﾏWﾐデ ｷﾐ ┘ﾗﾏWﾐげゲ ゲｴWﾉデWヴゲが ヴWa┌ｪWゲ ;ﾐS ゲ┌ヮヮﾗヴデ ゲWヴ┗ｷIWゲぶく Ia ﾐWﾗﾉｷHWヴ;ﾉｷゲﾏ ｷs 
デｴW ;ﾐデｷSﾗデW デﾗ ゲデ;デW ┘Wﾉa;ヴｷゲﾏが aWﾏｷﾐｷゲﾏげゲ ;ﾉﾉｷ;ﾐIW ┘ｷデｴ デｴW ﾐWﾗﾉｷHWヴ;ﾉ ゲデ;デW ゲWWゲ ｷデゲ 
discourses shaped and absorbed into that political hegemony.  
The presumption to prosecute is mitigated when a woman retracts her support, it is 
then that prosecutors must sensitively weigh up the safety and well-being costs of 
ヮヴﾗIWWSｷﾐｪく TｴW┞ ﾏ┌ゲデ HW ﾏｷﾐSa┌ﾉ ﾐﾗデ デﾗ Wﾐｪ;ｪW けｷﾐ ;ﾐ┞ IﾗﾐS┌Iデ ┘ｴｷIｴ ゲ┌ヮヮﾗヴデゲ デｴW 
ヮﾗゲｷデｷﾗﾐ デｴ;デ デｴW Iﾗﾏヮﾉ;ｷﾐ;ﾐデ ｷゲ IﾗﾏヮﾉｷIｷデ ｷﾐ ヮWヴヮWデヴ;デｷﾐｪ デｴW ;H┌ゲW デｴW┞ ;ヴW ゲ┌aaWヴｷﾐｪげ,1190 
meaning that the financial, social and physical abuse must not be reinforced by 
discontinuance and that undue pressure from the perpetrator upon the victim ought not 
dissuade prosecution. Such pressure cannot be condoned. Men must not be able to 
manipulate the prosecution outcome through threats or intimidation of the victim. 
Hﾗ┘W┗Wヴが ｷﾐ ヮヴ;IデｷIW ヮヴﾗゲWI┌デﾗヴゲ ﾆﾐﾗ┘ デｴ;デ ; ┘ﾗﾏ;ﾐげゲ ゲ;aWデ┞ I;ﾐﾐﾗデ HW ;ゲゲ┌ヴWS デｴヴﾗ┌ｪｴ 
prosecution. Alternative accommodation cannot be offered to victims nor, as Chapter Five 
showed, can prosecutors ensure perpetrators adhere to bail conditions or orders not to 
contact her. Until sufficient safeguarding can be assured either within or outside the CJS, 
デｴWﾐ ; ┘ﾗﾏ;ﾐげゲ ヴWケ┌Wゲデ デﾗ デWヴﾏｷﾐ;デW ヮヴﾗIWWSｷﾐｪゲ ﾐWWSゲ デﾗ HW デ;ﾆWﾐ ┗Wヴ┞ ゲWヴｷﾗ┌ゲﾉ┞ H┞ 
prosecutors on a case-by-case basis. This is the unsatisfactory reality prosecutors find 
themselves in. 
Ia デｴW ﾗ┗Wヴ;ﾉﾉ ヮヴWゲ┌ﾏヮデｷﾗﾐ デﾗ ヮヴﾗゲWI┌デW ;SSヴWゲゲWゲ デｴW けヴ;SｷI;ﾉげ aWﾏｷﾐｷゲデ デｴWゲｷゲ ;Hﾗ┌デ 
the causes of male intimate partner violence and the part criminal justice can play in 
addressing that, then the policy at the point a woman withdraws appears to mirror post-
                                                          
1190 Crown Prosecution Service, けDﾗﾏWゲデｷI AH┌ゲW G┌ｷSWﾉｷﾐWゲ aﾗヴ PヴﾗゲWI┌デﾗヴゲげ (n 8). 
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ﾏﾗSWヴﾐ aWﾏｷﾐｷゲﾏげゲ ヴWIﾗｪﾐｷデｷﾗﾐ ﾗa デｴW Sｷ┗Wヴゲｷデ┞ ;ﾐS SｷaaWヴWﾐIW HWデ┘WWﾐ ┘ﾗﾏWﾐげゲ 
experiences. It is hard to see how the CPS policy, on paper, could better try and meet the 
demands of both radical and post-modern feminists alike. The policy also appears to satisfy 
“IｴﾐWｷSWヴげゲ I;ﾉﾉ デﾗ ヴWIﾗｪﾐｷゲW デｴ;デ デｴW ヮ;ヴデｷI┌ﾉ;ヴ SｷﾏWﾐゲｷﾗﾐゲ ﾗa ｷﾐデｷﾏ;デW ヮ;ヴデﾐWヴ ;H┌ゲWが 
┌ﾐｷケ┌W デﾗ ｷﾐSｷ┗ｷS┌;ﾉ ┘ﾗﾏWﾐが ;ヴW ゲｷデ┌;デWS ┘ｷデｴｷﾐ デｴW ｪWﾐWヴ;ﾉ ヮｷIデ┌ヴW ﾗa ┘ﾗﾏWﾐげゲ 
subordination in society and the larger problem of societal violence.1191 This policy is, I 
suggest, a testament to the careful consultation processes that the CPS undertakes with 
affected groups.  
Nonetheless, Chapter Four uncovered how a sample of nine prosecutors in South 
East England are deploying the policy day to day. The analysis revealed a tendency for 
prosecutors to rely on summons and suggested that the reasons for this were, often, rooted 
in New Public Managerial demands, a technique, I argued, of the neoliberal state (not least 
as a means of effecting the current government strategy of austerity). My work supports the 
contention that managerialism can have the effect of producing routinised decision-making 
within the confines of acceptable institutional objectives. More specifically, the research 
ゲ┌ヮヮﾗヴデゲ G;ヴﾉ;ﾐSげゲ ;ゲゲWヴデｷﾗﾐ デｴ;デ デｴW WaaWIデ ﾗa けヮWヴaﾗヴﾏ;ﾐIW ｷﾐSｷI;デﾗヴゲ ;ﾐS ﾏ;ﾐ;ｪWﾏWﾐデ 
measures [has been the narrowing of] professional discretion [within] tightly regulated 
┘ﾗヴﾆｷﾐｪ ヮヴ;IデｷIWげく1192 Whilst the targeting of resources into proactive domestic abuse 
prosecutions appears to run counter to the money saving imperatives of managerialism, in 
fact it supports the contention that managerialism in criminal justice strategically focusses 
resources onto key cヴｷﾏW けｴﾗデゲヮﾗデゲげ ｷﾐ デｴW ｷﾐデWヴWゲデゲ ﾗa ﾉﾗﾐｪ-term cost savings.1193 This allies 
┘ｷデｴ ﾐWﾗﾉｷHWヴ;ﾉｷゲﾏげゲ IﾗﾐaｷSWﾐIW ｷﾐ ヮWﾐ;ﾉ ヴWゲヮﾗﾐゲWゲ ;ゲ ; ﾏW;ﾐゲ ﾗa IヴｷﾏW Iﾗﾐデヴﾗﾉく1194 
There are of course limits to Chapter Fﾗ┌ヴげゲ WﾏヮｷヴｷI;ﾉ aｷﾐSｷﾐｪゲ ｷﾐ デWヴﾏゲ ﾗa デｴW 
generalisability of the prosecutor sample. Despite the region in question being typical, 
geographically, of many CPS areas (with rural areas and urban and coastal conurbations) 
and the CPS organisational structure being representative of the institution as a whole, 
caution must be exercised in suggesting the potential for national generalisability of the 
ヮヴｷﾏ;ヴ┞ ヴWゲW;ヴIｴく I ;ﾏ ﾏｷﾐSa┌ﾉ ｷﾐ ヮ;ヴデｷI┌ﾉ;ヴ ﾗa デｴW ゲ;ﾏヮﾉWげゲ ゲﾏ;ﾉﾉ ゲI;ﾉW ;ﾐS デｴW ヮﾗゲゲｷHｷﾉｷデ┞ 
デｴ;デ デｴW け┘ﾗヴﾆｷﾐｪ ヮヴ;IデｷIWげ ｷSWﾐデｷaｷWS ｷﾐ デｴW ゲ;ﾏヮﾉW ﾏｷｪｴデ ｴ;┗W W┗ﾗﾉ┗WS ┘ｷデｴｷﾐ ﾉﾗI;ﾉ offices 
                                                          
1191 Schneider, Battered Women and Feminist Lawmaking (n 94) 59. 
1192 Garland, The Culture of Control (n 111) 18. 
1193 Ibid 19. 
1194 Aゲ ヮWヴ P;IﾆWヴげゲ けIヴｷﾏW Iﾗﾐデヴﾗﾉげ ﾏﾗSWﾉ ｷﾐ P;IﾆWヴ ふﾐ ヵヱΒぶ ヱく 
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and subsequently re-enforced between proximate colleagues. Given the limitations of the 
sample due to its size and geographic confines, the value of the work is not to assert a 
IﾗﾐIﾉ┌ゲｷ┗W ゲデ;デW ﾗa ;aa;ｷヴゲ ﾗヴ SWaｷﾐｷデｷ┗W け┘ﾗヴﾆｷﾐｪ ヮヴ;IデｷIWげく ‘;デｴWヴが as the sample reveals an 
area tendency for prosecutors in 2017 to rely on summons, its contribution is to stimulate 
and animate CPS institutional reflection on one hand and to contribute to literature that 
explores neoliberal and managerial influences on professional decision-making on the other. 
Moreover, the prosecutorial failure to speak about intimate partner abuse as gendered 
crime, uncovered in Chapter Four, also serves as a salutary reminder about the possible 
limitations of feminists working with the (neoliberal) state as I now discuss. 
2 FWﾏｷﾐｷゲﾏげゲ Cﾗﾉﾉ;Hﾗヴ;デｷﾗﾐ ┘ｷデｴ デｴW NWﾗﾉｷHWヴ;ﾉ Sデ;デWぎ G;ｷﾐゲ ;ﾐS LﾗゲゲWゲ 
Feminists have long been divided over the extent to which the state should be called 
┌ヮﾗﾐ aﾗヴ ;ﾏWﾉｷﾗヴ;デｷﾗﾐゲく TｴW デｴWゲｷゲげ I;ゲW ゲデ┌S┞ ｷﾉﾉ┌ゲデヴ;デWゲ ┘ｴ┞く On the one hand feminists 
have successfully contributed to a policy that is drafted in terms that denounce male 
violence against women and hold perpetrators to account. On the other hand, clear efforts 
to respect the individual circumstances of women may not have played out in けworking 
practiceげ as intended in the policy. This highlights the dangers that Halley and others refer to 
ｷﾐ デｴWｷヴ ;ﾐ;ﾉ┞ゲｷゲ ﾗa けｪﾗ┗Wヴﾐ;ﾐIW aWﾏｷﾐｷゲﾏげく TｴW┞ ヴWaWヴ デﾗ ｪﾗ┗WヴﾐﾏWﾐデ;ﾉｷデ┞ ｷﾐ デｴW Fﾗ┌I;┌ﾉSｷ;ﾐ 
sense, rightly recognising that governmentality is not simply a top-down apparatus but a 
rich complex of micro-powers or procedures of government. Even the carceral state relies 
on professionals to apply and interpret central policy.1195 These criminal justice 
professionals, as my thesis shows, may be indifferent or oblivious to feminist ideals.  
FWﾏｷﾐｷゲデゲ ﾏｷｪｴデ ｴ;┗W HWWﾐ ;HﾉW デﾗ け┘;ﾉﾆ デｴW ｴ;ﾉﾉゲ ﾗa ヮﾗ┘Wヴげ H┞ ｷﾐaﾉ┌WﾐIｷﾐｪ ;ﾐS 
guiding policy,1196 but if professionals in the corridors of practice are blind to tackling IPA as 
gendered crime (and not sｷﾏヮﾉ┞ ;ゲ けゲWヴｷﾗ┌ゲげ IヴｷﾏWぶ デｴWﾐ aWﾏｷﾐｷゲデゲげ ┘ﾗヴﾆ ｷゲ ﾐﾗデ SﾗﾐWく A 
project such as mine could デｴWﾐ ゲ┌ヮヮﾗヴデ H;ﾉﾉW┞げゲ I;ﾉﾉ デﾗ けSWaｷデｷゲｴｷ┣W ぷゲｷIへ デｴW state as the sole 
                                                          
1195 Halley, Kotiswaran, Rebouché and Shamir (n 166) 5.  
1196 HWヴW I ;ﾏ ヴWaWヴヴｷﾐｪ デﾗ デｴW ;IIWゲゲ デﾗ ｪﾗ┗WヴﾐﾏWﾐデ Iﾗﾐゲ┌ﾉデ;デｷﾗﾐゲ aWﾏｷﾐｷゲデ ;ﾐS ┘ﾗﾏWﾐげゲ ｪヴﾗ┌ヮゲ ｴ;┗W ;ゲ Hﾗデｴ 
けW┝ヮWヴデゲげ ;ﾐS ﾏWﾏHWrs of the public. For example, the government has actively consulted in the following 
areas: victim experience, the definition of forced marriage, local health services for victims, policing, definition 
of stalking in the Protection from Harassment Act 1996, best methods of communication and support for 
┗ｷIデｷﾏゲが Cﾉ;ヴWげゲ L;┘ ;ﾐS SWaｷﾐｷデｷﾗﾐゲ ﾗa SﾗﾏWゲデｷI ;H┌ゲW デﾗ ｷﾐIﾉ┌SW ┞ﾗ┌ﾐｪWヴ ┗ｷIデｷﾏゲく “WW HWヴ M;ﾃWゲデ┞げゲ 
Gﾗ┗WヴﾐﾏWﾐデが けC;ﾉﾉ デﾗ EﾐS VｷﾗﾉWﾐIW Aｪ;ｷﾐゲデ WﾗﾏWﾐ ;ﾐS Gｷヴﾉゲぎ T;ﾆｷﾐｪ AIデｷﾗﾐ- TｴW NW┝デ Cｴ;ヮデWヴげ ふHM“O ヲヰヱヲぶ 
available at 
<https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/97901/
action-plan-new-chapter.pdf> accessed 12 June 2018.  
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ゲﾗ┌ヴIW ﾗa ｪﾗ┗WヴﾐﾏWﾐデ;ﾉ ヮﾗ┘Wヴげく1197 However, for the purposes of this thesis, I do not 
suggest takinｪ デｴｷゲ デﾗ H;ﾉﾉW┞げゲ IﾗﾐIﾉ┌ゲｷﾗﾐ ┘ｴｷIｴ ｷゲ デﾗ ヮヴWaWヴ けWaaﾗヴデゲ デﾗ ヴWゲｷゲデ デ;ﾆｷﾐｪ デｴW state 
ﾗﾐ ｷデゲ ﾗ┘ﾐ デWヴﾏゲげく1198 Instead, if the result of feminist influence at the upper echelons of 
ｪﾗ┗WヴﾐﾏWﾐデ ヮﾗ┘Wヴ ふW┝WﾏヮﾉｷaｷWS H┞ aWﾏｷﾐｷゲﾏげゲ ヮヴWゲWﾐIW ｷﾐ デｴW VAWG ゲデヴ;デWｪ┞ ﾗヴ CP“ 
domestic abuse policy) is feminist complacency that their goals have been realised, the 
challenge for contemporary feministsが ┘ﾗヴﾆｷﾐｪ ﾗﾐ ヮヴﾗﾃWIデげゲ ゲ┌Iｴ ;ゲ ﾏｷﾐWが is to remain 
vigilant to the ways that governance is deployed by, inter alia, criminal justice professionals. 
Moreover, as Munro urges, feminists need to remain attentive to the ongoing implications 
for individual women; their agency and safety.1199 
When gendered violence becomes treated primarily as crime, Chapter Four supports 
the argument that it is swept up in and gender-neutralised by the routine work of criminal 
justice.1200 Even the ready claim in CPS policy that domestic abuse is a gendered crime- 
recognising the prevalence of male perpetrators and female victims- is followed swiftly by 
urging recognition that men can also be victims.1201 This is evidence that supports Wykes 
;ﾐS WWﾉゲｴげゲ ;ゲゲWヴデｷﾗﾐ デｴ;デ デｴW Iヴｷﾏｷﾐ;ﾉ ﾉ;┘ ゲヮW;ﾆゲ ｷﾐ デWヴﾏゲ ﾗa ┌ﾐｪWﾐSWヴWS ┗ｷIデｷﾏゲ ;ﾐS デｴ┌ゲが 
けW┗Wﾐ ;ゲ デｴW state takes on gendered violence, it has done so in a manner that has failed to 
ゲWW デｴW ┗ｷﾗﾉWﾐIW ;ゲ ｪWﾐSWヴWSげく1202 The practical effect, for individual women, of channelling 
complaints through the police and prosecution process is that what becomes prioritised is 
ﾐﾗデ ┘ﾗﾏWﾐげゲ ｷﾏﾏWSｷ;デW ﾗヴ ﾗﾐｪﾗｷﾐｪ ヮヴﾗデWIデｷﾗﾐ ふゲ┌Iｴ ;ゲ デｴヴﾗ┌ｪｴ デｴW W┝デWﾐded provision of 
shelters and refuges) but pro-prosecution initiatives that prioritise criminal justice targets, 
such as conviction rates and expeditious processing of cases. My work is another example of 
this playing out. Crown prosecutors in my sample failed to acknowledge gender inequality 
as either the cause of domestic abuse or a reason why particular attention needs to be paid 
when routinised decision-making that disproportionally affects women takes hold. My work 
also reminds us that any victory feminists might claim for the apparent emancipatory turn 
towards survivor centredness, needs to ask why that should have resulted in a turn to 
criminalisation at the expense of community-based support.1203  
                                                          
1197 Halley, Kotiswaran, Rebouché and Shamir (n 166) 4. 
1198 Ibid 4. 
1199 M┌ﾐヴﾗが けVｷﾗﾉWﾐIW Aｪ;ｷﾐゲデ WﾗﾏWﾐが けVｷIデｷﾏｴﾗﾗSげ ;ﾐS デｴW ふNWﾗぶLｷHWヴ;ﾉ “デ;デWげ ふﾐ ヱヰぶ ヲヴヴく 
1200 Ballinger (n 776) 16. 
1201 Crown Prosecution ServiIWが けDﾗﾏWゲデｷI AH┌ゲW G┌ｷSWﾉｷﾐWゲ aﾗヴ PヴﾗゲWI┌デﾗヴゲげ ふﾐ Βぶく 
1202 Maggie Wykes and Kirsty Welsh, Violence, Gender and Justice (Sage 2009) 86. 
1203 Kim (n 102) 1276. 
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The danger for feminists working with the (neoliberal) state is that the union garners 
legitimacy for an ideology that prefers criminalisation over welfare solutions. By including 
けデｴW ﾗヮヮﾗゲｷデｷﾗﾐげが ﾐWﾗﾉｷHWヴ;ﾉゲ ;ヴW ゲデヴ;デWｪｷI;ﾉﾉ┞ ;ゲデ┌デWき ｷデ ;Iケ┌ｷヴWゲ ;ヮヮヴﾗ┗;ﾉ ;ﾐS IﾗﾐゲWケ┌Wﾐデｷ;ﾉ 
authority to proceed with their project of social control and management of rationally 
Iｴﾗﾗゲｷﾐｪ ;ﾐS ヴWゲヮﾗﾐゲｷHﾉW ﾗaaWﾐSWヴゲく FWﾏｷﾐｷゲデ ゲデ;デW けWﾐデヴ┞ｷゲﾏげ1204 has marked a turn away 
from economic and systemic redistributive resolutions towards the management of social 
problems via crime control.1205 Perpetrators are considered individuals that have failed to 
self-monitor or who have failed to conduct themselves in responsible ways. The pursuit of 
responsibilising (ungendered) individuals who have caused harm by bringing them to justice 
becomes the legitimate and focussed target, irrespective of the disproportionate impact on 
┘ﾗﾏWﾐげゲ ﾉｷ┗Wゲく B┞ ｷﾐIﾉ┌Sｷﾐｪ デｴW ﾗヮヮﾗゲｷデｷﾗﾐが デｴW WaaWIデ デｴWﾐ ｷゲ ; SｷゲI┌ヴゲｷ┗W Iﾗ-optation 
between feminism and neoliberalism with the effect of diluting further feminist efforts to 
impro┗W ┘ﾗﾏWﾐげゲ ゲデヴ┌Iデ┌ヴ;ﾉ Sｷゲ;S┗;ﾐデ;ｪWく B┞ ｷﾐIﾉ┌Sｷﾐｪ デｴW ﾗヮヮﾗゲｷデｷﾗﾐが aｷｪｴデｷﾐｪ VAW 
becomes couched in neoliberal rhetoric as the following Home Office quote illustrates:  
けVｷﾗﾉWﾐIW ;ｪ;ｷﾐゲデ ┘ﾗﾏWﾐ ;ﾐS ｪｷヴﾉゲ ふVAWGぶ ;ヴW ゲWヴｷﾗ┌ゲ IヴｷﾏWゲく TｴWゲW IヴｷﾏWゲ ｴ;┗W ; 
huge impact on our economy, health services, and the criminal justice system. 
Protecting women and girls from violence, and supporting victims and survivors of 
ゲW┝┌;ﾉ ┗ｷﾗﾉWﾐIWが ヴWﾏ;ｷﾐゲ ; ヮヴｷﾗヴｷデ┞ ﾗa デｴｷゲ ｪﾗ┗WヴﾐﾏWﾐデくげ1206 
The integration of neoliberal rationales and logics into the VAW movement here is 
evident. Perpetuation of VAW represents and risks financial losses and puts additional 
burdens on state institutions. The pledge to protect women from violence appears to derive 
from economic imperative and is illustrativW ﾗa デｴW けｷﾐデWヴ┘W;┗ｷﾐｪ ﾗa aWﾏｷﾐｷゲデ ｷSW;ゲ ｷﾐデﾗ 
ヴ;デｷﾗﾐ;ﾉｷデｷWゲ ;ﾐS デWIｴﾐﾗﾉﾗｪｷWゲ ﾗa ﾐWﾗﾉｷHWヴ;ﾉ ｪﾗ┗WヴﾐﾏWﾐデ;ﾉｷデ┞げく1207 If the priority is to protect 
and support women from abuse, the recent erosion of refuge funding1208 (a service 
                                                          
1204 This describes the feminist decision to join the state in Janet Halley et al, Governance Feminism (University 
of Minnesota Press 2018) 62. 
1205 Nancy Fraser, けFWﾏｷﾐｷゲﾏが Capitalism, and the Cunning of Hｷゲデﾗヴ┞げ ふヲヰヱヲぶ HAL ヲ- 4. 
1206 HﾗﾏW OaaｷIWが けPﾗﾉｷI┞ぎ VｷﾗﾉWﾐIW Aｪ;ｷﾐゲデ WﾗﾏWﾐ ;ﾐS Gｷヴﾉゲげ ;┗;ｷﾉ;HﾉW ;デ 
<https://www.gov.uk/government/policies/violence-against-women-and-girls> accessed 4 May 2018. 
1207 Eﾉｷ┣;HWデｴ Pヴ┌ｪﾉが けNWﾗﾉｷHWヴ;ﾉｷゲｷﾐｪ FWﾏｷﾐｷゲﾏげ ふヲヰヱヵぶ 20(4) New Political Economy 614, 617. 
1208 Sally Lipscombe, Wendy Wilson and Alex Bellisが けF┌ﾐSｷﾐｪ aﾗヴ DﾗﾏWゲデｷI VｷﾗﾉWﾐIW ‘Wa┌ｪWゲげ ふHﾗ┌ゲW ﾗa 
Common Library December 2017) available at <file:///C:/Users/User/Downloads/CDP-2017-0250.pdf> 
accessed 17 May 2018. 
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recognised as key in supporting women who do not report to the police1209) seems at once 
;ﾐデｷデｴWデｷI;ﾉが ┞Wデ ;ﾉゲﾗ ｷﾐ ﾆWWヮｷﾐｪ ┘ｷデｴ ﾐWﾗﾉｷHWヴ;ﾉｷゲﾏげゲ ヴﾗﾉﾉｷﾐｪ H;Iﾆ ﾗa デｴW ゲデ;デWく WｴWﾐ aWﾏｷﾐｷゲデ 
SｷゲIﾗ┌ヴゲWゲ HWIﾗﾏW ｪWﾐSWヴ ﾐW┌デヴ;ﾉｷゲWS ｷﾐ デｴｷゲ ┘;┞が ┘ｴWﾐ ┘ﾗﾏWﾐげゲ HﾗSｷWゲが capabilities and 
mental health become monetised and when domestic abuse victims are constructed as 
けヮ;ヴデｷI┌ﾉ;ヴﾉ┞ ┗┌ﾉﾐWヴ;HﾉWげ ｷﾐ ; HｷS デﾗ ヮヴﾗ┗ﾗﾆW ;デデWﾐデｷ┗WﾐWゲゲ ｷﾐ デｴW Iヴｷﾏｷﾐ;ﾉ ﾃ┌ゲデｷIW ゲ┞ゲデWﾏが 
opportunities are lost.  
The hegemonic view- that a turn to law and prosecutions diminishes victim risk and 
represents a victory- was not wholly borne out in the accounts offered by women in Chapter 
Five. The primary research revealed how law and legal procedures might be experienced by 
women who have suffered domestic abuse at best as a targeted (often short-term) 
intervention but also as merely perfunctory or even damaging. For some, デｴW ﾉ;┘げゲ ヮヴWゲWﾐIW 
was not worth the cost to their future risk of harm- which either increased or remained the 
ゲ;ﾏWく Aゲ ゲ┌Iｴが Iﾗﾐ┗ｷIデｷﾗﾐゲ aﾗヴ デｴWﾏ ﾏｷｪｴデ ﾗﾐﾉ┞ HW IﾗﾐゲｷSWヴWS ; けヮ┞ヴヴｴｷI ┗ｷIデﾗヴ┞げく1210 This 
research indicates that the risks, problems and potential disappointments associated with 
engaging the law should be made known to women so that women can make informed 
decisions and manage expectations.  
The turn to criminalisation also crowds out alternative theorisations of citizen 
subjectivity of the type contemplated in Chapter Two. The key theme running through all 
デｴW ┘ﾗﾏWﾐげゲ ;IIﾗ┌ﾐデゲ ｷﾐ Chapter Five, is the potential for Chapter T┘ﾗげゲ ;ﾉデWヴﾐ;デｷ┗W aヴ;ﾏWゲ 
to guide and improve the support that can be offered to women who find themselves within 
デｴW Iヴｷﾏｷﾐ;ﾉ ﾃ┌ゲデｷIW ゲ┞ゲデWﾏく FｷﾐWﾏ;ﾐげゲ ┗┌ﾉﾐWヴ;Hｷﾉｷデ┞ デｴWﾗヴ┞ WﾐIﾗ┌ヴ;ｪWゲ ;Iデﾗヴゲ デﾗ ゲWW ﾗデｴWヴゲ 
as themselves and thus sets the ball in motion to practice therapeutic jurisprudential 
interactions デﾗ a;Iｷﾉｷデ;デW ┘ﾗﾏWﾐげゲ けヴWゲｷﾉｷWﾐIWげ ┘ｴWヴW ヮﾗゲゲｷHﾉWく B┞ ┌ﾐSWヴゲデ;ﾐSｷﾐｪ ;┌デﾗﾐﾗﾏ┞ 
ヴWﾉ;デｷﾗﾐ;ﾉﾉ┞ ふヴWIﾗｪﾐｷゲｷﾐｪ ﾗ┌ヴ IﾗﾐﾐWIデｷ┗ｷデ┞ デﾗ ﾗデｴWヴゲぶ ; ┘ﾗﾏ;ﾐげゲ SWIｷゲｷﾗﾐが aﾗヴ W┝;ﾏヮﾉW デﾗ ゲデ;┞ 
ｷﾐ ;ﾐ ;H┌ゲｷ┗W ヴWﾉ;デｷﾗﾐゲｴｷヮが デｴ;デ ﾏｷｪｴデ ﾐﾗデ ﾗデｴWヴ┘ｷゲW ;ヮヮW;ヴ けヴ;デｷﾗﾐ;ﾉげ I;ﾐ HW ﾏﾗヴW Wasily 
understood. Social relations are both constitutive of the individual and a precondition for 
;┌デﾗﾐﾗﾏ┞き ; ┘ﾗﾏ;ﾐげゲ W┝ヮWヴｷWﾐIW ﾗa state actors can foster her autonomy provided the 
inherent quality of relationality is understood.1211 Chapter Five also urges a move away from 
the victim/ agent dichotomy recognising that victims of domestic abuse might be practising 
                                                          
1209 Ballinger (n 776) 16. 
1210 Smart, Feminism and the Power of Law (n 189) 49. 
1211 H┌ﾐデWヴが けCﾗﾐデWゲデｷﾐｪ デｴW Dﾗﾏｷﾐ;ﾐデ P;ヴ;Sｷｪﾏげ ふﾐ ンΓΓぶ ヱヶ- 17. 
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;ｪWﾐI┞ ｷﾐ ｷﾐIヴWﾏWﾐデ;ﾉ ┘;┞ゲ デﾗ ﾆWWヮ デｴWﾏゲWﾉ┗Wゲ ゲ;aWき ﾏ;ﾆｷﾐｪ ﾏｷIヴﾗ けﾏﾗ┗WﾏWﾐデゲ デﾗ IヴW;デW 
aヴWWSﾗﾏ ┘ｷデｴｷﾐ ; IﾗﾐデW┝デ ﾗa ﾗヮヮヴWゲゲｷﾗﾐげく1212 If, having been guided by the above 
sensitivities, the prosecutor still finds the question of whether to proceed with an 
unsupported case in the balance, then Chapter Two urged the prosecutor to consider how 
their decision might best けW┝デWﾐS デｴW ;ｪWﾐI┞ ﾗa ｷデゲ Iｷデｷ┣Wﾐゲ H┞ ｪ┌;ヴanteeing individual 
aヴWWSﾗﾏゲ ;ﾐS I;ヮ;HｷﾉｷデｷWゲげく1213 Meaning that prosecutors should strive to facilitate a range 
of options (or capabilities- see Appendix Two) for women from which she may choose, 
exercising self-determination, how to live her life. Prosecutors should be simultaneously 
guided by her dignity; respecting her circumstances and her moral agency. Each person 
should be regarded as an end in themselves and no-one merely as a tool for the ends of 
others1214 (in contrast to soft no-drop style practices). 
Iﾐ Sヴ;┘ｷﾐｪ ﾗ┌デ ｴWヴW デｴW ヮﾗデWﾐデｷ;ﾉ ﾉｷﾏｷデ;デｷﾗﾐゲ ﾗa aWﾏｷﾐｷゲﾏげゲ ;ﾉﾉWｪｷ;ﾐIW ┘ｷデｴ デｴW sデ;デWげゲ 
けIﾗﾐゲデヴ;ｷﾐｷﾐｪ ﾉﾗｪｷI ﾗa Iヴｷﾏｷﾐ;ﾉｷゲ;デｷﾗﾐげが1215  I do not wish to undersell the great achievements 
ﾗa デｴW ┘ﾗﾏWﾐげゲ ﾏﾗ┗WﾏWﾐデ ｷﾐ ヴ;ｷゲｷﾐｪ デｴW ヮヴﾗaｷﾉW ﾗa aWﾏ;ﾉW ┗ｷIデｷﾏゲ ﾗa SﾗﾏWゲデｷc abuse. Recall 
the automatic drop practices of the early CPS which gave scope to offenders to manipulate 
women into retracting.1216 The current presumption to prosecute must be considered a 
great advance in terms of reducing the expectation that perpetrators can affect case 
outcomes. In practical terms, the presumption to prosecute secures safety for some women 
when their assailant is remanded or sentenced to custody. This is because the separation 
enables her to make arrangements to leave, conceal her location or reach out to support. 
Her victimhood, as outlined in Chapter Five, is acknowledged and this may form part of a 
crucial path to her own awareness of the acceptability of the behaviour and the offender 
may benefit from probation intervention. Women may also find their way to feminist 
groups and organisations by engaging criminal justice.1217  Nor do I seek to undermine the 
norm producing potential of consistent and committed denunciation of intimate partner 
abuse. Indeed, as a result of this, the presumption, as far as the CJS is concerned, is 
IﾗﾏﾏWﾐS;Hﾉ┞ IﾗﾐゲｷゲデWﾐデ ┘ｷデｴ FｷﾐWﾏ;ﾐげゲ I;ﾉﾉ デﾗ デｴW ゲデ;デW デﾗ HW ﾏﾗヴW ヴWゲヮﾗﾐゲｷ┗W デﾗ デｴW ┘;┞ゲ 
                                                          
1212 Hirschmann (n 1091) 59. 
1213 EﾉゲW Bﾗﾐデｴ┌┞ゲが けEケ┌;ﾉｷデ┞ ;ﾐS DｷaaWヴWﾐIWぎ FWヴデｷﾉW TWﾐゲｷﾗﾐゲ ﾗヴ F;デ;ﾉ Cﾗﾐデヴ;SｷIデｷﾗﾐゲ aﾗヴ AS┗;ﾐIｷﾐｪ デｴW IﾐデWヴWゲデゲ 
of Disadvantaged WﾗﾏWﾐいげ ｷﾐ M;ヴｪ;ヴWデ D;┗ｷWゲ ;ﾐS V;ﾐWゲゲ; M┌ﾐヴﾗ ふWSゲぶが The Ashgate Research Companion to 
Feminist Legal Theory (Ashgate 2013) 87. 
1214 Nussbaum, Women and Human Development (n 184) 5. 
1215 Kim (n 102) 1278. 
1216 Cretney and Davis (n 150) 146-157. 
1217 Douglas (n 1171) 134.  
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in which it can support citizen resilience as Chapter Two discussed.  Moreover, whilst my 
empirical research indicates that summons appeared the preferred method of proceeding 
with a case where the victim withdraws, the research also revealed promise, from a 
survivor-defined perspective, that the CPS might be drawing back from this as a habitual 
practice.1218 Thus, the concern that that one type of patriarchal domination (the 
ヮWヴヮWデヴ;デﾗヴげゲぶ ﾏｷｪｴデ ゲｷﾏヮﾉ┞ HW ヴWヮﾉ;IWS ┘ｷデｴ ;ﾐﾗデｴWヴ ふデｴW state through criminal justice) is 
potentially being addressed within the Service. 
3 Thesis Contribution to the Feminist Legal Project and Future Directions 
The project of feminist jurisprudence has long been to excavate the gender-neutral 
assumptions that law claims and to reveal the gendered content of law and its processes. 
Thus, contesting the ungendered nature of law by revealing the way that law and legal 
ヮヴﾗIWS┌ヴWゲ SｷaaWヴWﾐデｷ;ﾉﾉ┞ ｷﾏヮ;Iデ ﾏWﾐげゲ ;ﾐS ┘ﾗﾏWﾐげゲ ﾉｷ┗Wゲ ｷゲ デｴW aWﾏｷﾐｷゲデ ﾉWｪ;ﾉ ゲIｴﾗﾉ;ヴげゲ 
task.1219 This is not purely academic folly- though of course a project of this sort contributes 
to the feminist presence in the academy. Projects such as mine also contribute to feminism 
as a political movement and which, by exposing how law often fails to live up to its own 
standards as applying equally to all in a neutral way, has inherent normative ambition.1220 
Despite being framed in terms that do not suggest normative aspiration, my thesis implicitly 
calls for transformation to effect improvements for women who have experienced domestic 
abuse by means of theoretically informed praxis. In this way the thesis self-consciously 
places women and their unique yet shared experiences at the fore and, as a feminist 
theoretical undertaking, necessarily invokes the question of how things could be. As far as 
ﾏ┞ I;ゲW ゲデ┌S┞ ｷゲ IﾗﾐIWヴﾐWSが Cｴ;ヮデWヴ T┘ﾗげゲ けﾉｷ┗WS ゲ┌HﾃWIデげ ﾗaaWヴゲ ゲ┌ｪｪWゲデｷﾗﾐゲ aﾗヴ ヮヴﾗゲWI┌デﾗヴゲく 
Throughout the thesis and particularly in Chapter Five, I have been mindful of the 
Iヴｷデｷケ┌W ﾗa WゲゲWﾐデｷ;ﾉｷゲﾏ ;ﾐS ﾗa ﾐﾗデ ┘ｷゲｴｷﾐｪ デﾗ ﾗ┗Wヴゲデ;デW ｴﾗ┘ け┘ﾗﾏWﾐげ ;ゲ ; I;デWｪﾗヴ┞ ゲｴﾗ┌ﾉS 
HW デｴﾗ┌ｪｴデ ;Hﾗ┌デ H┞ ヮヴﾗゲWI┌デﾗヴゲく I ┌ゲW ┘ﾗﾏWﾐげゲ ゲデ;ﾐSヮﾗｷﾐデ ;ﾐS Sｷ┗WヴゲW ﾏ;デWヴｷ;ﾉ ヴW;ﾉｷデｷWゲ ;ゲ 
a way to unsettle how prosecutors have routinely come to think about victims of intimate 
partner abuse; as particularly vulnerable women in need of protection through prosecution. 
                                                          
1218 As Chapter Four revealed, three prosecutors identified a shift followed training in 2016/17 that promoted 
use of the victimless prosecution in preference for summons wherever possible.  
1219 “WW Jﾗ;ﾐﾐW Cﾗﾐ;ｪｴ;ﾐが け‘W;ゲゲWゲゲｷﾐｪ デｴW FWﾏｷﾐｷゲデ TｴWﾗヴWデｷI;ﾉ PヴﾗﾃWIデ ｷﾐ L;┘げ ふヲヰヰヰぶ ヲΑ Jﾗ┌ヴﾐ;ﾉ ﾗa L;┘ ;ﾐS 
Society 351, 359- 363. 
1220 Ibid 351. 
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Tﾗ デｴ;デ WﾐSが I ;ﾐゲ┘Wヴ Cﾗﾐ;ｪｴ;ﾐげゲ I;ﾉﾉ デﾗ けヴWｷﾐゲデ;デW ┘ﾗﾏWﾐ-centredness as a political 
ゲデヴ;デWｪ┞げ1221 and use woman centred epistemology to displace and destabilise an identified 
けworking practiceげ. Mindful of the critique of essentialism, I am also concerned with the 
dangers associated with deconstructionism- デｴ;デ ｷデ ゲ;IヴｷaｷIWゲ aWﾏｷﾐｷゲﾏげゲ ヮﾗﾉｷデｷI;ﾉ WﾐWヴｪ┞ 
HWI;┌ゲW ﾗa ｷデゲ aﾗI┌ゲ ﾗﾐ ┘ﾗﾏWﾐげゲ Sｷ┗WヴゲW Iｴ;ヴ;IデWヴｷゲデｷIゲ ヴ;デｴWヴ デｴ;ﾐ ゲｴ;ヴWS ゲ┌HﾗヴSｷﾐ;デｷﾗﾐく 
Tﾗ ﾗ┗WヴIﾗﾏW デｴｷゲ けHﾉ;Iﾆﾏ;ｷﾉ ﾗa WゲゲWﾐデｷ;ﾉｷゲﾏげ1222 - デｴW WｷデｴWヴ ┞ﾗ┌ ;ヴW けaﾗヴげ ﾗヴ け;ｪ;ｷﾐゲデげ ｷデ-1223 
ﾏ┞ ┘ﾗヴﾆ ｴ;ゲ ;デデWゲデWS デﾗ デｴW ゲデヴWﾐｪデｴ ﾗa M┌ﾐヴﾗげゲ WｷデデｪWﾐゲデWｷﾐｷ;ﾐ ;Sﾗヮデｷﾗﾐ ﾗa けa;ﾏｷﾉ┞ 
ヴWゲWﾏHﾉ;ﾐIWゲげ1224 ;ﾐS “IｴﾐWｷSWヴげゲ WﾐIﾗ┌ヴ;ｪWﾏWﾐデ デﾗ ヴWIﾗｪﾐｷゲW デｴ;デ デｴW ヮ;ヴデｷI┌ﾉ;ヴ W┝ｷゲデゲ 
within the general.1225 To that end, Chapter Fｷ┗Wげゲ ;ﾐ;ﾉ┞ゲｷゲ ﾗa ┘ﾗﾏWﾐげゲ ヮ;ヴデｷI┌ﾉ;ヴ ;ﾐS ┌ﾐｷケ┌W 
legal consciousness recognises difference but also intersecting and overlapping similarities 
between women before, with and against the law (the Wittgensteinian approach), whilst all 
the time appreciating broader structural aspects that render their disadvantage 
IﾗﾐデW┝デ┌;ﾉｷゲWS ;IIﾗヴSｷﾐｪ デﾗ ｪWﾐSWヴ ふ“IｴﾐWｷSWヴげゲ aWﾏｷﾐｷゲデ ﾉ;┘-making). This is a distinctive 
contribution to knowledge. 
My approach stands in contrast to Madden-DWﾏヮゲW┞げゲ WゲゲWﾐデｷ;ﾉｷゲデ ヮｴｷﾉﾗゲﾗヮｴｷI;ﾉ 
ﾆﾐﾗ┘ﾉWSｪW Iﾉ;ｷﾏゲ ;Hﾗ┌デ ┘ﾗﾏWﾐ ;ﾐS ヮ;デヴｷ;ヴIｴ┞げゲ ヮ;ヴデ ｷﾐ デｴW Iﾗﾏﾏｷゲゲｷﾗﾐ ﾗa けゲデヴﾗﾐｪ I;ゲWゲげく 
For Madden-DWﾏヮゲW┞ ;ﾐS ﾗデｴWヴ けヴ;SｷI;ﾉげ aWﾏｷﾐｷゲデゲ ﾉｷﾆW ｴWヴが aWﾏｷﾐｷゲデ ﾏﾗデｷ┗;デｷﾗﾐゲ W┝ヮヴWゲゲﾉ┞ 
lie in the goal of reconstituting the state as less patriarchal thereby eradicating the means of 
female oppression. Whilst Madden-Dempsey purports to accept the impact of 
ｷﾐデWヴゲWIデｷﾗﾐ;ﾉｷデ┞ ﾗﾐ ┘ﾗﾏWﾐげゲ disadvantage, she rejects post-modern deconstruction of 
┘ﾗﾏ;ﾐｴﾗﾗS けHWI;┌ゲW デｴWヴW ;ヴW ;ﾉ┘;┞ゲ ﾗデｴWヴ ;ゲヮWIデゲ デﾗ ┘ﾗﾏWﾐげゲ ｷSWﾐデｷデ┞ ;ﾐS H;ゲWゲ ﾗデｴWヴ 
デｴ;ﾐ ゲW┝ aﾗヴ デｴWｷヴ ﾗヮヮヴWゲゲｷﾗﾐげく1226 Madden-DWﾏヮゲW┞げゲ ｪヴ;ﾐS ;ﾏHｷデｷﾗﾐ - to eradicate 
けヮ;デヴｷ;ヴIｴ┞げ ﾗヴ ;ゲ ゲｴW SWゲIヴｷHWゲ け┘ヴﾗﾐｪa┌ﾉ ゲデヴ┌Iデ┌ヴ;ﾉ ｷﾐWケ┌;ﾉｷデ┞げ- arises from the grand or 
ﾏWデ; ﾐ;ヴヴ;デｷ┗Wゲ デｴ;デ ;ヴW aﾗ┌ﾐS;デｷﾗﾐ;ﾉ デﾗ ｴWヴ ┌ﾐSWヴゲデ;ﾐSｷﾐｪ ﾗa デｴW ヮ;ヴデ ヮﾉ;┞WS H┞ ┘ﾗﾏWﾐげゲ 
systematic limitations in intimate partner violence. Her ambition, based on an essentialist 
construction of structural patriarchy, risks overstating the role patriarchy plays in IPA and 
accordingly the role that criminal law should play in eradicating gender inequality and VAW. 
                                                          
1221 Ibid 384. 
1222 V;ﾐWゲゲ; M┌ﾐヴﾗが け‘WゲWﾏHﾉ;ﾐIWゲ ﾗa ISWﾐデｷデ┞ぎ L┌S┘ｷｪ WｷデデｪWﾐゲデWｷﾐ ;ﾐS CﾗﾐデWﾏヮﾗヴ;ヴ┞ FWﾏｷﾐｷゲデ LWｪ;ﾉ TｴWﾗヴ┞ 
(2006) Res Publica 137, 145. 
1223 Ibid 145. 
1224 Ibid 145. 
1225 Schneider, Battered Women and Feminist Lawmaking (n 94) 5. 
1226 Madden-Dempsey, Prosecuting Domestic Violence (n 52) 131. 
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Iﾐ デｴｷゲ デｴWゲｷゲ I ｴ;┗W ;ヴｪ┌WS デｴ;デ デｴW けヮ;デヴｷ;ヴIｴ;ﾉ aﾗヴIWげ デｴWﾗヴ┞ ｷゲ ヮヴWゲWﾐデ ｷﾐ 
government strategy and CPS policy to end VAW. This presupposes a singular understanding 
ﾗa ﾏWﾐげゲ Sﾗﾏｷﾐ;デｷﾗﾐ ﾗa ┘ﾗﾏWﾐ ;ﾐS ｷｪﾐﾗヴWゲ ﾗデｴWヴ ゲﾗIｷ;ﾉ ;ﾐS ヮゲ┞IｴﾗﾉﾗｪｷI;ﾉ a;Iデﾗヴゲ デｴ;デ ﾏ;┞ 
I;┌ゲW WｷデｴWヴ けｷﾐデｷﾏ;デW デWヴヴﾗヴｷゲﾏげ ﾗヴ けゲｷデ┌;デｷﾗﾐ;ﾉ Iﾗ┌ヮﾉW ┗ｷﾗﾉWﾐIWげく1227 I have suggested that 
デｴW けradicalげ aWﾏｷﾐｷゲデ ;IIﾗ┌ﾐデ ｴ;ゲ ゲヮ┌ヴヴWS ﾗﾐ デｴW ┌ゲW ﾗa デｴW Iヴｷﾏｷﾐ;ﾉ ﾉ;┘ ;ゲ ; ﾏW;ﾐゲ ﾗa 
addressing IPA and have observed the advantages and shortcomings of criminal law working 
practices on individual women. I accept that much has been gained by deploying a readily 
┌ﾐSWヴゲデ;ﾐS;HﾉW ;ﾐS Iｴ;ヴｪWS ;IIﾗ┌ﾐデ ﾗa けヮ;デヴｷ;ヴIｴ;ﾉ aﾗヴIWげき デｴW state now actually, 
aｷｪ┌ヴ;デｷ┗Wﾉ┞ ;ﾐS ゲ┞ゲデWﾏ;デｷI;ﾉﾉ┞ IﾗﾐSWﾏﾐゲ SﾗﾏWゲデｷI ;H┌ゲWく Tﾗ デｴ;デ W┝デWﾐデが けradicalげ aWﾏｷﾐｷゲﾏ 
has utilised essentialism in a strategic way1228 to motivate the state into action.  
However, the thesis draws out how for some women, enacting essentialist 
discourses carries the danger of totalising the experience of victimhood and overlooking 
agency. The thesis shows how the resulting tenacious approach to prosecutions has 
potentially harmful outcomes vis-à-┗ｷゲ ゲﾗﾏW ┘ﾗﾏWﾐげゲ ゲ;aWデ┞ ;ﾐS ヴWﾉ;デｷﾗﾐ;ﾉ ;┌デﾗﾐﾗﾏ┞く Tｴ┌ゲが 
whilst essentialism offers seductive political gains it also carries potential dangers.1229 
Making generalisations about women and the causes of their subjugation, while merely 
qualifying with statements about the additional differences of some women, risks 
instrumentalising - in the case of domestic abuse - けdominanceげ ﾗヴ けヴ;SｷI;ﾉげ feminist theory. 
Moreover, it panders to a uni-dimensional account of gender inequality based on patriarchy, 
ignoring how intersectional factors such as race, ethnicity, disability or sexuality contribute. 
As my project has shown, the effect of strategic essentialism in the area of intimate partner 
;H┌ゲW ｷゲ デｴ;デ ﾗﾐﾉ┞ ゲﾗﾏW ┘ﾗﾏWﾐげゲ ﾐﾗヴﾏゲ ;ﾐS experiences have been privileged. The 
empirical work in Chapter Five plays a part in dismantling a paradigmatic female victim by 
offering legal consciousness as a means of acknowledging that victims of domestic abuse 
need to be approached sensitively, recognising their multiplicity. This forms part of a 
ヴWゲｷゲデ;ﾐIW デﾗ ﾏﾗﾐﾗﾉｷデｴｷI ｪヴﾗ┌ヮｷﾐｪゲが ; けSｷゲヴ┌ヮデｷﾗﾐ ﾗa ﾉWｪ;ﾉ ;ﾐS ゲﾗIｷ;ﾉ I;デWｪﾗヴｷWゲ デｴ;デ SWaｷﾐW 
                                                          
1227 Johnson, A Typology of Domestic Violence (n 50). 
1228 G;┞;デヴｷ “ヮｷ┗;ﾆが けIﾐ ; WﾗヴSぎ IﾐデWヴ┗ｷW┘げ ｷﾐ N;ﾗﾏｷ “Iｴﾗヴ ;ﾐS Eﾉｷ┣;HWデｴ WWWS ふWSゲぶが The Essential Difference 
(Indiana University Press 1994) 151184. 
1229 Rosemary Hunter, けDWIﾗﾐゲデヴ┌Iデｷﾐｪ デｴW Subjects of Feminism: The Essentialism Debate in Feminist Theory 
and Pヴ;IデｷIWげ ふヱΓΓヶぶ Australian Feminist Law Journal 135, 156. 
259 
 
and limit women's possibilities, that seek to pin us down, crowd us together and divide us 
aヴﾗﾏ W;Iｴ ﾗデｴWヴげく1230 
Finally, I want to position this thesis with reference to the work of Carol Smart who, 
ｷﾐ ヱΓΒΓが ﾐﾗデﾗヴｷﾗ┌ゲﾉ┞ I;┌デｷﾗﾐWS aWﾏｷﾐｷゲデゲ ;ｪ;ｷﾐゲデ デｴW ゲｷヴWﾐ I;ﾉﾉ ﾗa デｴW ﾉ;┘ デﾗ WﾐS ┘ﾗﾏWﾐげゲ 
inequality because feminism would always concede too much.1231 I have shown how current 
prosecutorial approaches to intimate partner abuse have in fact adapted to social changes 
and consequently have offered women recognition and progressive reform to a degree not 
witnessed or anticipated when Smart wrote her seminal work.1232 Nonetheless, taking the 
case study of prosecuting intimate partner abuseが デｴｷゲ デｴWゲｷゲ ｴ;ゲ ヴWゲヮﾗﾐSWS デﾗ “ﾏ;ヴデげゲ 
original appeal for feminists to engage with the way that law operates in practice1233 and 
continues to influence our personal lives.1234 Through a careful questioning of the ideas and 
values that underpin prosecutorial working practices, the thesis sheds light on the ways 
feminism and neoliberalism have colluded to bring more perpetrators to justice whilst 
sometimes ignoring real safety and therapeutic ameliorations for women. The effect of my 
work is clearly to encourage a de-centring of law and to contemplate non-legal strategies for 
abused women in the manner Smart contemplated. However, Smart never wanted feminists 
to abandon law as a profitable site of discursive struggle. This thesis has therefore been an 
engagement with the complex and continuous processes of criminal law and prosecutorial 
practices in order to make theoretically informed suggestions - ｷﾐ ﾉｷﾐW ┘ｷデｴ デｴW けﾉｷ┗WS 
ゲ┌HﾃWIデげ- that might assist women in achieving positive outcomes, as understood by them.   
This thesis has therefore explored prosecutorial practices in matters of intimate 
partner abuse in England and Wales. Proposals for future research might include extending 
the reach and scope of the empirical work, making recommendations for prosecutor 
デヴ;ｷﾐｷﾐｪ ｷﾐ ; ﾏ;ﾐﾐWヴ IﾗﾐゲｷゲデWﾐデ ┘ｷデｴ デｴW けﾉｷ┗WS ゲ┌HﾃWIデげ ;ﾐS working with the CPS so that 
they remain attentive to how CPS domestic abuse policy is actually being implemented in 
practice. The thesis also sought to unpick the ways in which discourses and strategies of 
feminism and neoliberalism have shaped the current approach and preference for 
criminalisation. Future directions might also endeavour to meet the question of how the 
                                                          
1230 Ibid 162. 
1231 Smart, Feminism and the Power of Law (n 189) 5. 
1232 ‘ﾗゲWﾏ;ヴ┞ A┌Iｴﾏ┌デ┞ ;ﾐS K;ヴｷﾐ V;ﾐ M;ヴﾉWが けIﾐデヴﾗS┌Iデｷﾗﾐぎ “ヮWIｷ;ﾉ Iゲゲ┌Wぎ C;ヴﾗﾉ “ﾏ;ヴデげゲ FWﾏｷﾐｷゲﾏ ;ﾐS デｴW 
Pﾗ┘Wヴ ﾗa デｴW L;┘げ ふヲヰヱヲぶ ヲヰふヲぶ FWﾏｷﾐｷゲデ LWｪ;ﾉ “デ┌SｷWゲ ヶヵ-69. 
1233 Smart, Feminism and the Power of Law (n 189) 5. 
1234 “ﾏ;ヴデが け‘WaﾉWIデｷﾗﾐげ ふﾐ ヱヰΓヴぶ ヱヶヱ- 165. 
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state might challenge domestic abuse outside of the existing commitment to 
criminalisation; for example, through education. However, future (feminist) legal 
scholarship might re-engage at a theoretical level デﾗ ﾗaaWヴ ;ﾐ ;ﾉデWヴﾐ;デｷ┗W デﾗ デｴW けヮWﾐ;ﾉ 
Wケ┌;デｷﾗﾐげ1235 as the preferred theoretical paradigm. As a heuristic, I argued that FｷﾐWﾏ;ﾐげゲ 
vulnerability theory could not satisfy the practical question of how prosecutors, embedded 
within the criminal justice system as they are, should exercise their discretion when a 
woman withdraws her support. However, FｷﾐWﾏ;ﾐげゲ invitation to consider vulnerability as 
the defining human condition may require us to think beyond particular problems, pre-
existing conceptual analyses, structures and ways of doing. Norrie, too, has invited us to 
けﾏﾗ┗W HW┞ﾗﾐSげ ﾗ┌r established social control practices through an engagement with what 
ｴW ｴ;ゲ I;ﾉﾉWS けヴWﾉ;デｷﾗﾐ;ﾉ ﾃ┌ゲデｷIWげ.1236 It may only be through a fundamental re-
conceptualisation of our responsibilities to one another and the ゲデ;デWげゲ ﾉWｪ;ﾉが ヮﾗﾉｷデｷI;ﾉ ;ﾐS 
moral obligations to its citizens that the opportunity to challenge the pervading (neoliberal) 
culture of social control through crime comes about. 
                                                          
1235 Tｴｷゲ ｷゲ デｴW けIヴｷﾏW ヮﾉ┌ゲ ヴWゲヮﾗﾐゲｷHｷﾉｷデ┞ Wケ┌;ﾉゲ ヮ┌ﾐｷゲｴﾏWﾐデげ Wケ┌;デｷﾗﾐ SWゲIヴｷHWS H┞ NﾗヴヴｷW ふﾐ Γヶぶ Αヵく 
1236 Alan Norrie, けTｴW Lｷﾏｷデゲ ﾗa J┌ゲデｷIWぎ FｷﾐSｷﾐｪ F;┌ﾉデ ｷﾐ デｴW Cヴｷﾏｷﾐ;ﾉ L;┘げ ふヱΓΓヶぶ ヵΓふヴぶ The Modern Law 
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(CPS) Consultation Principles 2015 
 
A. Consultations should be clear and concise  
Use plain English and avoid acronyms. Be clear what questions you are asking and 
limit the number of questions to those that are necessary. Make them easy to 
understand and easy to answer. Avoid lengthy documents when possible and 
consider merging those on related topics. 
 
B. Consultations should have a purpose  
Do not consult for the sake of it. Ask departmental lawyers whether you have a legal 
duty to consult. Take consultation responses into account when taking policy 
forward. Consult about policies or implementation plans when the development of 
the policies or plans is at a formative stage. Do not ask questions about issues on 
which you already have a final view. 
  
C. Consultations should be informative  
Give enough information to ensure that those consulted understand the issues and 
can give informed responses. Include validated assessments of the costs and benefits 
of the options being considered when possible; this might be required where 
proposals have an impact on business or the voluntary sector. 
 
D. Consultations are only part of a process of engagement.  
Consider whether informal iterative consultation is appropriate, using new digital 
tools and open, collaborative approaches. Consultation is not just about formal 
documents and responses. It is an on-going process. 
 
E. Consultations should last for a proportionate amount of time    
Judge the length of the consultation on the basis of legal advice and taking into 
account the nature and impact of the proposal. Consulting for too long will 
unnecessarily delay policy development. Consulting too quickly will not give enough 
time for consideration and will reduce the quality of responses.   
  
F. Consultations should be targeted. 
Consider the full range of people, business and voluntary bodies affected by the 
policy, and whether representative groups exist. Consider targeting specific groups if 
appropriate. Ensure they are aware of the consultation and can access it. Consider 
how you might access groups such as the elderly, or young people or those with 
disabilities that may not respond to traditional consultation methods 
 
G. Consultations should take account of the groups being consulted 
Consult stakeholders in a way that suits them. Charities may need more time to 
respond than businesses, for example. When the consultation spans all or part of a 
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holiday period, consider how this may affect consultation and take appropriate 
mitigating action. 
 
H. Consultations should be agreed before publication  
Seek collective agreement before publishing a written consultation, particularly 
when consulting on new policy proposals. Consultations should be published on 
gov.uk.   
 
I. Consultation should facilitate scrutiny 
Publish any response on the same page on gov.uk as the original consultation, and 
ensure it is clear when the government has responded to the consultation. Explain 
the responses that have been received from consultees and how these have 
informed the policy. State how many responses have been received. 
 
J. Government responses to consultations should be published in a timely fashion  
Publish responses within 12 weeks of the consultation or provide an explanation why 
this is not possible. Except in exceptional circumstances, where consultation 
concerns a statutory instrument, publish responses before or at the same time as 
the instrument is laid. Allow appropriate time between closing the consultation and 
implementing policy or legislation. 
 
K. Consultation exercises should not generally be launched during local or national 
election periods. 
If exceptional circumstances make a consultation absolutely essential (for example, 
for safeguarding public health), departments should seek advice from the Propriety 
and Ethics team in the Cabinet Office.  
 








A ﾉｷゲデ ﾗa M;ヴデｴ; N┌ゲゲH;┌ﾏげゲ ヱヰ CWﾐデヴ;ﾉ C;ヮ;HｷﾉｷデｷWゲ ┘ｴｷIｴ ;ヮヮW;ヴ ｷﾐ M;ヴデｴ; N┌ゲゲH;┌ﾏが 
Creating Capabilities: The Human Development Approach (Harvard University Press 2011) 
33-34. 
 
10 Central Capabilities 
1. Life. Being able to live to the end of human life of normal length, not dying 
ヮヴWﾏ;デ┌ヴWﾉ┞が ﾗヴ HWaﾗヴW ﾗﾐWげゲ ﾉｷaW ｷゲ ゲﾗ ヴWS┌IWS ;ゲ デﾗ ﾐﾗデ HW worth living. 
2. Bodily Health. Being able to have good health, including reproductive health; to be 
adequately nourished, to have adequate shelter. 
3. Bodily Integrity. Being able to move freely from place to place; to be secure against 
violence assault, domestic violence; having opportunities for sexual satisfaction and 
for choice on matters of reproduction. 
4. Senses, Imagination and Thought. Being able to use the senses, to imagine, to think 
and reason- ;ﾐS デﾗ Sﾗ デｴWゲW デｴｷﾐｪゲ ｷﾐ ; けデヴ┌ﾉ┞ ｴ┌ﾏ;ﾐげ ┘;┞が ; ┘;┞ ｷﾐaﾗヴmed and 
cultivated by an adequate education, including but by no means limited to literacy 
and basic mathematical and scientific training. 
5. Emotions. Being able to have attachments to things and people outside ourselves; to 
love those who love and care for us, to grieve at their absence; in general, to love, to 
ｪヴｷW┗Wが デﾗ W┝ヮWヴｷWﾐIW ﾉﾗﾐｪｷﾐｪが ｪヴ;デｷデ┌SWが ;ﾐS ﾃ┌ゲデｷaｷWS ;ﾐｪWヴく Nﾗデ ｴ;┗ｷﾐｪ ﾗﾐWげゲ 
emotional development blighted by fear and anxiety. (Supporting this capability 
means supporting forms of human association that can be shown to be crucial to 
their development). 
6. Practical Reason. Being able to form a conception of the good and to engage in 
IヴｷデｷI;ﾉ ヴWaﾉWIデｷﾗﾐ ;Hﾗ┌デ デｴW ヮﾉ;ﾐﾐｷﾐｪ ﾗa ﾗﾐWげゲ ﾉｷaWく ふTｴｷゲ Wﾐデ;ｷﾉゲ ヮヴﾗデWIデｷﾗﾐ aﾗヴ デｴW 
liberty of conscience and religious observance). 
7. Affiliation (A) Being able to live with and toward others, to recognize and show 
concern for other human beings, to engage in various forms of social interaction; to 
be able to imagine the situation of another (protecting this capability means 
protecting institutions that constitute and nourish such forms of affiliation, and also 
protecting the freedom of assembly and political speech.) (B) Having the social bases 
of self-respect and nonhumiliation; being able to be treated as a dignified being 
whose worth is equal to that of others. This entails provisions of non-discrimination 
on the basis of race, sex, sexual orientation, ethnicity, caste. Religion, national origin. 
8. Other Species. Being able to live with concern for and in relation to animals, plants 
and the world of nature. 
9. Play. Being able to laugh, to play, to enjoy recreational activities. 
10. Cﾗﾐデヴﾗﾉ ﾗ┗Wヴ ﾗﾐWげゲ Wﾐ┗ｷヴﾗﾐﾏWﾐデ ふAぶ PﾗﾉｷデｷI;ﾉ. Being able to participate effectively in 
ヮﾗﾉｷデｷI;ﾉ IｴﾗｷIWゲ デｴ;デ ｪﾗ┗Wヴﾐ ﾗﾐWげゲ ﾉｷaWき ｴ;┗ｷﾐｪ デｴW ヴｷｪｴデ ﾗf political participation, 
protection of free speech and association. (B) Material. Being able to hold property 
rights on an equal basis with others; having the right to seek employment on an 
equal basis with others; having the freedom from unwarranted search and seizure. 
In work, being able to work as a human being, exercising practical reason and 






Interview Schedule for Prosecutors:  
Open and Introductions 
Seek permission to record interview. Establish interview may be stopped by participant at 
any time.  
Begin Recording 
Participant information sheet. Consent Form.  
Preliminary Questions  
Can you tell me a little bit about yourself? What is your job title and role?  
Approximately how long have you worked in that role?  
Experience of Domestic Violence/ Abuse Cases 
1. In your role, do you work on domestic abuse cases? If so, how regularly? What constitutes 
けDﾗﾏWゲデｷI AH┌ゲWげ aﾗヴ デｴW CP“い  
2. Have you prosecuted any cases of coercive control? Why might you not have?  
CPS and Domestic Violence/ Abuse 
ンく DV I;ゲWゲ ﾏ┌ゲデ HW ヴWIﾗヴSWS ﾗﾐ けIﾗﾏヮ;ゲゲげが ｷゲ デｴｷゲ SﾗﾐWい Wｴ┞い DﾗWゲ デｴｷゲ ヴWIﾗヴSｷﾐｪ ﾗa DV 
cases make you feel differently about DV, as opposed to other violent crime?  
4. What training have you received about domestic violence cases? When? What did you 
take away from that training?  
5. In your experience, is DV treated differently to other crimes you deal with, or is it just like 
other crimes? If it is different, how? 
Exploring Victimhood 
6. Do you see any trends in the type of DV cases you encounter or is each case entirely 
unique? What sort of case is commonly encountered in your experience?  
7. Is there a predominant type of victim in your experience? If so, what is that victim like? 
Wｴ;デ ｷゲ ; ヮヴﾗゲWI┌デﾗヴげゲ ヴWゲヮﾗﾐゲｷHｷﾉｷデ┞ デﾗ┘;ヴSゲ デｴW ┗ｷIデｷﾏい  
8. Are complainants of domestic abuse always supportive of the case? If not, how commonly 
do they withdraw their support in your experience? Why do they withdraw their support?  
CPS Working Practice 
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9. Talk me through how you decide what you do when a woman decides to withdraw her 
support for the prosecution. 
Prompts: 
- Consider the Code for Prosecutors? Refer to evidence/ seriousness of the case/ public 
interest? Specifically, what weighs into the public interest consideration? 
-Victim withdrawal statement?  
-Speak to a colleague/ senior? 
-Refer to past experience? 
- Consult domestic abuse guidance? Violence against women and girls strategy? 
10. Are there any other factors that you personally are considering when the IP withdraws 
her support that you have not mentioned? 
11. Are conviction rates monitored? Do you think about this when making decisions in 
cases? 
12. When the Injured Party (IP) has withdrawn her support, and there is insufficient 
evidence without her giving evidence at trial, what do you do practically? What factors do 
you consider?  
13. When the IP is unsupportive, and if the case can be proved without her attending trial, 
what do you do? Why? 
14. How useful do you find victim withdrawal statements? The DASH questionnaire? Police 
assessment of risk? Do you ever consult with the person who took the withdrawal 
statement/ DASH/ Risk assessment? If not, why not? 
15. Do you ever consult directly with victims who have withdrawn their support? If not, why 
not? If yes, what difference does it make? How often to you arrange a meeting to talk to the 
witness about the court procedure prior to trial? 
16. Are complainant withdrawals dealt with in the same way in DV cases, as opposed to say 
violence committed in a public place between non-intimates? 
If not, why not?  Is there anything distinctive about DV victim as opposed to any other 
victim/ any differences in CPS policy/ procedure? 
16. Do you feel you have sufficient time and resources to consider DV cases when victims 
withdraw their support?  
If not, why not? に case load, access to case law/ statute, POD system of working? 
If yes, why? Experience, time to research policy guidance, advice from more senior 
colleagues? 
17. Since joining the CPS, has the prosecution of domestic violence changed/ stayed the 




Interview Schedule for Women:  
Open and introductions Thanks. Seek permission to record interview. Place recorder in sight 
and establish she may press the stop button at any time.  
Begin recording Participant information sheet. Consent Form.  
Preliminary Questions  
Tell me a bit about yourself? Age? Born locally? Job? Family? 
Iげ┗W HWWﾐ ;HﾉW デﾗ ゲヮW;ﾆ ┘ｷデｴ ┞ﾗ┌ HWI;┌ゲW ┞ﾗ┌ ;IIWゲゲ デｴW ゲWヴ┗ｷIWゲ ﾗa Xく1237 What services 
have you been able to use since being in contact with them? 
Details of relationship and use of criminal justice system 
1. Can you tell me a bit about your relationship with your partner? (Typical prompts might 
include: Where and when did you meet? How was the relationship at the beginning? What 
happened during the course of the relationship? Is the relationship at an end now? How 
aware were children/ family members/ friends/ others at the time it was happening? How 
did the relationship effect you personally/ emotionally? How aware at the time were you of 
what was happening? Is your awareness of what was happening to you different in 
hindsight than it was at the time?)   
2. Have you had any direct experience of the criminal justice system; police, prosecution, 
defence, Courts, judges, probation service and prisons?  
3. Specifically now, thinking about your relationship with your partner, have you had any 
experience of the criminal justice system? If yes, go to 4. If no, go to 15. 
4. Can you tell me a bit about how the CJS first become involved? (Typical prompts might 
include: When did they become involved? What was your understanding of the CJS before it 
became involved? What did you think would happen if police were called? What did you 
want to achieve by involving the CJS?)  
6. When the CJS was first involved, had other people been aware of the abuse or were the 
police first to know? (Prompt: Did you seek assistance elsewhere before contacting the 
police?)  
7. Can you tell me a bit about why the CJS became involved? How did you feel about 
ｷﾐ┗ﾗﾉ┗ｷﾐｪ デｴWﾏい Cﾗ┌ﾉS デｴW┞ ｴ;┗W HWWﾐ ｷﾐ┗ﾗﾉ┗WS ゲﾗﾗﾐWヴい ふPヴﾗﾏヮデゲぎ Wｴ┞ ┘WヴWﾐげデ デｴW┞い Ia ┞ﾗ┌ 
called on them, what did you want to happen? What did you expect to happen? What did 
happen? Were you happy with the CJ outcome?  Were you listened to? Did that matter? Did 
you develop a relationship with those conducting your case?) 
                                                          
1237 Amend as appropriate 
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8. Think about the last time the CJS became involved? Did you need the same thing from the 
CJS as the first time? What was the outcome? Was it helpful to you? Would you involve the 
CJS again?  
9. If you have ever called the police, why? How do you feel about the police?   
10. If you supported a prosecution, to finality (sentence/ trial) why did you? If not, what 
factors did you bear in mind when making your decision? 
11. Have you ever withdrawn your support for a prosecution, why? What happened? How 
do you feel about that now? What factors did you consider when you withdrew your 
support?  (Prompts: Were there material/ financial/ social/ emotional/ safety considerations 
for withdrawing support? How did your withdrawal of support effect you/ your relationship/ 
finances/ social life?) 
12. Were there any risks in involving the CJS? How did your partner react to the involvement 
of the CJS? Did it change your relationship? How? 
ヱンく Wｴ;デげゲ ┞ﾗ┌ヴ W┝ヮWヴｷWﾐIW ﾗa デｴW Cヴﾗ┘ﾐ PヴﾗゲWI┌デｷﾗﾐ “Wヴ┗ｷIWい Hﾗ┘ Sﾗ ┞ﾗ┌ aWWﾉ ;Hﾗ┌デ デｴWﾏ 
now? Anything they could have done better?  
14. In hindsight how did the CJS work for you? Did the CJS achieve anything for your 
partner/ you/ your family? 
If there has been no CJ involvement 
15. Is there any reason the CJS did not become involved?  
Everyone 
16. Have you ever threatened to call police/ prosecute but not followed through? If so, why 
did you do this?  
Close Thanks for taking the time to talk to ﾏW デﾗS;┞ぐ 
Is there anything I left out that you think I should have asked you about? Is there anything 
you would like to ask me about the project or about our interview? 
Wｴ;デ ┘ｷﾉﾉ ｴ;ヮヮWﾐ デﾗ デｴW ヴWIﾗヴSｷﾐｪぐ Wﾏ;ｷﾉ デヴ;ﾐゲIヴｷヮデ デﾗ ヴWゲヮﾗﾐSWﾐデ aﾗヴ ;ヮヮヴﾗ┗;ﾉぐ ｴ;ヮヮ┞ to 
ゲWﾐS ┞ﾗ┌ ; ゲ┌ﾏﾏ;ヴ┞ ﾗa aｷﾐSｷﾐｪゲ ;デ IﾗﾐIﾉ┌ゲｷﾗﾐ ﾗa ヮヴﾗﾃWIデぐ  
 
 
 
 
 
